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SUPREME  COURT  COMMISSIONERS. 


(Laws  1893,  chapter  16,  page  150.) 


Section  h  The  supreme  court  of  the  state,  immediately 
upon  the  taking  effect  of  this  act^  shall  appoint  three  per- 
sons, no  two  of  whom  shall  be  adherents  to  the  same  po- 
litical party,  and  who  shall  have  attained  the  age  of  thirty 
years  and  are  citizens  of  the  United  States  and  of  this 
state,  and  regularly  admitted  as  attorneys  at  law  in  this 
state,  and  in  good  standing  of  the  bar  thereof^  as  commis- 
sioners of  the  supreme  court. 

Sec.  2.  It  shall  be  the  duty  of  said  commissioners,  un- 
der such  rules  and  regulations  as  the  supreme  court  may 
adopt,  to  aid  and  assist  the  court  in  the  performance  of  its 
duties  in  the  disposition  of  the  numerous  cases  now  pend- 
ing in  said  court,  or  that  shall  be  brouglit  into  said  court 
during  the  term  of  ofGce  of  such  commissioners. 

Sec.  3.  The  said  commissioners  shall  hold  office  for  the 
period  of  three  years  from  and  after  their  appointment, 
during  which  time  they  shall  not  engage  in  the  practice  of 
the  law.  They  shall'  each  receive  a  salary  equal  to  the 
salary  of  a  judge  of  the  supreme  court,  payable  at  the  same 
time  and  in  the  same  manner  as  salaries  of  the  judges  of 
the  supreme  court  are  paid.  Before  entering  upon  the  dis- 
charge of  their  duties  they  shall  each  take  the  oath  pro- 
vided for  in  section  one  (1)  of  article  fourteen  (14)  of  the 
<x>nstitution  of  this  state.  All  vacancies  in  this  commis- 
sion shall  be  filled  in  like  manner  as  the  original  appoint- 
ment. 

Sec.  4.  Whereas  an  emergency  exists,  this  act  shall  take 
effect  and  be  in  force  from  and  after  its  passage  and 
approval. 

Approved  March  9,  A.  D.  1893. 
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RULES  OF  SUPREME  CX)URT. 


I>*  FOBCB  SBFTEMBBR  17,  1895. 


1.  The  r^allir  public  sessions  of  this  court  will  be  held 
on  the  first  and  third  Tuesdays  of  each  month  at  9  o'clock 
A.  M.y  standard  time,  during  each  term. 

2.  Causes  will  be  taken  up  and  heard  in  their  order  on 
the  docket.  Any  cause  may,  however,  be  submitted  upon 
a  written  stipulation  of  the  parties  thereto  providing  for 
such  submission  on  printed  briefs  accompanied  by  or  con- 
taining an  agreed  printed  abstract  of  all  the  evidence  upon 
which  the  case  is  to  be  determined.  Whenever  a  cause  is 
reached  and  the  party  having  the  affirmative  fails  to  ap- 
pear, and  his  brief  is  not  on  file,  the  proceeding  will  be 
dismissed,  the  cause  remanded,  or  otherwise  disposed  of  at 
the  discretion  of  the  court.  When  default,  has  l)een  made 
by  the  other  party  and  there  is  due  proof  of  service  of 
summons  in  error,  or  of  notice,  and  the  briefs  of  the  party 
holding  the  affirmative  are  on  file,  with  proof  of  service 
thereof  within  the  time  provided  by  rule  9,  he  may  proceed 
ex  parte, 

3.  The  court,  in  advance,  shall,  by  order,  designate 
what  cases  shall  be  submitted  and  when,  having  reference 
to  the  order  of  time  in  which  such  cases  were  originally 
docketed. 

4.  Whenever,  in  a  criminal  case,  a  writ  of  error  shall  be 
issued  upon  a  certified  transcript  of  a  record,  no  further 
transcript  shall  be  required  or  allowed  to  be  taxed  in  the 
bill  of  costs,  but  the  same  transcript  shall  be  returned  with 
the  writ,  and  shall  be  deemed  sufficient,  unless  diminution 
or  other  objection  thereto  be  suggested. 

5.  In  the  oral  argument  of  a  cause,  the  time  allowed  the 
parties  on  each  side  shall  not  exceed  thirty  minutes,  unless 
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for  special  reasons  the  court  shall  extend  the  time.  Oral 
argument  on  a  motion  will  be  limited  to  five  minutes  on  a 
side. 

6.  Every  application  for  an  order  in  any  case  shall  be  in 
writing,  and  except  as  to  motions  for  rehearing,  shall  be 
glinted  only  upon  the  filing  thereof,  and  due  proof  of  serv- 
ice of  notice  on  the  adverse  party,  or  his  attorneys,  at  least 
three  days  before  the  hearing,  which,  in  all  cases,  must  be 
fixed  for  one  of  the  session  days  provided  for  by  rule  1. 
The  notice  herein  provided  for  shall  conform  to  the  provis- 
ions of  section  674  of  the  Code  of  Civil  Procedure,  and 
may  be  served  by  a  bailifi^  of  this  court,  or  by  any  sheriff 
or  constable  in  this  state,  or  by  any  disinterested  person;  in 
the  latter  case,  however,  the  return  must  be  under  oath. 
Fees  for  service  of  said  notice  shall  be  allowed  and  taxed 
as  for  the  service  of  summons  in  pro|)er  cases. 

7.  A  motion  for  rehearing  may  be  filed  as  of  course  at 
any  time  within  forty  days  from  the  filing  of  the  opinion 
of  the  court  in  the  case.  Such  motion  must  specify  dis- 
tinctly the  groqnds  upon  which  it  is  based,  and  be  accom- 
panied by  a  separate  printed  brief. 

8.  No  mandate  shall  issue  in  any  civil  case  during  the 
time  allowed  for  the  filing  of  a  motion  for  rehearing,  or 
pending  the  consideration  thereof,  unless  specially  ordered 
by  the  court. 

9.  Within  twenty  days  after  service  of  summons  in  er- 
ror, or  of  notice  of  the  pendency  of  an  action  by  appeal 
or  otherwise  in  this  court,  and  within  the  same  time  after 
a  rehearing  shall  have  been  allowed,  the  party  holding  the 
affirmative  shall  furnish  a  printed  brief  of  his  points  and 
citations  in  support  thereof,  to  the  opposite  party  or  his  at- 
torney of  record,  by  whom  in  turn  a  like  brief  in  reply 
shall  be  served  within  twenty  days  aftef  service  of  the  first 
required  brief,  or,  if  none  such  shall  have  been  served,  then 
within  twenty  days  after  the  expiration  of  the  time  al- 
lowed for  that  purpose.  Before  the  submission  of  any 
cause,  each  party  shall  file  with  the  clerk  of  this  court  ten 
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printed  copies  of  the  brief  which  he  has  famished  the  op- 
\walte  party  or  his  attorney  of  record,  with  proof  of  serv- 
ice thereof.  Each  brief  shall  by  number  designate  the  sev- 
eral |)ages  of  the  record  containing  matter  bearing  upon  the 
questions  discussed  in  such  brief.  Every  reference  to  an 
adjudicated  case  shall  be  by  the  title  thereof,  as  well  as  by 
the  volume  and  page  where  it  may  be  found,  and  the  par- 
ticular eilition  of  any  text-book  referred  to  must  be  given 
in  connection  with  the  cited  page  or  section  thereof. 

10.  All  briefs  shall  be  printed  on  good  book  paper, 
small  pica  type,  leaded  lines;  the  printed  page  to  be  four 
inches  wide  aud  seven  inches  long,  with  a  margin  of  two 
inches;  but  the  ty])C  in  which  extracts  are  printed  may  be 
small  pica  solid,  or  brevier  leaded.  The  heading  of  each 
brief  shall  show  the  title  of  the  cause,  the  court  from  which 
the  cause  is  brought,  and  the  names  of  counsel  for  both 
parties. 

11.  When  the  parties  or  their  attorneys  shall  furnish 
their  printed  briefs  in  conformity  to  the  rules  of  this  court, 
or  briefs  aud  printed  abstract  under  stipulation  for  sub- 
mission as  provided  for  in  rule  2,  it  shall  be  the  duty  of 
the  clerk  to  tax  a  printer's  fee  at  the  rate  of  one  dollar  for 
every  five  hundred  words  embraced  in  a  single  copy  of  the 
same,  against  the  unsuccessful  party  not  furnishing  the 
same,  to  be  collected  and  \yaid  to  the  successful  party  as 
other  costs.  When  unnecessary  costs  have  been  made  by 
either  party,  the  court  will,  upon  application,  order  the 
same  taxed  to  the  party  making  them,  without  reference 
to  the  disposition  of  the  case. 

12.  In  each  cause  brought  to  this  court  the  plaintiff  in 
error,  appellant,  or  relator  shall,  before  the  entry  of  the 
same  upon  the  docket,  give  security  for  costs  by  filing  a 
bond  in  the  sum  of  (50,  with  one  or  more  sureties,  con- 
ditioned for  the  payment  of  the  costs  of  this  court,  which 
bond,  in  cases  brought  on  error  or  appeal,  must  be  approved 
by  the  clerk  of  the  district  court  of  the  county  from  which 
8Qch  cause  is  brought,  and  in  original  causes  by  the  clerk 
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of  this  court.  But  this  provision  shall  not  apply  in  causes 
where  a  bond  or  undertaking  has  been  filed  in  the  court 
below,  in  accordance  with  the  provisions  of  sections  588 
and  677  of  the  Code  of  Civil  Procedure,  but  in  such 
causes  the  transcript  filed  must  show  the  giving  of  such 
bond  or  undertaking,  with  the  names  of  the  sureties  thereon ; 
nor  shall  it  apply  in  criminal  cases  where  an  affidavit  of 
poverty  is  filed,  as  allowed  by  section  508,  Criminal  Code. 
The  party  bringing  the  cause  to  this  court  may,  if  he  sees 
fit,  deposit  an  amount  with  the  clerk  of  this  court  sufficient 
to  cover  the  probable  costs  of  the  action,  and  if  he  do  so 
the  bond  required  by  this  rule  need  not  be  given. 

13.  In  every  case  of  appeal  the  clerk  shall,  upon  a  prae- 
cipe being  filed,  issue  a  notice  to  the  appellee  of  the  filing 
of  such  appeal ;  such  notice  shall  be  served  in  the  same 
manner  as  a  summons  in  error,  and  shall  be  returned  within 
ten  days  after  the  officer  receives  the  same,  with  the  manner 
and  time  of  service  indorsed  thereon.  The  fees  for  service 
of  such  notice  shall  be  the  same  as  alloweii  by  law  for 
serving  summons  in  error,  and  shall  be  so  taxed. 

14.  Whenever  an  issue  of  fact  is  presented  for  trial  in 
an  original  action  or  proceeding,  a  commission  will  be 
named  composed  of  two  resident  electors  of  the  state  of 
different  |  olitical  affiliations,  who  shall,  under  the  direction 
of  the  court,  select  such  number  of  persons  having  the 
qualifications  of  jurors  in  the  district  court  as  may  bedesig* 
nated  in  the  order  for  their  appointment.  A  venire  for  the 
jurors  so  selected  will  be  issued  by  the  clerk,  directed  to 
the  bailiffs  of  this  court  or  any  sheriff  or  sheriffs  of  the 
state,  and  shall  be  served  in  the  manner  prescribed  for  the 
service  of  summons.  Said  commissioners,  before  entering 
upon  the  duties  of  their  office,  shall  take  and  subscribe  to 
the  oath  prescribed  by  section  1  of  chapter  10,  Compiled 
Statutes. 

15.  Each  party  shall  be  entitled  to  ttiree  peremptory 
challenges,  and  challenges  for  cause  may  be  made  by  either 
party,  the  validity  of  which  shall  be  determined  by  the 
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court.  If,  from  challenges  or  other  cause,  the  panel  shall 
not  be  fully  the  court  may  order  the  bailiff  to  fill  the  same 
from  bystanders  or  neighboring  citizens  having  the  qualifi- 
calions  of  electors. 

16.  The  jurors  summoned  or  called  as  above  provided, 
or  such  of  them  as  are  not  set  aside  or  challenged  as  will 
make  up  the  number  of  twelve,  shall  constitute  the  jury 
for  the  trial  of  said  issue  of  fact. 

17.  Each  juror  shall  be  entitled  to  the  same  compensa- 
tion and  mileage  as  are  provided  by  law  for  jurors  in  civil 
cases  in  the  district  court. 

18.  A  syllabus  of  the  points  decided  in  each  case  shall 
be  stated  in  writing  by  the  judge  or  commissioner  prepar- 
ing the  opinion,  and  such  syllabus  and  opinion  shall  be  ex- 
amined and  approved  by  the  court  before  the  same  shall  be 
reported. 

19.  The  clerk  of  the  court  is  answerable  for  all  records 
and  papers  belonging  to  his  office,  and  they  shall  not  be 
taken  from  his  custody  unless  by  special  order  of  the  court, 
or  a  judge  or  commissioner  thereof,  but  the  parties  may 
have  copies  when  desired  by  paying  the  clerk  therefor. 

20.  In  all  cases  of  application  to  this  court  for  a  writ  of 
mandamtiSf  a  reasonable  notice  must  be  given  to  the  re- 
spondent of  the  time  when  it  will  be  made,  accompanied 
by  a  copy  of  the  affidavit  on  which  it  is  based,  unless  for 
siiecial  reasons  it  is  otherwise  ordered. 

21.  Examinations  of  applicants  for  admission  to  the  bar 
will  be  held  on  the  second  Tuesday  of  June  and  the  third 
Tuesday  of  November  each  year. 

22.  Each  applicant  for  admission  shall,  at  least  four 
weeks  before  the  day  set  for  the  beginning  of  examinations, 
file  with  the  clerk  of  this  court  a  written  request  for  ad- 
mission in  his  own  handwriting,  8ubscril)ed  by  himself,  to- 
gether  with  proofs  of  his  qualifications,  as  prescribed  by 
section  two  (2)  of  an  act  for  the  admission  to  practice  of 
attorneys  and  counselors  at  law,  etc.,  approved  March  30, 
1895. 
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23.  The  proofs  required  under  the  foregoing  subdivision 
shall  be  the  applicant's  afiSdavit  as  to  his  age,  residence,  and 
time  and  place  of  study,  the  certificate  of  his  preceptor  that 
the  applicant  has  regularly  and  attentively  studied  law 
under  such  preceptor's  personal  direction  and  supervision 
for  at  least  two  (2)  years,  and  the  certificate  or  affidavit  of 
at  least  two  (2)  citizens  of  good  standing  in  the  community 
where  the  applicant  resides,  or  formerly  resided,  that  they 
are  well  acquainted  with  him,  that  he  is  of  good  reputation 
in  that  community,  and  that  they  believe  him  to  be  of  good 
moral  character.  If  it  be  shown  by  the  affidavit  of  the 
applicant  that  his  preceptor  is  dead,  or  tiiat  for  other  satis- 
factory reasons  his  certificate  cannot  be  obtained,  there  may 
be  substituted  therefor  the  certificate  of  any  member  in 
good  standing  of  the  bar  of  the  county  in  which  the  ap* 
plioant  pursued  his  studies,  and  who  may  be  personally 
cognizant  of  the  facts. 

24.  None  of  the  facts  required  for  qualifying  an  appli- 
cant for  admission  shall  be  conclusively  established  by  the 
foregoing  proof,  but  the  applicant  shall  in  his  application 
give  the  names  and  addresses  of  at  least  three  (3)  persons 
other  than  those  whose  certificates  he  presents,  of  whom 
inquiry  can  be  ma'de  in  regard  to  the  applicant's  character 
and  other  qualifications. 

25.  The  applicant  shall  also,  before  the  examination  be- 
gins, deiK)sit  with  the  clerk  the  sum  of  five  ($5.00)  dollars. 
The  clerk  shall  enter  all  sums  so  received  in  a  book  or  ac- 
count kept  for  that  purpose,  showing  date  and  name  of 
applicant,  and  shall  pay  the  same  out  on  order  of  the  Chief 
Justice,  in  payment  of  the  expenses  of  such  examination, 
and  for  no  other  purpose;  that  is  to  say,  the  cost  of  neces- 
sary printing  and  stationery ;  to  the  clerk  for  each  oath  and 
certificate  of  admission  issued  to  an  applicant,  one  dollar 
and  fifty  cents.  To  each  meml>er  of  the  commission  con- 
ducting the  examination,  his  necessary  traveling  expenses, 
and  for  personal  expenses  while  actually  engaged  in  the 
performance  of  his  duties,  not  excelling  five  ($5.00)  dol- 
lars per  day. 
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26.  Any  practioing  attorney  in  the  courts  of  record  of 
another  state  or  territory^  having  professional  business  in 
either  ^he  supreme  or  district  courts  of  this  state,  may,  on 
motion  to  such  court,  be  admitted  for  the  purpose  of  trans- 
acting sach  business,  upon  taking  the  required  oath,  as 
provided  by  section  three  (3),  chapter  seven  (7),  of  Com- 
piled Statutes.  Any  such  attorney  desiring  to  be  admitte<l 
to  practice  generally  in  the  courts  of  this  state  must  make 
his  application  as  required  by  these  rules  and  present  proof 
by  certificate  that  he  is  a  licensed  practitioner  in  a  court  of 
record  of  such  other  state  or  territory. 

27.  The  court  will,  on  or  before  the  opening  of  the  Sep- 
tember term  in  each  year,  appoint  a  commission  composed 
of  five  (5)  persons,  learned  in  the  law,  to  conduct  exami- 
nations for  the  ensuing  year. 

28.  The  commission  so  appointed  shall,  prior  to  the  ex- 
amination, examine  the  proofs  of  qualifications  filed  in  ac- 
cordance with  the  foregoing  rules,  and  may  make  such  fur- 
ther investigation  as  to  the  qualifications  of  any  applicant 
as  it  shall  deem  expedient.  On  the  day  appointed  it  shall 
commence  the  examination  of  applicants.  The  method  of 
conducting  the  examinations  shall  be  left  to  the  discretion 
of  the  commission,  it  being  expected  that  the  commission 
will  in  the  conduct  of  such  examinations,  and  in  the  in- 
vestigation of  the  qualifications  of  applicants,  take  care  that 
no  person  shall  be  recommended  for  admission  who  has  not 
in  all  particulars  shown  himself  to  be  well  qualified.  Oral 
examinations  shall  be  reported  by  the  stenographer  of  this 
court 

29.  As  soon  as  practicable  after  the  conclusion  of  the 
examination,  the  commission  shall  make  a  written  report 
to  the  court  of  its  conclusions,  and  all  persons  who  shall  be 
recommended  for  admission  by  a  majority  of  the  commis-* 
sioners  shall  thereupon  be  admitted  to  practice,  on  taking 
the  oath  prescribed  by  law. 

30.  If  an  applicant  shall  be  rejected,  he  shall  not  again 
be  admitted  to  an  examination  for  one  year  from  the  time 
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of  such  rejectioDy  and  uDtil  he  shall  file  a  certificate  that  he 
has  studied  law  for  one  year  siuce  his  rejectiou. 

31.  Graduates  of  the  College  of  Law  of  the  University 
of  Nebraska  shall  make  application  and  present  proofs  of 
qualiBcations  in  the  same  manner  as  other  applicants.  If 
found  otherwise  qualified  by  the  commission,  they  shall  be 
admitted  without  examination. 

32.  Only  questions  involved  in  matters  of  actual  litiga- 
tion before  the  court  will  be  entertained  or  judicially  de- 
termined, and  no  opinion  will  be  filed  in  answer  to  any 
merely  hypothetical  question. 

33.  In  all  criminal  cases  brought  on  error  to  this  court, 
where  it  appears  that  the  court  below  has  passed  sentence 
of  death  upon  the  plaintiff  in  error,  it  is  ordered  that  the 
sentence  and  judgment  be  suspended  until  the  further  oitler 
of  this  court,  and  it  shall  be  the  duty  of  the  clerk  to  in- 
dorse such  suspension  upon  the  transcript  filed  in  said 
cause  and  immediately  transmit  a  certified  copy  thereof  to 
the  officer  charged  with  the  execution  of  said  sentence. 


See  page  Ivii  for  table  of  Nebraska  oases  overruled. 


The  syllabus  in  each  case  was  prepared  by  the  judge 
or  commissioner  writing  the  opinion. 


A  table  of  statutes  and  constitutional  provisions  oited 
and  construed,  numerically  arranged|  will  be  found  on 
page  IxL 
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E.  R.  Si'OTSwooD  &  Son  v.  National  Bank  op 

Commerce. 

Filed  February  19, 1895.    No.  5886. 

1.  Kew  Trial:  Hbabino  of  Motion:  Evidence.  Where  amo- 
tion for  a  new  trial  iB  made  for  parties  on  the  gronnds  that  they 
were  never  made  parties  to  the  action  and  never  appeared 
therein  and  never  authorized  any  attorney  to  appear  for  them, 
and  that  the  attorney  who  claimed  4o  represent  them  had  n<y 
authority  to  do  so,  and  that  no  proper  defense  had  been  made  in 
their  behalf^  and  that  they  possessed  a  fnll  and  adequate  defense 
to  the  action  which  they  desired  to  present,  and  afiSdavits  are 
filed  in  support  of  and  to  controvert  the  grounds  of  such  motion^ 
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it  ifl  proper  for  the  trial  judge,  in  determining  the  motion,  to 
take  into  oonsidemtion  matters  of  record  which  occurred  daring 
the  trial  of  the  caae  and  have  a  bearing  npon  the  iasnes  to  be 
determined  in  deciding  the  motion  for  a  new  trial. 

2.  Review:  Bill  of  Exceptions.  Where  the  certificate  to  a  bill 
of  exceptions  filed  in  this  conrt,  purporting  to  contain  the  evi- 
dence used  on  the  hearing  of  a  motion  for  a  new  trial,  includes 
a  statement  that  the  evidence  introdnoed  and  proceedings  during 
the  trial  were  considered  in  passing  upon  the  motion,  and  the 
evidence  and  record  of  such  proceedings  are  not  preserved  by 
the  bill  of  exceptions,  the  question  of  the  correctness  of  the  rul- 
ing of  the  trial  judge  cannot  be  examined  in  this  court,  for  the 
reason  of  the  insufficiency  of  the  bill  of  exceptions,  and  the  find- 
ngs  of  the  trial  conrt  on  the  issues  of  fact  involved  in  such 
hearing  must  be  presumed  to  be  correct  and  so  treated. 

Error  from  the  district  court  of  Douglas  county.  Tried 
below  before  Doane,  J. 

John  0.  YeiseVy  for  plaintiffs  in  error. 

JS.  N.  RobertaoUy  contra. 

Harrison,  J. 

This  action  vdas  commenced  in  the  district  court  of  Doug- 
las county  June  7,  1890,  the  relief  sought  being  to  enjoin 
the  defendant  bank  from  collecting,  or  proceeding  to  collect, 
the  balance  of  the  amount  of  a  promissory  note,  which  we 
gather  from  the  record  was  signal  by  Charles  C.  Spots- 
wood  as  principal  debtor  and  E.  R.  Spotswood  &  Son  as 
surety.  The  petition  was  apparently  filed  in  the  interests 
of  both  principal  and  surety,  signers  of  the  note.  The  pe- 
tition was  so  entitled  and  was  signed  by  an  attorney  under 
the  names  of  both  parties,  and  by  him  as  their  attorney. 
A  restraining  order  was  allowed  and  a  time  fixed  for  hear- 
ing, and  as  a  result  of* the  hearing,  which  was  had  in  due 
course  of  the  proceedings,  the  following  order  was  made: 
"And  now,  on  this  18th  day  of  July,  1890,  on  hearing  the 
application  for  the  injunction  prayed  for  in  the  above  en- 
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titled  cause,  and  on  bearing  the  affidavits  on  file  both  in 
support  of  and  against  said  injunction,  it  is  hereby  or- 
dei-ed  that  the  temporary  injunction  prayed  for  be,  and 
the  same  is  hereby,  allowed  and  granted  as  prayed  for  in 
the  petition  filed  herein,  to  continue  in  force  and  effect  un- 
til this  cause  can  be  finally  heard  in  its  regular  order,  and 
the  issues  in  this  case  fully  determined,  upon  condition, 
however,  that  the  plaintiff  file  a  good  and  sufficient  bond, 
to  be  approved  by  the  clerk  of  this  court,  in  the  sum  of 
$300,  and  on  the  further  condition  that  within  five  days 
the  firm  of  E.  R.  Spotswood  &  Sou,  mentioned  in  the 
petition,  enter  an  appenranoe  herein  of  record,  and  be- 
come a  party  plaintiff  in  this  suit,  and  leave  is  hereby 
given  to  amend  the  petition  now  on  file  herein  by  inter- 
lineation for  the  purpose  of  making  the  said  E.  R.  Spots- 
wood  <&  Son  a  party  plaintiff  herein/'  Answer  and  reply 
were  filed,  and  on  a  trial  of  the  issues  judgment  was  ren- 
dered in  favor  of  defendant,  and  granting  it  affirmative  re- 
lief in  the  amount  of  the  balance  the  court  found  from  the 
evidence  was  due  it  on  the  note.  This  was  of  date  Janu- 
ary 18,  1892,  and  on  the  same  day  a  motion  for  new  trial 
was  filed  by  Charles  C.  Spotswood  and  a  separate  motion 
for  new  trial  in  behalf  of  E.  R.  Spotswood  &  Son,  in 
which  it  was  recited  that  E.  R.  Spotswood  &  Son  did  not 
commence  the  action,  were  not  served  in  any  manner,  and 
did  not  voluntarily  appear  or  submit  to  the  jurisdiction  of 
the  court  by  attorney  or  in  person,  and  never  authorized 
the  attorney  who  apparently  represented  them  or  any  other 
attorney  to  appear  for  them  in  said  cause,  and  had  no 
knowledge  that  any  one  had  so  appeared,  or  that  they  had 
been  made  parties  to  the  suit  until  after  judgment  was  ren- 
dered; that  they  had  been  deprived  of  the  right  to  their 
day  in  court,  and  to  make  a  full  and  adequate  defense  to 
the  action  which  they  possessed.  These  motions  for  new 
trial  were  overruled,  the  order  in  reference  to  that  of  E.  R. 
Spotswood  &  Son  being  as  follows:  ''This  cause  coming 
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on  to  be  heard  on  the  motion  of  E.  R.  Spotswood  &  Sou^ 
of  Lexington,  Kentucky,  a  firm  composed  of  S.  P.  Spots- 
wood  and  O.  N.  Spotswood,  the  plaintiffs  herein,  for  a  new 
trial  of  said  cause,  the  affidavits  of  O.  N.  Spotswood,  John 
P.  Breen,  and  John  O.  Yeiser,  and  was  submitted  to  the 
court,  on  consideration  whereof  the  court  finds  that  the  said 
John  P.  Breen,  attorney,  was  duly  authorized  to  represent 
the  said  £.  R.  Spotswood  &  Son  on  the  trial  of  said  cause^ 
and  did  in  fact  so  represent  them  with  their  knowledge  and 
consent,  and  that  the  matters  in  controversy  herein  have 
been  fully  adjudicated  herein.  It  is  therefore  considered 
by  the  court  that  the  said  motion  be,  and  the  same  is  hereby 
overruled,  to  which  the  defendants  E.  R.  Spotswood  &  Sod 
except."  And  a'  petition  in  error  has  been  prosecuted  to 
this  court  for  E.  R.  Sj)otswood  &  Son,  to  secure  a  i*eview 
of  the  rulings  of  the  trial  judge  upon  their  motion  for  a 
new  trial. 

In  settling  the  bill  of  exceptions  the  following  record 
was  made: 

"iveceived  of  J©hn  0.  Yeiser,  attorney  for  E.  R.  Spots^ 
wood  &  Son,  the  above  proposed  bill  of  exceptions  to  the 
rulings  of  the  court  on  the  motion  for  a  new  trial  by  E. 
R.  Spotswood  &  Son  for  amendments  this  26th  day  of 
May,  1892.  Cornish  &  Robertson, 

^^  Attorneys  for  National  Bank. 

"  I  hereby  return  the  within  bill  of  exceptions,  but  re- 
fuse to  approve  of  the  same,  for  the  reason  that  the  affidavit 
of  John  O.  Yeiser  was  not  read,  but  by  consent  he  was 
permitted  to  state  its  contents  and  thereafter  file  the  same, 
provided  he  would  also  file  his  written  authority  to  appear 
for  E.  R.  Spotswood  &  Son.  This  last  he  has  not  done. 
Defendant  further  objects  to  this  bill  of  exceptions  for  the 
reason  that  no  bill  of  exceptions  has  ever  been  prepared 
and  served  upon  this  defendant  showing  the  evidence  re- 
ceived upon  the  trial  of  this  cause,  altliough  such  bill  of 
exceptions  (had  it  been  prepared)  would  have  shown  timt 
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the  matters  of  defense  set  forth  in  said  motion  for  new  trial 

were  fally  presented  and  determined  at  said  trial  and  the 

said  E.  R.  Spotswood  &  Son  were  then  fairly  represented 

and  the  time  for  filing  such  bill  of  exceptions  has  long 

since  elapsed. 

"National  Bank  op  Commerce, 

*'  Defendant, 

"By  Cornish  &  Robertson, 

"  Its  AUomeya, 

"Received  above  June  2,  1892.       Jno.  O.  Yeiser." 

The  certificate  of  the  judge  was  as  follows:  "The  fore- 
going three  afiSdavits  was  all  the  evidence  offered  and  given 
by  either  party  on  the  hearing  of  the  said  motion  for  a  new 
trial  by  E.  R.  Spotswood  &  Son,  and,  on  application  of 
the  said  E.  R.  Spotswood  &  Son,  this  bill  of  exceptions  is 
allowed  by  me,  and  ordered  to  be  made  a  part  of  the  record 
in  this  case;  and  I  further  certify  that  in  parsing  upon 
said  motion  for  a  new  trial  I  considered  all  the  evidence 
and  proceedings  upon  the  trial  of  the  case  in  addition  to 
said  affidavits,"  and  was  dated  and  signed.  The  foregoing 
certificate  was  type-written  matter  from  the  first  word 
"The,"  to  and  including  the  word  "case,"  where  it  first 
appears  in  the  certificate.  The  remainder,  from  the  word 
"and,"  immediately  following  the  word  "case,"  to  the  end 
of  the  body  of  the  certificate,  was  in  handwriting,  pre- 
sumably, from  all  indications  contained  in  the  record,  that 
of  the  judge  who  signed  the  certificate.  From  this  it  will 
be  seen  that  we  have  not  now  before  us  all  the  evidence 
which  the  judge  who  passed  upon  the  motion  for  a  new 
trial  considered  in  deciding  such  application.  The  testi- 
mony contained  in  the  affidavits  which  were  filed  and  used 
at  the  hearing  of  the  motion  was  conflicting,  and  whatever 
it  was,  if  anything,  contained  in  the  record  made  during 
the  trial  bearing  upon  the  questions  decided  in  passing 
upon  the  motion,  t.  e.,  the  appearance  or  non-appearance  of 
E.  R.  Spotswood  &  Son  or  their  representation  by  attor- 
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ney,  and  his  authority  or  waut  of  authority  bo  to  do  aud 
the  care  then  taken  of  their  interests,  which  assisted  the 
trial  judge  in  reaching  a  conclusion^  we  cannot  say,  as  it  is 
not  before  us,  nor  can  we  say  whether  it  was  sufficient, 
when  coupled  with  the  evidence  in  the  affidavits,  to  war- 
rant his  conclusion.  As  to  the  propriety  of  the  judge  con- 
sidering what  may  have  appeared  in  the  record  of  the  trial 
bearing  upon  the  questions  presented  by  the  motion,  we 
have  no  doubt.  The  complaint  was  made  that  plaintiffs 
in  error  were  not  represented  in  the  case  or  during  the 
trial,  and  if  any  one  claimed  to  appear  for  them  it  was 
without  authority.  If  anything  transpired  during  the  trial 
which  would  assist  in  determining  the  controversy  it  was 
undoubtedly  competent  for  such  purpose  and  proper  to  be 
considered  and  given  its  due  weight  by  the  court.  It  is  a 
settled  rule  that  every  presumption  is  in  favor  of  the  cor- 
rectness of  the  proceedings  of  a  trial  court,  and  error  will 
not  be  presumed,  and  it  must  affirmatively  appear  that  all 
the  testimony  submitted  or  considered  at  any  hearing  by  a 
trial  court  is  contained  in  the  bill  of  exceptions.  {Aapin- 
wall  V.  Sabhif  22  Neb.,  76.)  We  think  this  rule  is  appli- 
cable to  a  hearing  upon  a  motion  for  a  new  trial,  at  least 
in  a  case  such  as  the  one  at  bar,  where  it  appears  affirm- 
atively from  the  certificate  of  the  presiding  judge  that  a 
portion  of  the  record  which  it  was  entirely  proper  for  him 
to  consider  was  not  preserved  by  the  bill  of  exceptions. 
The  judgment  of  the  district  court  is 

Affirmed. 
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Nelson  &  Co:)k  v.  Johx  F.  Johnson, 

Filed  Fbbbuaby  19,  1895.    No.  6016. 

1.  Beview:  Rxtlings  on  Etidbn^cb:  Bill  of  Excepiions.  Where 

it  is  sought  to  present  for  review  alleged  errors  of  a  trial  coart 
in  receiving  or  rejecting  testimony,  and  also  the  applicabilitj  of 
an  instr notion  to  portions  of  the  evidence,  it  is  necessary  that 
there  be  a  properly  authenticated  bill  of  exceptions. 

2.  Bill  of  Exceptions:  Allowance  bv  Clbbk.    A  clerk  of  the 

district  court  has  no  power  to  settle  and  allow  a  bill  of  exceptions 
unless  it  is  within  the  exceptions  noted  and  provided  for  in  sec- 
tion 311  of  the  Code  of  Civil  Procedure. 

3.  Continuance:  Affidavits:  Review.    Affidavits  used  on  the 

hearing  of  a  motion  for  a  con  tin  nance  cannot  be  considered  in 
the  appellate  court  unless  preserved  by  a  bill  of  exceptions. 

4.  Instructions:  Review.    An  instruction  which  was  a  correct 

statement  of  the  rule  of  law  applicable  to  a  certain  class  of  tes- 
timony, the  absence  of  a  properly  authenticated  bill  of  excep- 
tions precluding  its  examination  in  connection  with  the  evidence, 
presumed  to  1)e  without  error. 

Error  from  the  district  court  of  Burt  county.     Tried 
below  before  Irvine,  J. 


44       7 
48    168 


H.  H,  Bowes,  for  plaintiOs  in  error. 
N.  J.  ShecktUj  contra 


Harrison,  J. 

This  action  was  commenced  by  plaintiffs  against  defend- 
ant, in  the  district  court  of  Burt  county,  to  recover  the 

sum  of  $ and  interest  thereon,  alleged  in  the  petition 

to  be  the  balance  due  them  on  an  account.  The  answer 
pleaded  payment.  There  was  a  trial  and  verdict  and,  after 
motion  for  new  trial  overruled,  a  judgment  for  defendant, 
to  reverse  which  this  error  proceeding  was  instituted  in 
this  court. 
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A  number  of  the  errors  complained  of  in  the  petition 
refer  to  the  overruling  or  sustaining  of  objections  to  ques- 
tions during  the  introduction  of  the  testimony.  These  we 
cannot  examine,  for  the  reason  that  there  is  no  properly 
authenticated  bill  of  exceptions  in  the  record.  There  ap- 
pears the  following  stipulation:  '^It  is  hereby  agreed  that 
F.  E.  Ward,  clerk  of  the  district  court,  may  settle  the  bill 
of  exceptions  herein  and  allow  the  same/'  According  to 
this  agreement  the  clerk  of  the  district  court  signed  the 
following  statement  in  the  record:  "In  pursuance  of  the 
agreement  of  the  attorneys  aforesaid  the  petition  in  error 
and  bill  of  exceptions  hereto  attached  are  hereby  allowed 
as  the  true  and  correct  record  upon  which  this  cause  was 
tried."  This  was  not  sufficient.  In  Scott  v,  Spencer,  42 
Neb.,  632,  in  an  opinion  written  by  Ragan,  C.  in  which 
an  exactly  similar  question  was  passed  upon,  it  was  said: 
** Section  311  of  the  Code  of  Civil  Procedure  provides: 
*  In  case  of  the  death  of  the  judge,  or  when  it  is  shown  by 
affidavit  that  the  judge  is  prevented  by  sickness,  or  absence 
from  his  district,  as  well  as  in  cases  where  the  parties  inter- 
ested shall  agree  upon  the  bill  of  exceptions  and  shall  have 
attached  a  written  stipulation  to  that  effect  to  the  bill,  it 
shall  be  the  duty  of  the  clerk  to  settle  and  sign  the  bill  in 
the  same  manner  as  the  judge  is  by  this  act  required  to  do.' 
To  confer  authority  upon  the  clerk  of  a  district  court  to 
sign  and  allow  a  bill  of  exceptions,  then,  it  must  appear 
that  the  judge  of  the  district  court  is  dead,  or  that  he  is 
prevented  by  sickness  or  absence  from  his  district  from 
signing  and  allowing  the  bill,  or  the  parties  to  the  litigation 
or  their  counsel  must  agree  upon  the  bill  of  exceptions, 
and  attach  thereto  their  written  stipulation  to  that  effect. 
Counsel  for  the  parties  to  this  litigation  did  agree  and  stipu- 
late that  the  clerk  might  sign  the  bill  of  exceptions,  but  they 
did  not  agree  by  stipulation  in  writing  attached  to  the  bill 
that  it  was  the  correct  bill  of  exceptions  in  the  case.  Where 
it  is  sought  to  present  to  this  court  alleged  errors  occur- 
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ring  at  a  trial  in  the  district  court,  a  bill  of  exceptions,  set- 
tled and  signed  by  law,  is  indispensably  necessary ; ''  citing 
Reynolds  v.  Didz,  39  Neb.,  180;  Edwards  r.  Kearney^  14 
Neb.,  83.     (See,  also.  Glass  v.  Zulavem,  43  Neb.,  334.) 

One  ground  assigned  as  a  reason  for  reversing  the  judg- 
ment is  the  overruling  of  plaintiffs'  motion  for  a  continu- 
ance. The  granting  or  refusal  of  a  motion  for  a  continu- 
ance is  a  matter  which  is  discretionary  with  the  trial  court, 
and,  judged  by  the  record,  there  was  no  abuse  of  discretion 
in  refusing  a  continuance  in  this  case.  It  will  not  be  pre- 
sumed that  the  action  of  the  court  was  erroneous,  and  if 
there  is  nothing  in  the  record  from  which  it  appears  that 
the  decision  was  wrong,  it  will  be  approved.  There  are 
some  affidavits  in  the  record  which  were  probably  used  on 
the  hearing  of  the  motion  for  a  new  trial,  but  they  are  not 
identified  as  having  been  so  used  and  are  not  preserved  by 
a  bill  of  exceptions,  which  renders  them  unavailable  in 
this  court.  {Barton  v.  McKay^  36  Neb.,  632,  and  cases 
cited.) 

The  only  other  assignment  of  error  is  that  the  court 
erred  in  giving  paragraph  five  of  the  instructions  to  the 
jury,  given  on  its  own  motion.  The  instruction  attacked 
was  as  follows:  ''The  books  of  account  kept  by  Fried 
were  received  in  evidence  and  are  to  be  accorded  such 
weight  as  under  the  circumstances  you  think  them  entitled 
to.  The  plaintiffs  have  also  put  in  evidence  certain  admis- 
sions alleged  to  have  been  made  by  defendant  in  regard  to 
the  account.  Such  admissions  are  to  be  received  with 
caution,  but  you  should  consider  them  in  connection  with 
tiie  other  evidence  and  give  them  such  weight  as  you  think 
them  entitled  to."  The  portion  of  the  instruction  to  which 
counsel  for  plaintiffs  objects  is  contained  in  the  words, 
''such  admissions  are  to  be  received  with  caution,''  which 
he  claims  does  not  correctly  state  the  law.  In  the  case  of 
Kelman  v,  Ccdhoun,  43  Neb.,  167,  in  an  opinion  written  by 
Po6T,  J.,  this  court  said  in  reference  to  admissions:  "It 
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has  been  said  that  mere  verbal  admissions  should  be  re^ 
ceived  with  caation.  That  such  evidencei  'consisting,  as  it 
does,  in  the  mere  repetition  of  oral  statements,  is  subject  to 
much  imperfection  and  mistake'  (1  Greenleaf,  Evidence, 
200),  althougii  admissions,  deliberately  made  and  precisely 
identified,  may  afford  proof  of  the  most  satisfactory  char- 
acter." From  the  above  it  is  clear  that  as  to  one  class 
of  admissions  the  rule  announced  by  the  court,  to  which 
exception  was  taken,  was  entirely  i^ertinent  and  appli- 
cable. Whether  the  admissions  to  which  the  attention  of 
the  jury  was  by  it  directed  were  such  as  came  within  its 
terms  could  only  be  determined  by  an  examination  of  the 
testimony  in  which  they  were  contained,  and  as  this  was 
not  preserved  in  a  bill  of  exceptions  in  a  manner  author- 
ized by  law,  it  cannot  be  used  for  this  or  any  other  pur- 
pose, and,  applying  the  rule  that  error  will  not  be  presumed 
but  must  affirmatively  appear,  the  action  of  the  court  in 
giving  the  instruction  designated  must  be  upheld.  It  fol- 
lows that  the  judgment  of  the  district  court  will  be 

Affirmed. 
Irvine,  C,  not  sitting. 


68  sal  Joseph  Vlasek  v.  William  Wilson. 

Filed  Febbuaby  19,  1895.     No.  603a 

Justice  of  the  Peace:  Bill  of  Exceptions:  Review.  No 
ground  of  complaint  in  this  case  being  disclosed  independently 
of  a  bill  of  exceptions  settled  by  a  justice  of  the  peace,  thejadg- 
ment  rendered  by  said  jastice  of  the  peace  without  the  inter- 
yen  tion  of  a  jury  will  not  be  disturbed,  since  that  magistrate 
had  no  power  to  settle  such  indispensable  bill  of  exceptions. 
Following  Moline,  MUhum  &  Stoddard  Co.  v.Curtis,  38  Neb.,  520, 
and  other  cases  thereon  predicated. 
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Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Tuttle,  J. 

Pound  &  BuvTy  for  plaintiff  in  error. 

Sawyer  J  Snell  &  Frost,  contra* 

Ryan,  C. 

From  a  transcript  it  appears  tiiat  the  defendant  in  error 
b^n  a  suit  before  A.  D.  Borgelt,  a  justice  of  the  peace  of 
Lancaster  county,  to  recover  damages  on  account  of  the 
killing  of  some  live  stock  by  a  dog  owned  by  the  plaintiff 
in  error.  A  summons  was  issued  June  21,  1892,  and  was 
delivered  to  E.  Hunger,  a  constable,  for  service.  This  was 
returned  served  on  Joseph  Vlasek  June  22,  1892.  The 
return  of  this  service  was  signed  "T.  A.  Hayes,  dept.  con- 
stable.*' The  sole  contention  of  plaintiff  in  error  is  that 
this  service  did  not  confer  jurisdiction,  and  that  his  motion 
to  quash  the  return  should  have  been  sustained,  because,  as 
claimed,  there  was  a  showing  that  T.  A.  Hayea  was  depu- 
tized by  the  constable  and  not  by  the  justice  of  the  peace 
who  issued  the  summons.  In  the  transcript  of  the  docket 
entries  of  the  justice  of  the  peace  there  is,  as  to  this  matter, 
nothing  more  than  above  stated,  and  it  is  clear  that  the 
facts  claimed  to  exist  are  not  made  to  appear  thereby.  We 
cannot  resort  to  the  alleged  bill  of  exceptions  for  the  data 
necessary  to  establish  as  facts  the  assertions  in  the  brief  of 
plaintiff  in  error  as  to  the  true  history  of  the  authorization 
of  T.  A.  Hayes  to  act  as  deputy  constable,  for  under  the  cir- 
cumstances the  justice  of  the  peace  had  no  power  to  settle  a 
bill  of  exceptions.  [Moliney  Milburn  &  Stoddard  Co.  t\ 
Ourtia,  38  Neb.,  520;  Hopkins  v.  Scott,  38  Neb.,  666; 
BecU  V.  Honey y  39  Neb.,  516.)  We  cannot,  therefore,  say 
that  the  justice  of  the  peace  improperly  overruled  the  motion 
to  quash  the  return  of  service  and  that  the  rendition  of 
judgment  by  him  was  without  jurisdiction.     The  judgment 
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of  the  district  court  affirming  the  judgment  rendered  by 

the  justice  of  the  peace  is,  in  its  turn 

Affirmed. 


Thomas  J.  Hines,  appellee,  v.  Charlotte  Cochran 

ET   AL.,    appellants,    AND    PHILADELPHIA    MORT- 
GAGE AND  Trust  Company  et  al.,  appellees. 

Filed  February  19,  1895.    No.  6480. 

1.  Mechanics'  Liens.     The  evidence  in  this  case  examined,  and 

held  to  sustain  the  decree  of  the  district  court,  except  as  to  the 
claim  of  J.  A.  Fuller  &  Co. 

2.  .    In  respect  to  the  rights  of  J.  A.  Fuller  &  Co. ,  the  case  of 

Byrd  V.  Cochran^  39  Neb.,  109,  involving  the  same  questions,  is 
held  decisive. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  belov  before  Hopevell,  J. 

B.  F.  Cochran  and  B,  G.  Burbanhj  for  appellants. 

Montgomeryy  Charlton  &  Hall,  Wharton  &  Baird,  and 
John  0.  YeiseVy  contra. 

Ryan,  C. 

In  the  district  court  of  Douglas  county  Thomas  J.  Hines 
commenced  this  action  against  Charlotte  Cochran  for  the 
foreclosure  of  a  mechanic's  lien  on  account  of  plastering 
and  mason  work  alleged  to  have  been  done  by  him,  as  a 
subcontractor,  in  the  erection  of  a  building  on  premises 
owned  by  the  said  defendant.  There  were  made  defendants 
the  Philadelphia  Mortgage  &  Trust  Company,  the  holder 
of  a  mortgage  on  the  aforesaid  premises,  William  M.  Bell, 
the  principal  contractor  for  the  erection  of  the  house  afore* 
said,  and  Herman  E.  Cochran,  the  husband  of  Charlotte 
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Cochran.  The  amoant  claimed  was  $594.40,  for  which 
sum  plaintiff  prayed  a  personal  judgment  against  Charlotte 
Cochran  and  William  M.  Bell.  After  the  commencement 
of  this  action  the  Bohn  Sash  &  Door  Company  intervened, 
andy  by  virtue  of  an  assignment  by  Bell  of  a  claim  for  a 
mechanic's  lien  which  he  held  as  the  principal  contractor, 
asked  to  be  subrogated  to  his  rights,  and  in  such  rights 
prayed  a  foreclosure  for  the  sum  of  $1,053.82,  the  balance 
allied  to  be  due  to  Bell.  J.  A.  Fuller  &  Co.  also  inter- 
vened and  sought  the  foreclosure  of  a  claim  assigned  to  said 
firm  by  a  subcontractor,  Joe  Johnson,  in  the  sum  of  $88.75, 
for  the  painting  done  on  said  house.  On  a  trial  duly  had 
there  was  a  decree  in  favor  of  Thomas  J.  Hines  in  the  sum 
of  $5.  This  amount  was  all  that  he  was  entitled  to;  under 
ene  theory  sustained  by  sufficient  evidence,  and  it  will 
therefore  be  passed  without  further  consideration.  The 
court  found  due  the  Bohn  Sash  &  Door  Company  but 
$672.20,  and  decreed  in  its  favor  a  lien  for  that  amount, 
subject  to  the  lien  of  the  Philadelphia  Mortgage  &  Tiiist 
Company  by  virtue  of  its  mortgage.  The  contentions 
which  arise  in  respect  to  this  claim  are  three  in  number. 
As  against  any  right  to  a  lien  it  is  insisted  that  the  Bohn 
Sash  &  Dqor  Company,  before  the  work  was  begun,  exe- 
cuted a  written  waiver  of  its  right  to  claim  or  enforce  a  lien. 
It  is  urged  that  the  above  mentioned  mortgagee  made  the 
loan  it  did  to  Mrs.  Cochran,  greatly  influenced  by  this  fact, 
and  that  to  permit  the  Bohn  Sash  &  Door  Company  now  to 
enforce  a  lien  would  not  be  just.  This  company  does  not 
claim  a  lien  in  its  own  right  for  material  furnished  by  it. 
The  evidence  shows,  as  its  name  implies,  that  it  is  within 
the  scope  of  the  business  of  the  Bohn  Sash  &  Door  Com* 
pany  to  furnish  manufactured  building  material  of  certain 
kinds.  Its  agreement  was  made  in  view  of  that  fact  and 
inhibited  only  the  filing  of  the  claim  for  a  lien  when  it  was 
for  material  bv  it  furnished.  In  this  case  the  claim  of  Mr. 
BeU  was  for  a  general  balance  due  him  on  his  contract  to 
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furnish  the  material  and  erect  the  building  in  contempla- 
tion. His  claim  was  complete,  and  all  steps  required  by 
statute  to  entitle  him  to  a  lien  had  been  complied  with  be- 
fore  his  assignment  of  it  to  the  Bohn  Sash  &  Door  Com- 
pany. It  is  true  the  interim  between  the  filing  of  this 
claim  and  the  assignment  thereof  was  of  only  about  fifteen 
miuutes  duration,  yet  the  proof  was  sufficient  to  justify  the 
conclusion  that  the  lien  was  in  fact  perfected  before  the  assign- 
ment was  made.  The  agreement  of  the  Bohn  Sash  &  Door 
Company  did  not  forbid  that  company's  acquisition  of  a 
claim  already  due  and  owing,  but  it  was  that  it  would  not 
assert  a  claim  on  account  of  material  furnished  by  itself. 
A  complaint  made  by  the  Bohn  Sash  &  Door  Company  and 
Mr.  Bell  is  that  from  the  claim  assigned  by  the  latter  to  the 
former,  there  was  a  deduction  of  the  sum  of  $93,  an  amount 
paid  by  the  husband  of  Charlotte  Cochran  to  the  firm  of 
Ittner  &  Cassell  for  brick  furnished  and  used  in  the  erec- 
tion of  the  building  of  Mrs.  Cochran.  Mr.  Bell  testified 
that  this  payment  was  made  by  Mr.  Cochran,  the  agent  of 
Mrs.  Cochran,  notwithstanding  the  fact  that  before  such 
payment  he  had  informed  Mr.  Cochran  that  this  bill  had, 
by  himself,  been  fully  paid.  Mr.  Cochran  on  the  other 
hand  testified  that  a  member  of  the  firm  of  Ittner  &  Cas- 
sell demanded  payment  of  this  bill  in  the  presence  of  Mr. 
Bell,  and  that,  with  Mr.  Bell's  approval,  he,  the  said  Mr. 
Cochran,  paid  it.  As  the  firm  of  Ittner  &  Cassell  was  a 
subcontractor  under  Mr.  Bell  it  was  proper  that  Mr.  Coch- 
ran should  make  payment  directly  to  said  subcontractor,  if 
the  facts  were  as  stated  in  the  testimony  of  Mr.  Cochran. 
On  conflicting  evidence  it  must  be  presumed  that  the  con- 
clusion found  by  the  district  court  was  correct  and,  therefore, 
thid  was  a  duly  authorized  payment.  The  Bohn  Sash  & 
Door  Company  claim  that  Mr.  Bell  had  begun  the  construe- 
tion  of  the  aforesaid  building  before  the  mortgage  of  Mr. 
and  Mrs.  Cochran  to  the  Philadelphia  Mortgage  &  Trust 
Company  was  filed  for  record,  and  that,  therefore,  the  dis- 
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trict  court  unjustly  postponed  the  lien  acquired  by  Mr.  Bell 
to  that  of  the  aforesaid  mortgagee.  The  evidence  adduced 
on  only  one^  and  no  matter  which,  side  of  this  question  of 
fact  seems  absolutely  unanswerable.  The  proofs  on  the 
other  side  afford  so  complete  a  demonstration  of  its  correct- 
ness that  we  cannot  but  be  surprised  that  the  district  court, 
upon  consideration  of  the  evidence  on  both  sides,  could  fiAd 
any  preponderance  in  favor  of  either.  Under  such  cir- 
cumstances we  must  assume  that  the  manner  of  tixe  wit- 
nesses, or  some  other  circumstances  of  which  we  have  not 
the  advaufage  of  knowledge,  destroyed  this  apparent  equi- 
librium. As  the  finding  of  the  district  court  was  in  favor 
of  the  mortgagee  it  must  remain  undisturbed. 

In  the  case  of  Byrd  v.  Cochran^  39  Neb.,  109,  there  were 
considered  the  rights  of  J.  A.  Fuller  &  Co.,  as  assignee, 
of  the  claim  of  Joe  Johnson  for  painting  by  him  done  on 
the  house  erected  by  E.  G.  Cochran.  In  that  case  John- 
son's contract  was  for  the  painting  of  two  houses.  One  of 
these  was  in  course  of  erection  by  E.  G.  Cochran  when 
this  contract  was  made,  the  other  was  the  one  involved  in 
this  case.  The  right  of  J.  A.  Fuller  &  Co.,  as  the  assignee 
of  Joe  Johnson  for  painting  by  him  done  on  the  house  of 
E.  G.  Cochran,  was  denied  in  the  case  of  Byrd  v.  Cochran, 
mpra^  As  the  facts  in  that  case  were  necessarily  the  same 
as  those  in  this,  in  so  far  as  thereby  are  to  be  determined 
the  rights  of  Fuller  &  Co.,  it  is  unnecessary  to  repeat 
them.  In  the  case  at  bar  there  is  no  occasion  for  doing 
more  than  to  quote  the  second  paragraph  of  the  syllabus  in 
the  case  of  Byrd  v.  Cochran^  supra,  for  thereby  is  correctly 
given  the  status,  and  fully  stated  the  rights,  of  J.  A.  Fuller 
&  Co.  This  paragraph  is  in  this  language:  '^  Whtn  a  sub- 
contractor paints  two  separate  houses  and  furnishes  the  paint 
and  other  materials  necessary  for  use  in  the  painting,  con- 
tracting for  such  work  and  materials  with  the  original  con- 
tractor, the  consideration  for  such  agreement  being  in  one 
sum  for  both  jobs,  in  order  to  recover  upon  a  mechanic's 
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lien  filed  against  one  of  the  houses  and  the  lot  upon  which 
it  stands,  it  must  be  shown  that  the  amount  charged  against 
the  one  house  and  lot  is  the  value  of  the  labor  performed 
upon  and  materials  furnished  for  such  house,  or  an  estimate 
made  by  some  method  or  plan  which  will  produce  a  certain 
definite  result,  and  mere  approximation  or  guesswork  will 
not  suffice  to  establish  the  lien.''  The  court  erred  in  al- 
lowing this  lien,  and  to  that  extent  its  decree  must  be  re- 
versed. In  all  other  respects  its  judgment  is  affirmed  and 
the  cause  is  remanded  with  directions  to  the  district  court 
to  enter  a  decree  in  conformity  herewith. 

Judgment  accordingly. 
Irvine,  C,  not  sitting. 


William  J.  Burgess  et  al.  v.  N.  E.  Burgess. 

Filed  February  19,  1895.    No.  4434. 

1.  Trial:  Admission  of  Evidence:  Harmless  Error.    Prejadi- 

cial  error  will  not  be  implied  from  the  introdnction  in  evidence 
of  a  petition  verified  by  affidavit,  in  which  petition  were  con- 
tained only  snch  statements  as  were  afterwards  by  said  affiant 
repeated  On  his  oath  in  the  course  of  the  trial  in  which  snch  peti- 
tion was  introduced  in  evidence,  and  in  relation  to  which  state- 
ments there  was  therenpon  accorded  and  fully  exercised  the  right 
of  cross-examination. 

2.  Evidence :  Letters.     Where  the  handwriting  in  which  was  af- 

fixed the  signature  to  a  letter  was  identified  as  that  of  one  of  the 
parties  to  the  action  on  trial,  such  letter,  if  otherwise  competent 
and  relevant,  is  admissible  in  evidence,  even  though  the  signa- 
ture thereto  is  denied  by  the  testimony  of  the  party  charged 
with  writing  it. 

3.  Trial:  Opening  and  Closing.     Where,  with  the  tacit  conseat 

of  his  adversary,  a  party  litigant  had  assumed  the  burden  of 
proof  until  the  case  was  ready  for  presentation  to  the  jnry^the 
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refusal  of  the  district  conrt  at  that  stage  of  the  proceedings  to 
permit  the  hitherto  consenting  party  to  open  and  close  is  i'ully 
approved. 

Error  from  the  district  court  of  Gage  county.  Tried 
below  before  Appelget,  J. 

i.  W.  Colby  and  R.  8,  Bibb,  for  plaintiffs  in  error. 

L,  M,  Pemberton  and  Gngga  &  Rinakei*,  contt^a. 

Ryan,  C. 

This  action  was  tried  in  the  district  court  of  Gage  county 
as  an  appeal  from  tlie  probate  of  the  will  of  Sophia  A. 
Burgess.  The  contestant  was  a  son  of  said  decedent,  whose 
l^cy  was  but  $10.  There  were  two  sisters  and  one  brother 
of  the  contestant,  who  made  common  cause  with  him,  since 
each  was  entitled  to  a  legacy  of  like  amount.  The  residue 
of  the  property  of  the  deceased, — eighty  acres  of  lands  and 
perhapssomedebtsdue  her, — by  the  will  was  to  bedistributed 
among  two  sisters  and  one  brother  of  the  contestant.  The 
objections  to  the  probate  of  the  will  were  that  the  testatrix 
was  at  the  time  of  the  execution  thereof  unduly  influenced  by 
the  favored  devisees  and  not  of  sound  mind  and  competent 
to  dispose  of  her  property.  There  was  a  general  verdict 
in  favor  of  the  contestants,  as  well  as  the  following  special 
findings : 

''Do  yoa  find  from  the  evidence  that  the  testatrix  at  the 
time  of  the  making  of  the  will  in  controversy  was  possessed 
of  sufficient  mental  capacity  to  understand  the  extent  and 
the  nature  of  the  business  in  which  she  was  engaged?  An- 
swer: No. 

"Do  you  find  from  the  evidence  that  the  testatrix,  Sophia 
Burgess,  was  constrained  or  coerced  through  undue  influence 
or  restraint  in  making  the  will  in  question?  Answer: 
Yes." 

The  trial  of  this  cause  was  one  of  those  interestinor  ex- 
6 
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hibitions  sometimes  given  with  respect  to  the  distributioD 
of  property  among  the  individual  members  of  a  family  in 
which  there  is  displayed  more  zeal  than  affection.     There 
was  sufficient  evidence  from  which  the  jury  might  properly 
find,  as  they  did  both  generally  and  specially.     It  would 
be  unnecessary  to  discuss  any  details  if  complaint  had  not 
l)een  made  by  plaintiffs  in  error  as  to  certain  rulings  in  the 
course  of  the  trial.     One  of  these  was  as  to  the  introduction 
in  evidence  of  a  copy  of  the  petition  filed  during  the  life- 
time of  the  testatrix  asking  for  the  appointment  of  a  guar- 
dian of  her  person  and  estate.     This  petition  was  sworn  to- 
by the  contestant,  N.  E.  Burgess,  and  by  Henry  Richard- 
son the  husband  of  one  of  the  legatees  who  now  assists  io 
the  contest.     On  the  trial  of  this  case  there  was  evidence 
that  the  testatrix  had  been  prejudiced  against  these  peti- 
tioners by  representations  to  her  made  by  the  proponents, 
that  said  N.  E.  Burgess  and  Henry  Richardson  had  pro- 
cured the  latter  to  be  appointed  her  guardian  by  filing  a 
petition  in  which  she  was  described  as  crazy ,—*-a  descriptive 
term  as  applied  to  herself  to  which  she  had  decided  objec- 
tions.    A  letter  of  one  of  the  daughters  of  the  testatrix, 
who  favored  the  contest,  was  on  the  trial,  by  the  proponents 
introduced  in  evidence.     In  this  letter  the  writer  had  ex- 
pressed a  decided  disapproval  of  the  then  pending  proceed- 
ings for  the   appointment  of  a  guardian  because,  as  she 
therein  insisted,  her  mother  was  not  insane.     The  essential 
averments  of  the  petition  for  a  guardian  were  that  by  rea- 
son of  Mrs.  Burgess'  age  and  the  enfeebled  condition  of  lier 
mind  she  was  not  mentally  competent  to  have  the  charge 
and  manjif»ement  of  her  property.     As  both  N.  E.  Burgeiis 
and  Henry  Richardson  testified  orally  on  the  trial  and  were 
fully  cros).s-examiued  as  to  the  above  propositions — the  only 
maienal  ones  contained  in  the  petition  for  guardianship — 
it  is  not  perceived  just  what  prejudice  resulted  from  its  in- 
troduction in  evidence.     Indirectly  it  contradicted  the  rep- 
reseniutious  made  to  the  testatrix  according  to  some  evidence 
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introduoedy  and  contributed  an  explanation  of  what  seemed 
contradictions  between  the  epistolary  and  oral  statements 
of  the  writer  of  the  letter  above  referred  to.  Probably 
these  last  considerations  would  not,  however,  have  been  a 
sufficient  justification  of  the  admission  of  this  evidence,  if^ 
by  the  said  petition,  there  had  been  presented  to  the  jury 
material  independent  statements  of  facts,  as  to  which  there 
was  offered  no  opportunity  of  cross-examination  on  the 
trial  of  the  case. 

It  18  urged  that  there  was  error  in  permitting  to  be  in- 
troduced in  evidence  a  letter  signed  W.  J«  B.  It  is  true 
William  J.  Burgess,  one  of  the  proponents  of  the  will,  tes- 
tified that  he  never  signed  by  his  initials,  and  that  he  did 
not  think  the  above  initials  were  in  his  handwriting.  The 
statements  in  the  letter  which  seem  to  have  been  regarded 
as  material  were  that  oath  had  been  made  in  the  aforesaid 
petition  for  guardianship  that  Mrs.  Burgess  was  insane,  and 
in  that  connection  it  was  affirmed  in  the  letter  that  the  ap- 
pointment of  Mr.  Richardson,  as  guardian, had  been  brought, 
about  so  that  Richardson  might  "make  a  raise'' on  the  old 
lady's  property.  These  charges  were  followed  by  threats 
of  measures  not  described,  but  which  would  defeat  the  plans 
above  referred  to.  The  denial  of  the  signing  of  the  ini- 
tials was  somewhat  qualified  by  Mr.  Burgess  and  made  to 
depend  to  a  considerable  degree  upon  the  general  proposition 
that  he  never  signed  by  his  initials  alone.  It  was  doubt- 
less regarded  as  important  by  him  that  there  should  not  be 
conveyed  to  the  jury  the  impression  that  the  making  of  the 
will,  under  which  he  was  a  beneficiary,  was,  in  any  way, 
brought  about  through  his  influence.  There  was,  therefore, 
an  inducement  to  deny  that  he  was  the  author  of  the  letter 
which  seemed  to  indicate  that,  in  his  mind,  there  had  ex- 
isted, before  the  will  was  made,  an  intention  to  influence  his 
mother  to  punish  Mr.  Richardson  for  making  oath  that  she 
was  insane.  It  would  afford  a  dangerous  precedent  to  hold 
that  where  the  alleged  writer  of  a  letter  denied  that  the  sig- 
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nature  thereto  was  in  his  handwriting,  no  other  evidence 
was  competent  as  to  the  genuineness  of  such  signature;  yet 
this  is,  in  effect,  the  contention  of  the  plaintiffs  in  error^for 
it  is  shown  by  the  bill  of  exceptions  that  at  least  three  wit- 
nesses, well  acquainted  with  the  handwriting  of  W.  J.  Bur- 
gess, testified  that  from  such  knowledge  they  were  able  to 
say,  and  did  say,  that  he  signed  the  initials  in  question. 
Under  these  circumstances  the  court  properly  allowed  the 
letter  to  go  to  the  jury. 

From  the  outset  of  the  trial  to  the  close  of  the  rebutting 
evidence  the  contestant  by  common  consent  was  recognized 
as  the  proper  party  to  open  and  close.  After  the  comple- 
tion of  the  contestant's  rebuttal  the  proponents  asked  to  be 
allowed  to  introduce  evidence  in  rebuttal  thereof,  which 
the  court  refu.sed.  There  was  no  explanation  made  as  to 
what  evidence  would  have  been  offered  if  this  request  had 
been  granted.  We  cannot  conjecture  what  proofs  could 
have  been  tendered,  for  the  rebuttal  which  it  was  proposed 
to  rebut  was  confined  to  contradictions  of  matters  of  evi- 
dence introduced  on  the  defense  by  the  proponents.  Im- 
mediately after  this  ruling  was  made  the  proponents  asked 
the  privilege  and  claimed  the  right  to  open  and  close  the 
argument  to  the  jury.  As  to  this  the  court  said:  "I 
think  if  the  case  had  been  tried  on  that  theory  all  the  way 
through,  it  would  have  been  all  right,  but  we  will  not 
change  the  arrangement  now."  In  this  view  expressed  by 
the  court  we  concur,  and,  even  if  we  differed  on  this  pro|)- 
osition,  there  would  under  the  circumstances  be  no  interfer- 
ence with  this  ruling,  for  the  order  of  trial  must  largely  be 
lefl  to  the  discretion  of  the  presiding  judge.  {Ooodman  v. 
Kennedy f  10  Neb.,  274;  Village  of  Ponca  v.  Ci^awford^  18 
Neb.,  555;  Omaha  Southern  R,  Co,  v.  Beeson,  36  Neb., 
361.) 

The  petition  in  error  calls  in  question  the  correctness  of 
certain  instructions,  and  as  to  others  alleges  that  there  was 
error  in  refusing  to  give  them  as  requested.     Each  of  these 
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assignmeuts  is  directed  to  a  group  and  not  to  any  single  in- 
struction. Aside  from  this,  there  is  in  the  brief  of  plaint- 
iff in  error  no  attempt  to  point  out  in  what  respect  there 
was  error  in  either  the  giving  or  refusal  complained  of. 
Tliese  assignments  in  the  petition  in  error  must,  therefore, 
be  deemed  waived.  {Brovni  v.  Dunn^  38  Neb.,  52;  Gill  v, 
Lydick,  40  Neb.,  508;  Glme  v.  Parcel,  40  Neb.,  732.) 
The  judgment  of  the  district  court  is 

Affirmed. 


44      21 1 

•49    2»| 


Omaha   Consolidated   Vinegar    Company,  appel- 
lant, V.  Joseph  Burns,  appellee* 

Filed  February  19,  1895.    No.  5473. 

1.  Contract:  Mechanic's  Lien  for  Sinking  Well:  Foreclos- 

ure. One  who  predicates  his  ri^ht  to  relief  upon  the  ulleged 
performance  by  him  of  all  the  terms  of  a  written  contract  mast 
show  a  substantial  compliance  with  each  requirement  thereof, 
where  there  has  been  neither  a  waiyer  nor  acceptance  of  benefits 
thereunder  by  the  other  contracting  party. 

2.  Pleading.    A  party  is  not  allowed  to  allege  in  his  petition  one 

cause  of  action  and  prove  another  upon  the  trial.     The  allegata 
andjpro5ato  must  agree.     Following  Jmhoffv.  Houae^  36  Neb.,  28. 

Appeal  from   the  district    court  of  Douglas  county. 
Heard  below  before  Hopewell,  J. 

Mahoney^  Minahan  <k  Smyth,  for  appellaut. 

Cha8,^0ffutl,  contra. 

Ryan,  C. 

It  is  necessary  to  refer  to  the  petition  originally  filed  in 
the  district  court  of  Douglas  county  merely  to  explain  the 
*  A  rehearing  was  allowed. 
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existing  attitude  of  the  respective  parties  to  the  subject- 
matter  in  litigation.  Originally  there  was  filed  in  the  of- 
fice of  the  register  of  deeds  of  said  county  an  affidavit  of 
the  defendant  Joseph  Burns  for  a  mechanic's  lien  on  account 
of  sinking  a  well  on  real  property  of  the  plaintiff  in  Omaha. 
The  petition  in  the  first  instance  filed  herein  was  for  the 
purpose  of  having  the  aforesaid  claim  of  lien  removed  as 
a  cloud  on  the  title  of  plaintiff.  The  defendant  by  his 
answer,  in  the  nature  of  a  cross-petition,  asked  the  fore- 
closure of  the  lien  claimed,  as  though  the  cross-petition  had 
been  the  first  pleading  filed,  and  thereafter  the  action  pro- 
ceeiled  as  though  it  was  one  brought  for  such  a  foreclosure 
by  the  defendant.  From  a  decree  in  favor  of  the  defend- 
ant, granting  for  the  most  part  the  relief  prayed,  the  plaint- 
iff has  appealed. 

By  his  cross-petition  the  defendant  averred  that  plaintiff, 
through  its  president,  its  duly  authorized  agent,  entered 
into  a  contract  in  writing,  of  which  the  following  is  a  copy: 

"September  11,  1890. 

^^  Joseph  Burns:  Please  sink  a  tubular  well,  seven-inch 
lap-welded  iron  pipe,  at  our  vinegar  factory  at  Omaha,  and 
continue  sinking  the  same  until  you  get  a  water  supply  of 
2,000  gallons  of  water  per  hour,  unless  sooner  stopped  by 
us.  You  to  furnish  all  pipe  points,  point,  and  working 
barrel  and  valves,  together  with  plunger  rods  and  all  other 
material  necessary  to  construct  and  complete  the  well  in  a 
first-class  manner  to  the  surface  of  the  ground,  and  on  the 
eompletion  of  the  work  we  agree  to  settle  for  same  at  the 
rate  of  five  dollars  ($5)  per  foot;  one-half  to  be  paid  in  cash 
and  the  balance  to  be  paid  by  our  note  of  ninety  days  with- 
out interest.  We  will  furnish  at  our  own  expense  the  pump, 
or  whatever  we  may  decide  to  use  to  raise  the  wa^er  with. 
It  is  the  understanding  that  you  pay  all  bills  for  labor  and 
material  necessary  to  complete  the  work  as  above,  for  the 
above  prices,  and  should  the  well  have  to  be  sunk  below 
250  feet,  then  the  price  shall  be  six  dollars  per  foot  below 
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the  first  250  feet  or  for  the  second  250  feet  or  any  part 
thereof  that  it  may  be  necessary  to  sink  the  well  to  obtain 
the  necessary  amount  of  water;  and  it  is  further  understood 
that  in  no  case  shall  the  well  be  sunk  deeper  than  500  feet 
deep  at  this  price  from  the  surface  of  the  ground.  It  is  the 
understanding  that  when  the  well  is  completed  as  above  it 
shall  be  paid  for  as  first  mentioned,  namely,  one-half  cash 
and  the  balance  in  note  as  above. 

.     "J.  H.  Barrett,  Prea.'' 

Immediately  following  the  reference  in  the  cross-petition 
to  the  above  contract  attached  as  an  exhibit  there  were  the 
following  averments : 

"4.  And  this  defendant  alleges  that  thereupon  and  in 
pursuance  of  said  contract  he  sank  a  well  on  said  lots  or 
premises,  being  the  same  identical  premises  upon  which  the 
buildings,  machinery,  and  manufactory  so  as  aforesaid 
erected  by  plaintiff^,  stood  and  were  situated,  and  that  in 
sinking  said  well  this  defendant  did  work  and  furnished 
material  between  the  24th  day  of  September,  1890,  and 
the  13th  day  of  January,  1891,  inclusive,  amounting  in 
the  aggregate,  according  to  the  terms  of  said  contract,  to 
the  sum  of  $2,890,  and  that  this  defendant  further  per- 
formed all  the  terms  and  conditions  of  said  contract  on  his 
part  to  be  performed.'^ 

There  was  no  other  description  of  the  manner  in  which 
the  defendant  had  entitled  himself  to  the  foreclosure  prayed, 
except  that  there  were  the  usual  averments  of  the  filing  of 
a  verified  account  for  a  mechanic's  lien  as  required  by  stat- 
ute. The  prayer  of  the  cross-petition  was  that  an  account- 
ing might  be  had  of  the  amount  due  from  plaintiff^  to  de- 
fendant; that  such  amount  should  be  adjudged  and  decreed 
to  be  a  valid  and  subsisting  lien  upon  said  premises;  that 
defendant  should  have  judgment  against  plaintiff  for  the 
sum  of  $2,890,  with  interest  thereon  from  the  7th  day  of 
February,  1891,  the  day  on  which  was  filed  the  claim  of 
defendant  for  a  lien;  that  said  premises  be  sold  and  the 
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proceeds  thereof  applied  to  the  payment  of  such  judgment^ 
interest,  and  costs  as  should  be  rendered  in  l)elialf  of  the 
defendant;  that  in  case  such  proceeds  should  be  insufficient 
to  fully  satisfy  the  amount  found  to  be  due  and  owing  to 
the  defendant,  plaintiff  might  be  adjudged  to  pay  the  de- 
ficiency, and  that  the  defendant  might  have  such  other  and 
different  relief  as  in  justice  and  in  equity  he  should  be  en- 
titled to.  The  district  court  made  findings,  among  others^ 
as  follows: 

"That  on  the  11th  day  of  September,  1890,  the  plaintiff 
made,  and  the  defendant  accepted,  the  written  proposition^ 
dated  September  11,  1890,  and  set  out  in  the  answer  and 
cross-petition  of  the  defendant;  that  by  the  terms  of  sui'l 
proposition,  which  was  accepted  as  aforesaid,  the  plainiiii' 
employed  the  defendant  to  sink  a  tubular  well  of  seven-inch 
lap-welded  iron  pipe  at  the  plaintiff's  vinegar  factory  at 
Omaha,  Nebraska,  and  to  continue  to  sink  the  same  until 
the  defendant  should  get  a  water  supply  of  two  thousand 
gallons  of  water  per  hour,  unless  sooui^r  stoppe<l  by  the 
plaintiff;  that  said  well,  by  the  terms  of  said  contract,  wa» 
required  to  be  cased  from  top  to  bottom  with  lap-welded 
iron  pipe,  seven  inches  in  diameter  on  the  inside;  that  said 
contract  might  be  performed  by  the  defendant  either  (1)  by 
sinking  a  well  and  casing  the  same  with  lap-welded  iron 
pipe  of  tlie  size  aforesaid  until  the  defendant  secured 
thereby  a  water  supply  of  two  thousand  gallons  of  water 
per  hour,  or  (2)  until  stopped  by  the  plaintiff;  that  the  de- 
fendant in  good  faith  undertook  the  execution  of  said  con- 
tract and  proceeded  in  the  performance  of  the  same  in  a 
proper  and  workmanlike  manner,  and  that,  in  so  doings 
the  defendant  sank  a  seven-inch  tubular  pipe  a  distance  of 
one  hundred  and  forty-five  feet  from  the  surface  of  the 
ground,  at  which  point  the  defendant  struck  a  hard  lime- 
stone formation  sixty-five  feet  in  thickness;  that  the  de- 
fendant then  proceeded  through  said  rock  formation  and 
extended  it  a  number  of  feet  with  a  hole  seven  inches  in 
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diameter,  and  at  the  bottom  of  said  hole  proceeded  further 
with  a  hole  six  and  then  five  inches  in  diameter,  until  he 
reached  a  point  five  hundred  and  twenty  feet  below  the 
surface  of  the  ground,  at  which  time  the  defendant  de- 
termined to  ream  out  and  make  larger  the  hole  where  it 
would  not  receive  a  pipe  seven  inches  in  diameter,  and  to 
carry  the  seven-inch  p\\ye  down  the  distance  of  three  hun- 
dred and  eighty-five  feet  from  the  surface  of  the  ground 
with  a  view  of  extending  the  depth  of  the  well  below  said 
five  hundred  and  twenty  feet  and  until  the  supply  of  water 
aforesaid  was  reached;  that  while  the  defendant  was  pro- 
ceeding with  said  work  as  aforesaid,  and  before  he  secured 
the  amount  of  water  required  to  perform  the  conditions  of 
said  contract,  the  plaintiff  stopped  the  defendant  from  work 
and  compelled  him  to  leave  the  premises  and  to  remove  his 
working  tools  and  materials  therefrom,  and  by  reason 
thereof  the  defendant  was  unable  to  longer  continue  said 
work,  though  the  defendant  was  then  willing  and  in  good 
faith  offered  to  continue  the  same  and  to  complete  said  well 
from  top  to  bottom  cased  with  lap-welded  iron  pipe,  seven 
inches  in  diameter,  in&ide  measurement ;  that  by  the  terms 
of  said  contract,  upon  the  performance  of  the  same,  the 
defendant  was  entitled  to  receive  from  the  plaintiff  the  fol- 
lowing amounts: 

"  For  the  first  250  feet,  $5  per  foot,  a  total  of....  $1,250 
<'For  the  second  250  feer,$6  per  foot,  a  total  of...        1,500 

"That  is  to  say,  a  total  for  the  500  feet  of. $2,750 

"That  when  the  plaintiff  stopped  the  defendant,  said 
well  was  not  complete  a  distance  of  five  hundred  feet  from 
the  surface  of  the  ground,  but  that  the  work  which  had  been 
done  below  the  one-hundred  and  forty-five  feet  from  the 
ground  was  a  part  of  the  whole  work  contracted  for,  and 
was  properly  done  in  order  to  sink  said  well  a  distanee  of 
five  hundred  feet  from  the  ground  with  lap-welded  iron 
pipe,  seven  inches  in  diameter,  inside  measurement,  from 


26  NEBRASKA  REPORTS.         [Vol.  44 

Omaha  Consolidated  Vinegar  Co.  v.  Bums. 

top  to  bottom,  and  Id  order  to  enlarge  the  said  well  and 
sink  a  seven-inch  pipe  from  top  to  bottom,  and  to  complete 
the  same  with  the  equipments  provided  for  in  said  contract, 
the  following  work  and  material  of  the  value,  as  follows, 
was  necessary,  that  is  to  say:  That  tue  work  to  enlarge  said 
hole. so  as  to  receive  a  seven-inch  pipe  from  top  to  bottom 
was  fairly  and  reasonably  worth  the  sum  of. $100  00 

^'That  it  would  require  an  additional  355  feet  of 
seven-inch  pipe  at  $1.10  per  foot,  making  a 
total  of. 390  50 

"  That  it  would  require  a  working  barrel  of  the 

value  of. 60  00 

'*  That  it  would  require  a  point  to  said  pipe  of  the 

vahie  of. 30  00 

^'That  it  would  require  a  plunging  rod  of  the 

value  of. 14  00 

'' Making  a  total  amount  of  work,  material,  and 
equipments  necessary  to  complete  said  well,  in 
addition  to  what  had  been  done  as  aforesaid, 
the  sum  of. $594  50 

'^The  court  therefore  finds  that  the  defendant  is  entitled 
to  recover  in  this  case  such  proportion  of  the  whole  con- 
tract price  of  $2,750  as  the  work  done  bore  to  said  contract 
price,  and  that,  therefore,  that  the  work  done  was  of  the 
value  of  $2,750,  less  the  said  sum  of  $594.50,  the  total  of 
$2,155.50;  that  the  defendant  is  entitled  to  interest  thereon 
from  the  7th  day  of  February,  1891,  until  the  first  day  of 
the  present  term  of  court,  that  is  to  say,  September  21, 
1891,  seven  months  and  a  half,  which  said  interest,  at  the 
rate  of  seven  per  cent  per  annum,  makes  the  sum  of  $94.27, 
and  that  the  total  amount  of  the  defendant's  recovery,  with 
interest  to  the  first  day  of  the  present  term  of  court  should 
be  the  sum  of  $2,249.77." 

The  above  quoted  findings,  as  far  as  they  go,  correctly 
reflect  the  evidence  as  adduced  by  the  defendant,  except  that 
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the  diameters  of  the  extensions  were  five  and  four  inches 
instead  of  six  and  five,  as  incorrectly  stated.  They,  there- 
fore, except  as  suggested,  will  be  accepted  as  a  correct, 
though  not  complete,  history  of  the  transactions  described. 
This  neither  concludes  us  as  to  the  construction  proper  to  be 
placed  upon  the  contract  referred  to,  nor  with  reference  to 
the  rights  or  liabilities  of  the  respective  parties  thereunder. 
The  language  of  the  contract  required  the  defendant  to 
"sink  a  tubular  well,  seven-inch  lap-welded  iron  pipe,  and 
continue  sinking  the  same  until  you  get  a  water  supply  of 
2,000  gallons  of  water  per  hour,  unless  sooner  stopped  by 
us.''  The  district  court  held  that  as  plaintiff  stopped  the 
defendant  from  work  aud  compelled  him  to  leave  the  prem- 
ises and  to  remove  his  tools,  by  reason  whereof  defendant 
was  unable  to  longer  continue  said  work,  the  plaintiff  was 
liable  lor  the  contract  price  of  sinking  500  feet,  that  is, 
$2,750,  less  the  items  above  specified,  amounting  to  $594.- 
50,  which  would  be  required  to  enlarge  the  hole  so  that  it 
would  be  seven  inches  in  diameter  throughout  the  entire 
500  feet  and  provide  the  additional  seven-inch  casing 
thereby  rendered  necessary,  as  well  as  certain  equipments 
required  for  hoisting  water.  Very  soon  after  the  service 
of  notice  upon  him  to  quit  work  the  defendant,  in  writing, 
acknowledged  receipt  of  said  notice,  and  thereupon  offered 
to  enlarge  the  well  and  put  in  a  seven-inch  pipe  the  whole 
depth,  in  order  as  the  acknowledgment  recited,  to  fix  and 
determine  the  price  to  be  paid  the  said  defendant.  As  the 
di:)trict  court  construed  the  contract  to  require  that  a  well 
seven  inches  across  should  be  sunk  its  entire  depth,  and  as 
this  was  the  construction  also  adopted  by  Mr.  Burns,  it  is 
with  more  perfect  confidence  that  we  adopt  the  same  under- 
standing, which,  independently  of  these  considerations,  we 
believe  is  the  natural  import  of  the  language  used.  But 
this  was  not  the  only  requirement,  for  there  were  to  be 
supplied  2,000  gallons  of  water  per  hour  unless  Mr.  Burns 
was  sooner  stopped  by  the  other  contracting  party.     The 
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district  court  seems  to  have  assumed  that  compliance  with 
this  requirement  was  prevented  by  the  work  being  stopped 
by  plaintiff's  notice.  In  the  latter  part  of  the  contract 
quoted  above  there  occurs  the  following  provision:  ^'It  is 
further  understood  that  in  no  case  shall  the  well  be  sunk 
deeper  than  500  feet  deep  at  this  price  from  the  surface  of 
the  ground.  It  is  the  understanding  that  when  the  well  is 
complete  as  above  it  shall  be  paid  for  as  first  mentioned, 
namely,  one-half  cash  and  the  balance  in  note  as  above." 
This  language  the  district  court  probably  construed  as  a 
limitation  with  respect  to  the  depth  of  the  proposed  well, 
for,  although  the  well  had  actually  reached  the  depth  of 
520  feet,  the  defendant's  right  to  compensation  was  limited 
to  500  feet.  This  construction  is  not  questioned  by  any 
party  and  is  probably  correct  in  the  abstract.  The  stipu- 
lated 2,000  gallons  of  water  per  hour  could  not,  therefore, 
be  obtained  by  sinking  tlie  well  deeper.  It  was  seven  inches 
in  diameter  for  a  distance  of  but  145  feet  from  the  surface. 
Was  there  any  showing  that,  by  reaming  out  the  well  so 
that  its  diameter  would  have  been  for  its  entire  depth 
seven  inches  there  would  have  been  even  a  probability  of 
increasing  the  flow  of  water?  Mr.  Burns  testified  that  the 
test  showed  but  twelve  or  fifteen  hundred  gallons  per  hour 
of  muddy  water.  On  being  recalled  he  further  stated  that 
he  had  pumped  nearly  five  thousand  gallons  per  hour  from 
a  two-inch  well,  repeatedly,  and  through  a  four-inch  pipe 
had  pumped  seven  or  eight  thousand  gallons  per  hour. 
There  was  no  pipe  of  less  diameter  than  that  last  named  in 
this  well,  so  that  we  are  bound  to  believe  that  for  the  dis- 
tance of  520  feet  there  was  no  pipe  which  would  not  admit 
of  a  flow  of  seven  or  eight  thousand  gallons  of  water  per 
hour,  provided  such  an  amount  of  water  had  been  reached. 
The  utmost  amount  found  by  the  test  of  Mr.  Burns  did 
not  exceed  fifteen  hundred  gallons  |)er  hour,  and,  since 
the  \V\\ye  which  he  used  admitted  of  a  flow  of  seven  or 
eight  thousand  gallons  per  hour,  a  capacity  in  excess  of 
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the  water  found  of  at  least  fifty-five  hundred  gallons,  it 
conclusively  results  that  at  the  depth  of  500  feet,  where 
i\m  test  was  made,  the  well  would  not  yield  more  than 
three  fourths  of  the  amount  of  water  stipulated  for,  irre- 
spective of  whether  the  pipe  was  of  the  diameter  of  four 
inches  or  seven  inches.  While  by  reaming  out  the  well  it 
was  possible  to  comply  with  the  accepted  requirement  that 
the  pipe  within  it  should  be  seven  inches  in  diameter, 
the  proofs  are  direct  and  convincing  that  another  indis- 
pensable condition,  and  that,  too,  of  the  only  value  to  the 
other  contracting  party,  could  not  thereby  be  met.  It  is 
possible  that  this  well  might  be  sunk  to  the  depth  of  500 
feet,  that  to  this  depth  a  seven-inch  pipe  could  be  inserted, 
and  that  the  tubular  well  so  sunk  could  be  fully  equipped 
for  the  sum  of  $594.50  allowed  for  these  purposes  by  the 
district  court,  but  what  would  this  avail  if  there  was  no 
water  to  hoist?  It  may  be  urged  that  there  would  be  1,500 
gallons  of  muddy  watef  available  per  hour,  but  this,  as  a 
compliance  with  the  terms  of  the  contract  alleged  to  have 
been  fully  performed,  would  have  been  as  unavailable  as 
though  no  water  whatever  had  been  found.  In  this  ca^e 
there  is  no  element  of  acceptance  of  benefits  resulting  from 
a  partial  compliance,  neither  is  there  any  waiver  of  a  lit- 
eral performance  of  the  terms  of  the  written  agreement. 
The  contract  of  the  defendant  made  his  right  to  payment 
contingent  upon  a  result  which  he  has  never  accomplished. 
The  district  court,  by  the  allowance  of  $594.50  for  the 
purpose  of  sinking  and  equipping  a  seven-inch  tubular 
well,  has  attempteil  to  place  the  parties  in  the  same  situa- 
tion as  though  Mr.  Burns  had  fulfilled  his  undertakings. 
This  much  alleged  and  proved  would  not  have  entitled 
him  to  recover  as  for  the  full  performance  of  his  contract. 
{Skerman  r.  Bates,  15  Neb.,  18.)  Indeed,  this  proposition 
is  practically  admitted  by  counsel  for  the  appellee,  since,  in 
his  brief,  he  quotes  with  approval  the  following  language 
from  2  Sutherland,  Damages,  p.  508:  "The  action  maybe 
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brought  on  the  contract  when  the  contractor  can  show  that 
he  has  substantially  performed  his  part,  except  as  he  can 
allege  and  prove  thie  legal  excuse  of  being  prevented  by 
the  employer,  the  act  of  God,  or  the  law,  but  not  oth- 
erwise;" citing  Smith  v.  Gugej'ly,  4  Barb.  [N.  Y.],  614; 
Estep  V,  Fentm,  66  111.,  467  ;  Taylor  v.  Beck,  13  III,  376. 
The  questions  presented  have  been  considered  on  this 
theory  of  the  appellee,  conformably  with  which  his  entire 
evidence  was  introduced. 

Under  the  averments  in  the  cross- petition  of  defendant 
of  strict  performance  of  the  terms  of  his  contract  it  more 
than  admits  of  doubt  whether  in  any  event  the  relief  de- 
creed could  have  been  granted,  for  proof  of  facts  which 
excuse  performance  can  never  be  said  to  amount  to  per- 
formance itself.  A  party  will  not  be  allowed  to  allege  in 
his  petition  one  cause  of  action  and  prove  an  other  upon  the 
trial.  The  allegata  et  probata  must  agree.  (Imhoff  v. 
HotLse,  36  Neb.,  28 ;  Powder  River  Live  Stock  Co,  v.  Lamb, 
38  Neb.,  339;  Traver  v.  Shaefle,  33  Neb.,  631 ;  Luce  v.  Fos^ 
ter,  42  Neb.,  818.)  The  cross- petition  presented  but  the 
right  to  enforce  a  mechanic's  lien  for  the  full  performance 
of  a  written  contract.  The  decree  recognized  under  these 
averments  the  right  to  show  and  recover  for  but  a  partial 
performance. 

Appellant  has  strenuously  contended  that  no  right  to 
enforce  a  mechanic's  lien  for  the  sinking  of  a  well  exists 
under  the  statutes  of.  this  state.  Of  this  proposition  no 
decision  was  necessary,  hence  it  has  received  no  considera- 
tion. In  our  investigations  we  have  not  questioned  the 
right  to  relief  of  this  character  upon  a  proper  case  being 
presented,  but  this  has  boon  conceded  solely  for  the  pur- 
poses of  this  discussion.  Tlie  judgment  of  the  district 
court  is 

KeV£R8ED. 
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Samuei^  Maxwell  et  al.  v.  Carlos  C.  Burr. 

Filed  Fjsbkuaby  19, 1895.    No.  6437. 

SYidenoe  to  Vary  Terms  of  Contract  of  Quaranty. 
Upon  the  faith  thereof,  goods  were  furniebed  to  the  party  in 
whose  favor  there  was  executed  by  the  defendant  to  plain tifis 
this  written  guaranty:  '*In  consideration  that  S.  A.  Maxwell  & 
Co.  famish  to  M.  Stoaghton  merchandise  to  the  amount  of 
$762.32  on  credit,  I,  for  valae  received,  hereby  guaranty  due  pay- 
ment thereof  In  a  suit  to  recover  the  purchase  price  of  such 
goods,  less  in  amount  than  above  named,  evidenced  by  notes  of 
Stoughton,  heldj  that  it  was  not  competent  to  vary  the  terms  of 
said  written  guaranty  by  evidence  that  the  credit  contemplated 
thereby  had  been  in  advance,  by  agreement  between  plaintiffs 
and  defendant,  limited  to  a  certain  fixed  period  of  duration. 
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Error  from  the  district  oourt  of  Lancaster  coanty. 
Tried  below  before  Hall,  J. 

RiekeUs  &  Wilaony  for  plaintiffs  in  error. 

Pound  &  Burr,  contra. 

Ryan,  C. 

In  this  action  brought  by  the  plaintiffs  in  error  in  the 
district  court  of  Lancaster  coanty  there  was  a  judgment  in 
favor  of  the  defendant,  except  as  to  a  small  sum,  in  refer- 
ence to  which  no  discussion  is  necessary.  The  instrument 
sued  on  was  in  the  following  language : 

*'  GUARANTY. 

'^In  consideration  that  S.  A.  Maxwell  &  Co.,  of  Chi- 
cago, Ills.,  furnish  to  M.  Stoughton,  Lincoln,  Neb.,  mdse. 
to  the  amount  of  $762.32  on  credit,  I,  for  value  received, 
hereby  guaranty  due  payment  thereof.       C.  C.  Burk.^' 

In  the  petition  it  was  alleged  that  plaintiffs,  wholly  rely- 
ing upon  said  guaranty,  sold  and  delivered  to  M.  Stough- 
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too  goods  and  merchandise,  as  per  statement  attached  to 
said  petition,  of  the  agreed  price  and  value  of  $762.32,  as 
ordered  by  said  Stoughton.  The  defendant  in  his  answer 
admitted  that  goods  and  merchandise  of  the  agreed  price 
and  value  of  $762.32  were  sold  to  Stoughton  by  the  plaint- 
iffs in  reliance  upon  the  guaranty  set  out  in  the  petition, 
and  that  no  part  thereof  had  been  paid.  This  admission, 
that  no  part  of  the  purchase  price  of  the  goods  purchased 
has  been  paid,  serves  to  eliminate  from  consideration  the 
suggestion  that  by  giving  his  notes  Stoughton  paid  the  ac- 
count in  settlement  of  which  said  notes  were  given. 

The  district  court  found  specially  that  about  October  1, 
1890,  plaintiffs,  through  P.  W.  Meiksell,  plaintiffs'  agent, 
sold  a  bill  of  goods  amounting  to  $762.32  to  M.  Stoughton 
of  Lincoln,  Nebraska;  that  the  terms  of  .said  sale  were  that 
the  goods  should  be  sliipped  from  time  to  time,  covered  by 
a  written  order  made  between  said  parties  until  the  full  order 
had  been  supplied;  that  for  the  goods  shipped  prior  to 
March  1,  1891,  Stoughton  was  to  settle  at  the  latter  date, 
by  payment  in  cash  at  a  certain  rate  of  discount,  or  give  his 
note  for  such  amount  as  should  be  delivered  before  March 
1,  1891,  as  of  that  date  due  four  months  thereafter,  and  for 
all  goods  shipped  after  March  1  aforesaid  Stoughton  was  to 
pay  cash  with  a  discount  off,  or  give  his  note  due  four  months 
from  the  date  of  shipment;  that  before  plaintiffs  would 
ship  any  of  the  goods  after  the  receipt  of  the  above  order 
they  wrote  to  Stoughton  that  they  must  have  a  guaranty  or 
the  payment  of  the  bill,  whereupon  Stoughton  procured  the 
guaranty  sued  on.  The  court  found  specially  that  after 
Stoughton  sent  in  the  guaranty  plaintiffs  began  shipping 
goods  under  the  aforesaid  order,  and  before  March  1, 1891, 
had  shipped  goods,  of  the  value  of  $609.40;  that  after 
March  1,  aforesaid,  goods  were  shipped  in  installments, 
aggregating  $129.86 ;  that  there  were  executed  to  plaintiffs 
by  Stoughton  on  March  2, 1891,  four  promissory  notes  for 
the  sum  of  $152.35  each,  or  in  all,  $609.40,— the  value  of 
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the  goods  sold  before  March  1,  aforesaid;  that  these  notes 
fell  due  respectively  in  1891  as  follows:  One  on  June  1^ 
one  on  June  20^  one  on  July  10,  and  finally  one  on  August 
1 ;  and  that  the  defendant  was  ignorant  of  the  terms  of  the 
<»ntract  made  October  1,  1890,  between  plaintiffs  through 
Meiksell,  their  agent,  and  Stoughton,  and  was  also  with* 
out  knowledge  of  the  giving  by  Stoughton  of  his  notes  to 
plaintiffs. 

On  the  above  findings  of  fact  the  district  court  based  its 
conclusions  of  law,  that  the  contract  of  guaranty  of  the  de- 
fendant should  be  construed  and  his  liability  thereunder 
determined  by  the  terms  of  the  sale  made  by  Meiksell  for 
plaintifib  to  Stoughton,  and  that  by  taking  notes  as  above 
described,  instead  of  taking  a  single  note  for  $609.40,  due 
July  1,  1891,  plaintiffs  changed  the  terms  of  the  contract 
between  themselves  and  Stoughton  from  what  those  terms 
were  when  the  contract  of  guaranty  was  made,  whereby 
the  guarantor  was  relieved  of  his  liability  as  such.  It  is 
not  deemed  necessary  to  discuss,  separately,  the  transac- 
tions arising  out  of  the  sales  made  after  March  1, 1891,  for 
the  measure  of  the  defendant's  liability  applicable  to  the 
transactions  of  previous  dates,  equally  governs  these.  As 
to  the  correctness  of  the  abstract  prigiciple  applied  by  the 
district  court  there  seems  to  be  little,  if  any,  difference 
between  counsel  for  the  respective  parties.  If  we  under- 
stand them  correctly,  they  agree  that  if  the  defendant,  as  a 
guarantor,  became  bound  for  the  payment  by  Stoughton  of 
a  certain  sum  at  a  fixed  time,  an  extension  of  the  time  of 
payment  by  the  payee  on  a  sufficient  consideration,  without 
the  consent  of  the  guarantor  thereto,  operated  to  release 
his  collateral  liability.  As  has  already  been  remarked, 
the  claim  that  the  notes  given  operated  as  a  payment  is 
not  presented  in  this  record.     The  only  questions  are,  first,  j 

whether  or  not  there  was,  when  the  guaranty  was  executed, 
an  existing  contract  of  sale,  and  second,  did  any  contract 
between  plaintiffs  and  Stoughton  inflexibly  require  that  a 
7 
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note  or  notes  taken  March  1,  1891^  should  fall  due  July  1 
thereafter. 

It  has  already  been  noted  that  in  the  petition  it  wa& 
averred  tliat,  relying  wholly  upon  the  guaranty  and  the  faith 
and  credit  of  the  guarantor^  plaintiffs  sold  and  delivered  to- 
M.  Stoughton  the  goods  for  the  payment  of  which  thi& 
suit  was  brought,  and  that  in  the  answer  there  was  an  ad- 
mission that  said  goods,  of  the  agreed  price  and  value  sued 
for,  were  sold  to  Stoughton  in  reliance  upon  the  guaranty. 
The  evidence  of  Mr.  Stoughton  was  without  bearing  od 
this  pointy  and  the  usages  of  trade  were  not  established  by 
such  proofs  as  would  entitle  .them  to  consideration  as  hav* 
ing  impliedly  been  within  the  minds  of  both  contracting^ 
parties  when  the  goods  were  sold,  so  that  there  was  in 
reality  only  the  testimony  of  Mr.  Meiksell  as  to  the  man-^ 
ner  in  which  the  sale  of  the  goods  was  made  and  its  terms. 
Referring  to  the  list  of  merchandise  sold,  which  wa» 
thereupon  introduced  in  evidence,  Mr.  Meiksell  said : 

'^This  is  a  list  of  goods  that  I  sold  him  in  two  orders,. 
Nos.  27  and  29;  but  you  understand  I  took  these  in  a 
manifold  copy  book  and  delivered  to  him  a  copy  of  the 
order.  *  *  *  On  the  one  order — the  copy  of  the  order 
that  he  got — the  statejnent  was  made  on  there  that  that  was 
stock  goods.  The  bill  was  to  be  four  months  from  March 
next.  *  *  *  All  goods  were  sold  in  the  regular  terms 
of  all  wall-paper  houses,  jobbers  and  manufacturers,  four 
mouths  from  the  first  of  March  following  the  order.  *  *• 
The  understanding  was  the  bill  would  not  be  due  until 
next  July. 

"Q.  Now  I  notice  this  paragraph  in  the  heading  of  the- 
bill,  'Terms  four  months  note  or  12  per* cent  per  annum 
discount  for  unexpired  time.  Settlement  to  be  made 
within  30  days  from  date  of  invoice  (either  by  note  or 
cash).'  Now  what  do  we  understand  to  be  the  custom 
under  that  clause? 

"  A.  Well,  it  is  the  custom  of  all  paper  houses  to  require 
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notes  of  a  man  after  he  receives  the  goods  simply  to  make 
a  showing  that  he  has  got,  or  has  had  the  goods,  because^ 
if  we  give  a  man  four  months'  time  and  required  no  note 
he  might  get  up  and  swear  he  never  got  the  goods/' 

It  has  already  been  stated  that  for  the  introduction  of 
testimony  as  to  custom  no  sufficient  foundation  was  laid. 
It  is  hardly  necessary  to  point  out  that  the  above  evidence  as 
to  the  purpose  for  which  notes  were  taken  was  incompetent 
as  being  in  contradiction  of  the  language  of  the  note» 
themselves.  The  question  and  answer  quoted  are  fully  set 
out  as  a  striking  illustration  of  the  violation  in  practice  of 
the  rule  that  parol  evidence  is  inadmissible  for  the  purpose 
of  varying  the  terms  of  a  written  contract.  Without 
doubt,  counsel  for  defendant  in  error  will  concede  the  cor» 
rectness  of  this  rule  and  that  it  is,  in  this  instance,  very- 
applicable.  Let  us  now  consider  the  language  of  the  writ* 
ten  guaranty,  and  the  parol  evidence  offered  in  connectioo 
therewith,  in  the  light  of  the  same  rule.  Its  language  was 
as  follows:  ^^In  consideration  that  S.  A.  Maxwell  &  Co.,. 
of  Chicago,  Ills.,  furnish  to  M .  Stoughton,  Lincoln,  Neb., 
mdse.  to  the  amount  of  $762.32  on  credit,  I,  for  value  re* 
ceived,  hereby  guaranty  the  payment  thereof."  In  this- 
there  is  contained  no  reference  to  a  credit  already  contracted 
for,  or  one  of  any  particular  kind  or  duration.  By  the 
above  quoted  testimony  of  Mr.  Meiksell  it  was  attempted 
to  be  shown  that  when  the  guaranty  was  executed  an  oral 
contract  between  plaintiff's  and  Stoughton  was  already  in* 
existence,  by  the  terms  of  which,  inflexibly  there  had  been^ 
fixed  a  credit  of  four  months  to  be  extended  to  Stoughton 
dating  from  March  1,  1891.  Why  was  this  evidence  ad* 
missible  if  that  offered  as  to  the  purpose  for  which  Stough- 
ton's  notes  were  given  was  incompetent?  The  evidence  of 
Mr.  Meiksell  tended  only  to  show  that  an  order  for  gooda 
had  been  made  out  by  him  of  which  a  copy  was  at  that 
time  given  to  Stoughton.  This  order  was  evidently  pre-- 
pared  from  oral  suggestions,  perhaps  made  by  Stoughton^ 
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or  advanced  by  Meiksell  and  assented  to  by  Stoughton. 
In  so  far  as  the  plaintiffs  are  concerned  this  order  was, 
therefore,  but  the  oral  propositions  of  Stoughton  made  to 
plaintiffs'  agent  and  by  that  agent  communicated  to  his 
principal.  As  alleged  in  the  petition,  and  admitted  by  the 
■answer,  this  order  was  filled  on  the  faith  of  the  guaranty, 
which,  without  question,  was  executed  after  the  order  of 
Stoughton  had  been  given  to  Meiksell.  To  demonstrate 
that  evidence  of  any  kind  was  inadmissible  for  the  purpose 
of  engrafting  new  conditions  upon  the  written  guaranty,  as 
well  as  with  the  view  of  illustrating  the  applicability  of 
this  rule  to  the  facts  of  this  case,  and  for  what  purposes 
alone  oral  evidence  might  be  receivable,  reference  is  made 
to  Tootle  V.  ElguUer^  14  Neb.,  158.  The  question  pre- 
sented in  the  case  just  cited  was  whether  or  not  a  guaranty 
sued  upon  had  been  exhausted  by  the  first  credit  to  the 
amount  therein  named,  or«was  one  continuing  in  its  nature. 
While  it  is  not  an  authority  in  point  as  an  adjudication,  it 
contains  language  so  appropriate  to  our  above  enumerated 
purposes  that,  without  comment,  it  is  quoted  and  adopted 
as  part  of  this  opinion. 

^'The  rule  is  well  settled  that  where  a  contract  has  been 
reduced  to  writing,  without  any  uncertainty  as  to  the  ob- 
ject and  extent  of  the  obligation,  the  presumption  is  that  the 
entire  contract  was  reduced  to  writing,  and  oral  testimony 
as  to  declarations  at  the  time  it  was  made  are  not  permitted, 
except  in  a  direct  proceeding  for  that  purpose  to  change  the 
written  instrument.  In  other  words,  parol  contemporane- 
ous evidence  is  not  admissible  to  change  the  terms  of  a 
valid  written  contract.  (1  Greenleaf,  Evidence,  sec.  275.) 
But  this  restriction  applies  only  to  the  language  of  the  con- 
tract. It  may  be  read  by  the  light  of  surrounding  circum- 
stances— by  the  construction  given  to  it  by  the  parties  them- 
selves, in  order  more  perfectly  to  understand  the  intention 
of  the  parties.  In  such  eases  the  court  is  not  to  inquire 
what  the  parties  may  have  secretly  intended,  but  what  is 
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the  meaning  of  the  words  they  have  used.  (1  Green leaf^ 
Evidence,  sec,  277.) 

''As  is  said  by  a  late  writer,  the  general  rule  that  unam- 
biguous language  in  a  contract  must  control,  does  not  ex- 
clude extrinsic  evidence  of  the  subject-matter  and  other 
surrounding  circumstances  to  enable  the  court  to  consider 
what  the  parties  saw  and  knew  in  order  t^  ascertain  their 
meaning.  (Abbott,  Trial  Evidence,  508.) 

"  In  Hargreave  v.  Smee^  6  Bing.  [Eng.],  244,  Chief  Justice 
Tindal  Faid:  'The  question  is,  what  is  the  fair  import  to 
be  collected  from  the  language  used  in  this  guaranty?  Thef 
words  employed  are  the  words  of  the  defendant  and  there 
is  no  reason  for  putting  on  a  guaranty  a  construction  dif- 
ferent from  that  which  the  court  puts  upon  any  other  in- 
strument. With  regard  to  other  instruments  the  lule  is,, 
that  if  the  party  executing  them  leave  anything  ambiguous 
in  his  expressions  such  ambiguity  must  be  taken  most 
strongly  against  himself.' 

"In  Mason  v.  Pritchard,  12  East  [Eng.],  227,  it  is  saidr 
*The  words  were  to  be  taken  as  strongly  against  the  party 
giving  the  guaranty  as  the  sense  of  them  would  admit.'  " 

The  language  above  quoted  establishes  the  propositions 
that  evidence  was  admissible  of  the  circumstances  surround- 
ing the  making  of  tlie  guaranty  to  enable  the  court  more 
perfectly  to  understand  the  intention  of  the  parties,  but  not 
to  prove  what  they  secretly  intended,  nor  for  the  purpose 
of  varying  or  contradicting  the  terms  of  the  guaranty 
itself.  The  evidence  upon  which  was  predicated  the  find- 
ing that  when  the  guaranty  was  made  there  existed  a  con- 
tract which  required  that  such  notes  of  Stough ton  as  should 
be  taken  should  be  for  the  exact  time  of  four  months  was 
insufficient  to  sustain  said  finding,  and  besides  was  wholly 
incompetent.  The  conclusion  deduced,  that  the  taking  of 
the  notes  for  perio<ls  other  than  that  above  indicated  re- 
lieved the  defendant  of  liability,  was,  therefore,  without 
warrant.     As  the  discharge  of  the  guarantor  wholly  de- 
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pended  upon  the  finding  of  fact  and  conclusion  of  law 
just  referred  to,  the  judgment  in  the  defendant's  favor  is 
reversed  and  this  cause  is  remanded  for  further  proceedings 
not  inconsistent  with  the  views  herein  expressed. 


Reversed  and  remanded. 
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James  Richards,  appellee,  and  Grommes  &  Ullrich 

ET  AL.,  APPELLANTS,  V.  GILBERT  I.  LeVEILLE  ET 
AL.,  APPELLEES. 

Filed  February  19, 1895.    No.  6949. 

1.  Partnership:  Insolvency:  Distribution  of  Assets.    Where 

a  copartnership  is  insolvent  a  court  of  equity,  when  its  powers 
are  invoked  to  that  end  in  a  proper  proceeding,  either  by  a 
member  of  sach  copartnership  or  by  a  firm  creditor,  will  apply 
the  assets  of  the  copartnership  to  the  payment  of  the  firm  debts 
to  the  exclusion  of  the  debts  of  the  individual  partners.  {Boap 
V.  Herron^  15  Neb. ,  73;  Caldwell  v.  Bloomingion  Mfg.  Cp.,  17  Neb., 
489;  Rothell  v.  Grimes,  22  Neb.,  526;  Banks  v.  Steele,  27  Neb.,  138; 
Tolerton  v,  McLain,  35  Neb.,  725.) 

2.  :  :  •  Such  rule  is  baaed  on  the  legal  presump- 
tion that  the  creditors  of  a  copartnership  have  given  credit  to  it 
on  the  faith  of  the  firm  assets  and  business/  while  the  debts  of 
the  individual  members  of  the  firm  were  contracted  on  the  faith 
and  credit  of  the  individual  responsibility  and  property  of  the 
members. 

• 

3.  .  A  partnership  is  a  distinct  entity,  having  its  own  prop- 
erty, debts,  and  credits.  For  the  purposes  for  which  it  was 
created  it  is  a  person,  and  as  such  is  recognized  by  law.  {Roop 
V.  Herrofif  15  Neb., 73.) 

4.  :  Bale  of  Assets.  A  copartnership  may  sell,  convey,  in- 
cumber, and  dispose  of  its  property  in  the  same  manner  that  an 
individual  may;  and  the  copartnership  assets  may  be  levied 
upon  and  sold  for  the  payment  of  the  debts  of  all  the  individual 
members  of  the  copartnership,  and  such  sale  will  not  be  invalid 
because  the  debt  was  that  of  the  individual  members  of  the  firm. 
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5.  :  Preferbiko  Creditors.     A  copartnership,  even  though 

insolvent,  has  the  right  to  pay  a  part  of  its  creditors  in  fall  to 
the  exclusion  of  others,  so  long  as  such  payment  is  made  with 
an  honest  parpoee.   (Deitrich  v.  Hutchinson,  20  Neb.,  52.) 

^  :  Lien  of  Creditors  Upon  Assets.    The  creditors  of  a 

copartnership,  merely  hecaase  they  are  creditors,  are  not  given  a 
lien  by  law  npon  its  assets,  whether  the  firm  be  solvent  or  in- 
solvent 

7.  :   Assets:   Trusts.     The  assets  of  a  copartnership,  even 

though  it  be  insolvent,  are  not  held  in  trust  by  the  members  of 
the  firm  for  the  payment  of  copartnership  debts. 

S.  :  Equity:  Distribution  of  Assets.    It  is  only  in  a  proper 

proceeding  instituted  by  a  member  of  an  insolvent  copartner- 
ship or  by  a  creditor  thereof  that  the  assets  of  such  copartner- 
ship are  first  applied  by  a  court  of  equity  to  the  payment  of  co- 
partnership debts. 

9.  :  :  .     And  such  application  is  not  thus  made 

because  the  copartnership  assets  are  trust  funds  for  the  pay- 
ment of  firm  creditors,  nor  because  creditors  of  an  insolvent  co- 
partnership are  by  law  given  a  lien  on  such  assets  to  secure  the 
payment  of  their  debts ;  but  such  application  is  based  upon  the 
equitable  doctrine  that  that  fund,  on  the  faith  of  the  existence 
of  which  a  credit  was  given,  should  be  first  applied  to  the  liqui- 
dation of  such  credit. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Irvine,  J. 

The  facts  are  stated  by  the  commissioner. 

Albert  S.  Ritchie^  for  appellants: 

If  the  debt  for  which  the  note  was  given  was  a  partner- 
siiip  debt,  then  tliere  is  no  equity  in  the  claim  that  the  ex- 
ecution was  not  a  lien  upon  the  partnership  property,  be- 
cause it  would  only  be  levying  upon  property  belonging  to 
the  partnership  for  a  firm  debt,  and  this  could  be  done 
whether  the  execution  ran  against  them  individually  or  as 
a  partnership.  {Martin  v.  Davis^  21  la.,  335.) 

Even  if  the  note  was  the  individual  debt  of  the  part- 
ners, the  execution,  levied  as  it  was,  became  a  lien  upon  the 
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partnership  property.  (Saunders  v.  Beilly,  105  N.  Y.  Ct* 
App.,  12;  Hansom  v.  Van  Deventer,  41  Barb.  [N.  Y.],  307; 
Wilson  V.  Robertson^  21  N.  Y.,  587;  Kirby  v.  Schoon-- 
maker,  3  Barb.  Ch.  [N.  Y.],  46;  Case  t?.  Beauregard,  9& 
U.  S.,  119;  Fitzpatrick  v.  Flannagan,  106  U.  S.,  648; 
National  Bank  of  the  Metropolis  v.  Sprague^  20  N.  J.  Eq.^ 
30.) 

Kennedy  &  Learned^  contra: 

Where  a  partnership  is  insolvent^  the  creditors  of  the 
firm  have  the  primary  claim  on  the  partnership  property^ 
and  the  partnership  debts  are  to  be  paid  before  any  portion 
of  such  funds  can  be  applied  to  other  purposes.  {Banks  v» 
Steele,  27  Neb.,  138;  Rothell  v.  Grimes,  22  Neb.,  526; 
Caldwell  u.  Bloomington  Mfg.  Co.y  17  Neb.,  489.) 

Ragan,  C. 

James  Richards  and  Gilbert  I.  Leveille  constitute<l  a 
copartnership  under  the  firm  name  of  Richards  &  Co., 
domiciled  in  Douglas  county,  Nebraska,  and  engaged  in 
the  business  of  contracting  and  building.  On  the  12th 
of  June,  1891,  in  the  county  court  of  said  Douglas  county^ 
Grommes  &  Ullrich,  a  copartnership  domiciled  in  Chicago^ 
Illinois,  and  dealing  in  liquors  and  cigars,  recoveretl  a 
judgment  against  said  James  Richards  and  Gilbert  I.  Le- 
veille for  the  sum  of  $338.70,  on  a  promissory  note  there- 
tofore executed  by  said  James  Richards  and  Gilbert  L 
Leveille  to  the  said  Grommes  &  Ullrich.  On  the  8th  of 
July,  1891,  an  execution  was  issued  on  this  judgment  and 
delivered  to  a  constable,  who  seized  certain  of  the  copart- 
nership property  of  Richards  &  Co.  thereunder.  On  the 
9th  of  July,  1891,  said  James  Richards  brought  a  suit  in 
equity  in  the  district  court  of  Douglas  county  against  hi» 
copartner  Leveille.  In  his  petition  Richards  alleged  the 
existence  of  the  copartnership  between  himself  and  Leveille^ 
the   insolvency  of  said  copartnership,  and  that  the  judg- 
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ment  of  Grommes  &  Ullrich  was  not  a  debt  of  the  copart- 
nership of  Richanls  &  Ck>.,  but  was  based  on  the  indi*  I 
vidaal  debt  of  his  copartner^  Leveille,  to  Grommes  &  Ull- 
rich for  liquors  and  cigars  purchased  by  Levellle  from 
Grommes  &  Ullrich  for  the  former's  benefit.  Richards 
prayed  for  a  dissolution  of  the  copartnership  and  for  the 
appointment  of*  a  receiver  to  take  charge  of  the  assets  of 
the  firm  of  Richards  &  Co,  A  receiver  was  accordingly 
appointed,  and  said  constable,  in  obedience  to  an  order  of 
the  court,  turned  over  the  property  of  the  copartnership 
of  Richards  &  Co.  which  he  had  seized  on  the  execution 
in  favor  of  Grommes  &  Ullrich  to  said  receiver.  Grommes 
&  Ullrich  and  the  constable,  by  permission  of  the  court, 
then  filed  a  petition  of  intervention  in  the  action  of  Rich- 
ards against  Leveille,  claiming  a  lien  upon  the  property 
levied  upon  by  the  constable  by  virtue  of  such  levy.  The 
district  court  found  and  decreed  that  the  interveners  had  no 
lien  upon  said  property  seized  by  the  constable,  and  ordered 
the  receiver  to  hold  and  apply  the  proceeds  of  the  sale  of 
the  property  in  accordance  with  the  further  order  of  the 
court,  and  from  this  decree  Grommes  &  Ullrich  and  Ding- 
man,  the  constable,  have  appealed. 

The  only  issue  of  fact  presented  to  the  district  court  was 
whether  the  judgment  of  Grommes  &  Ullrich  against 
James  Richards  and  Gilbert  I.  Leveilie  was  founded  on  a 
dobt  of  the  copartnership  of  Richards  &  Co.,  or  the  debt 
of  the  individual  members  of  such  copartnership;  and 
from  the  order  made  by  the  district  court  it  must  have 
found  on  this  issue  that  the  judgment  was  not  based  upon 
the  debt  of  the  copartnership;  and  the  evidence  justifies 
this  finding.  Here  then  we  have  an  insolvent  copartner-/ 
ship,  the  assets  of  which  have  been  seized  on  execution 
for  the  satisfaction  of  the  individual  debt  of  the  mem-  / 
bers,  or  one  of  them,  of  the  firm,  and  one  of  the  members 
of  such  copartnership  appealing  to  a  court  of  equity  for  a 
decree  directing  that  the  firm  debts  should  be  paid  out  of 
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the  assets  of  such  copartnership  before  such  assets  should 
be  used  to  discharge  individual  debts  of -the  members  of 
such  firm.  The  rule  is  that  where  a  copartnership  is  in- 
solvent a  court  of  equity,  when  its  powers  are  invoked  to 
^hat  end  in  a  proper  proceeding,  either  by  a  member  of 
such  copartnership  or  by  a  copartnership  creditor,  will  ap- 
ply the  assets  of  the  copartnership  to  the  -payment  of  the 
firm  debts  to  the  exclusion  of  the  debts  of  the  individual 
partners.  {TilPs  Ca^e^  3  Neb.,  261;  Roop  v.  Herron,  15 
Neb.,  73;  Caldwell  v.  Bloomivgion  Mfg.  Co.,  17  Neb.,  489; 
Rothell  V.  Chimes,  22  Neb.,  526 ;  Banks  v.  Steele,  27  Neb., 
138;  Toleiim  v.  McLain,  35  Neb.,  725.)  This  rule  is 
based  on  the  legal  presumption  that  the  creditors  of  a  co- 
partnership have  giv.en  credit  to  the  firm  on  the  faith  of 
the  copartnership  assets  and  business,  while  the  debts  of 
the  individual  members  thereof  were  contracted  on  the  faith 
and  credit  of  the  individual  responsibility  and  property  of 
the  members;  and  when  the  afiairs  of  an  insolvent  copart- 
nership come  to  be  settled  by  a  court  of  equity  it  will  apply 
the  assets  in  accordance  with  such  legal  presumptions. 
Saunders  V.  Reilly,  12  N.  E.  Rep.  [N.  Y.],  170,  relied  upon 
by  counsel  for  appellants,  is  not  opposed  to  this  rule.  In 
that  case  a  sheriff  levied  an  execution  issued  on  a  judgment 
against  the  individual  members  of  an  insolvent  copartner- 
ship upon  the  entire  firm  assets  and  sold  them.  Subse- 
quently a  creditor  of  such  copartnersliip  obtained  a  judg- 
ment against  it  and  put  an  execution  in  the  hands  of  the 
sheriff,  which  he  returned  unsatisfied.  The  copartnership 
judgment  creditor  then  sued  the  sheriff  for  making  a  false 
return,  and  the  court  held  that  the  sheriff  was  not  liable, 
as  the  copartnership  assets  could  be  levied  upon  and  sold 
under  an  execution  against  all  the  members  thereof  for 
their  individual  debts.  In  the  case  at  bar,  if  the  firm  cred- 
itors of  Richards  &  Co.  and  the  members  of  such  firm  had 
remained  inactive  and  permitted  the  constable,  Dingman, 
to  sell  the  copartnership  assets  levied  upon,  such  sale  would 
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Dot  have  been  invalid^  because  the  copartnership  assets  were 
8old  to  satisfy  the  individual  debts  of  the  copartners.  A 
partnership  is  a  distinct  entity^  having  its  own  property, 
debts,  and  credits.  For  the  purposes  for  T^hich  it  was 
creatnl  it  is  a  person,  and  as  such  is  recognized  by  the  law. 
{Roop  V.  Heiroiiy  15  Neb.,  73.)  And  a  copartnership, 
even  though  in  failing  circumstance.**,  has  the  right  to 
pay  a  part  of  its  creditors  in  full  to  the  exclusion  of 
others,  so  long  as  such  payments  are  made  with  an  hon- 
est purpose.  {Dietrich  v,  Hvichinson,  20  Neb.,  52.)  The 
creditors  of  a  copartnership,  merely  because  they  are  cred- 
itors, are  not  given  a  lien  by  law  upon  its  assets  whether 
the  firm  be  solvent  or  insolvent.  If  they  were,  it  would 
be  impossible  for  the  copartnership  to  transact  business, 
as  every  person  who  ])urchased  any  ])art  of  its  property 
would  take  the  property  purchased  sulject  to  such  liens. 
Nor  are  the  assets  of  a  copartnership,  even  though  in- 
solvent, held  in  trust  by  the  members  of  the  copartner- 
ship for  the  payment  of  firm  debts.  A  copartnership 
may  sell,  convey,  incumber,  and  dispose  of  its  property 
in  the  same  manner  that  an  individual  may;  and  {he 
copartnership  assets  may  be  levied  upon  and  sold  for  the 
payment  of  the  debts  of  the  copartnership,  or  for  the  pay- 
ment of  the  debts  of  all  the  individual  members  of  the 
copartnership,  in  the  same  manner  as  can  the  assets  of  an 
individual.  It  is  only  when  in  a  proper  proceeding  insti- 
tuted by  a  member  of  the  insolvent  copartnership  or  by  a 
creditor  thereof  that  a  court  of  equity  interferes  and  applies 
the  oopartner^hip  assets  first  to  the  payment  of  the  copart- 
nership debts;  and  such  application  is  not  thus  made  be- 
cause the  copartnership  assets  are  trust  funds  for  the  pay-' 
ment  of  copartnership  creditors,  nor  because  creditors  of 
an  insolvent  copartnership  are  by  law  given  a  lien  thereon 
to  secure  the  payment  of  their  debts,  but  such  application 
is  based  upon  the  equitable  doctrine  that  that  fund,  on  the 
faith  of  the  existence  of  which  a  credit  was  given,  should 
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be  applied  in  equity  to  the  liquidation  of  such  credit. 
The  decree  appealed  from  is  in  harmony  with  these  views 
and  it  is  accordingly 

Affirmed. 


Irvine,  C,  not  sitting. 
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CnrcAGo,   Burlington  &  Quincy   Railroad   Com- 
pany V.  Joseph  Bell. 

Filed  February  19,  1895.    No.  5449. 

1.  Corporations:    Railroad  Companies:    Participation  in 

Relief  Department:  Ultra  Vires:  Presumption.  The 
scheme  of  the  Burlington  Relief  Department,  organized  and 
condncted  by  the  Chicago,  Burlington  &  Quincy  Railroad  Com- 
pany and  its  employes,  examined  and  set  out  in  the  opinion,  and 
Jteld,  (1)  as  said  railroad  company  is  a  corporation  and  no  part  of 
its  charter  is  set  out  in  the  pleadings  or  evidence  in  the  record, 
the  court  is  unable  to  determine  whether  the  act  of  the  railroad 
company  in  participating  in  the  organization  and  conduct  of  the 
Relief  Department  is  within  or  without  the  express  or  implied 
powers  conferred  by  its  charter;  (2)  in  the  abseooe  of  all  evi- 
dence on  the  subject,  the  court  cannot  presume  such  act  of  the 
railroad  company  is  ultra  vires. 

2.  ContraotB  with  Relief  Department  of  Railroad  Com- 

pany :  Consideration:  Construction:  Public  Policy: 
Estoppel.  The  contract  signed  by  an  employe  of  said  railroad 
company  on  becoming  a  member  of  said  Relief  Department,  to 
the  effect  that  if  he  should  be  injured  and  receive  moneys  from 
the  relief  fund  of  said  Relief  Department  on  account  thereof, 
that  the  acceptance  of  such  relief  fund  should  operate  as  a  re- 
lease of  such  employe's  claim  against  said  railroad  company  for 
damages  because  of  such  injury,  construed,  and  held^  {1)  that 
such  contract  of  an  employe  did  not  lack  censideration  to  sup- 
port it;  (2)  that  the  promise  made  by  the  employe  to  the  relief 
department  for  the  benefit  of  the  railroad  company  was  available 
to  the  latter  as  a  cause  of  action  or  defense;  (3)  that  such  contract 
was  not  contrary  to  public  policy;  (4)  that  the  effect  of  such  con- 
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trftci  was  not  to  enable  the  railroad  company  to  exonerate  itaelf 
by  contract  from  liability  for  the  negligence  of  itself  orseryants; 
(5)  that  the  employe  did  not  waive  his  right  of  action  against 
the  railroad  company,  in  case  be  ehonld  be  injured  by  its  negli- 
gence, by  the  execntion  of  the  contract;  (6)  that  it  is  not  the 
execution  of  the  contract  that  estops  the  injured  employe,  bat 
his  acceptance  of  moneys  from  the  Relief  Department  on  ac- 
count of  his  injury  after  his  caase  of  action  against  the  railroad 
on  account  thereof  arises. 

3.  Release  and  Discharge :  Acceptance  of  Money  fbom  Ue- 
LiEF  Department:  Right  of  Employe  to  Recover  fob 
Negligence  of  Railroad  Company.  An  employe  of  said 
railroad  company  and  a  member  of  said  Relief  Department  was 
injured  through  the  negligence  of  the  railroad  company.  After 
his  injury  there  was  paid  to  him  from  the  funds  of  the  Relief 
Department  $60  on  account  of  sush  injury.  The  employe  ac- 
cepted this  money  and  then  sued  the  railroad  company  for  dam- 
ages for  negligently  inj  uring  him.  There  was  no  showing  that 
such  employe  was  induced  to  become  a  member  of  said  Relief 
Department,  or  execute  said  contract  of  release,  or  accept  the 
money  paid  to  him  by  said  Relief  Department,  through  fraud  or 
mistake.     Held,  That  the  employe  could  not  recover. 

Error  from  the  district  coart  of  Lancaster  county. 
Tried  below  before  Tibbets,  J. 

T.  M.  Marqueit  and  J.  W.  Deweese,  for  plaintiff  in  error, 
cited:  Oraft  v.  Baltimore  &  0.  JR.  Co.,  8  Atl.  Rep.  [Pa.], 
206;  SpUzev.  Baltimore  &  0.  R.  Co.,  23  Atl.  Rep.  [Md.], 
308;  Owens  v.  Baltimore  &  0.  R.  Co.,  35  Fed.  Rep.,  718; 
State  V.  Baltimore  &  0.  R.  Co.,  36  Fed.  Rep.,  655;  Fid- 
ler  V.  Baltimore  &  Ohio  Employed  Relief  Aaaociatioriy  67 
Md.,  433;  Kinney  v.  Baltimore  &  Ohio  Employes'  Relief 
Association,  63  Am.  &  Eng.  R.  Cas.  [W.  Va.],  34;  John- 
son V.  Philadelphia  &  R,  R.  Co,,  29  Atl.  Rep.  [Pa.],  854; 
Ringle  v.  Pennsylvania  R.  Co.,  30  Atl.  Rep.  [Pa.],  492. 

Sawyer  &  Snett,  contra,  cited :  MUler  v.  Chicago,  B.  &  Q. 
R.  Co.,  65  Fed.  Rep.,  305. 

Capps  &  Stevens,  also  for  defendant  in  error,  cited :  Atchi- 
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soTij  T.  &  8.  F.  R.  Cb.  V.  Lawler,  40  Neb.,  356 ;  Reynolds 
V.  Nichols,  1 2  la.,  398 ;  Ray  v.  Mackin,  100  111.,  246 ;  Lake 
Shore  &  M.  8.  R.  Co.  v.  Spanglei\  44  O.  St.,  47 1 ;  WesUm 
&  A.  R.  Co.  V.  Bishopf  60  Ga.,  465 ;  Cook  v.  Western  &  A. 
R.  Co.,  72  Ga.,  48;  Pickering  v.  I/fraeombe  R,  Co.^  L.  R., 
3  C.  P.  [Eng.],  250;  United  States  v.  Bradley,  10  Pet.  [U. 
S.],  343 ;  Bynds  v.  Hays,  25  Ind.,  31 ;  State  v.  Findley,  10 
O.,  51 ;  Roesner  v.  Hernianny  10  Biss.  [U.  S.],  486;  Kansas 
P.  R.  Co.  r.  Peavey,  29  Kan.,  169;  ONeil  v.  Lake  Superior 
Irtm  Co.y  63  Mich.,  690;  Russell  v.  Richmond  &  D.  R.  Co,, 
47  Fed.  Rep.,  204;  Omaha  Street  R,  Co,  v.  Loehneisen,  40 
Neb.,  37. 

Ragan,  C. 

Joseph  Bell  sued  the  Chicago,  Burlington  &  Qnincj 
Railroad  Company  (hereinafter  called  the  "Railroad  Com- 
pany") in  the  district  court  of  Lancaster  county  for  dam- 
ages. As  a  cause  of  action  he  alleged  that  on  the  13th  of 
December,  1890,  he  was  a  switchman  in  the  employ  of  the 
Railroad  Company  at  New  Castle,  in  the  state  of  Wyoming; 
that  as  such  switchman  it  was  his  duty  to  couple  freight 
and  passenger  cars  with  the  locomotive  engines  of  the 
Railroad  Company,  and  in  order  to  do  so  to  step  inside  the 
rails  and  between  the  engine  and  the  car  to  which  it  was  to 
be  coupled;  that  it  had  been  the  custom  and  it  was  the  duty 
of  the  Railroad  Company  to  furnish  for  switching  purposes 
a  switching  engiue  so  constructed  as  to  enable  a  switchman 
to  safely  pass  between  such  engine  and  the  car  to  which  it 
was  to  be  attached;  that  on  the  date  aforesaid  the  switch 
engine  of  the  Railroad  Company  at  New  Castle  was  dis- 
abled ;  that  there  was  in  the  yard  at  New  Castle  at  that 
time  belonging  to  the  Railroad  Company  an  ordinary  road 
engine  used  between  the  towns  of  New  Castle  and  Cambria 
for  the  purpose  of  hauling  heavy  freight  trains  over  the 
grades  between  said  towns;  that  said  road  engine  had  at- 
tached to  the  rear  end  of  its  tender  two  large  sand  boxes 
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which  extended  out  to  the  rear  of  the  tender  a  distance  of 
some  twelve  or  eighteen  inches;  that  by  reason  of  said  sand 
boxes  being  attached  thereto  said  road  engine  was  wliolly 
unsafe  for  switching  purposes  and  especially  for  switching 
of  passenger  coaches,  all  of  which  was  unknown  to  £eli; 
that  on  said  date  the  yard-master  of  the  Railroad  Company, 
whose  orders  Bell  was  obliged  to  obey,  directed  him,  Bell, 
to  couple  a  passenger  coach  on  said  road  engine;  that  to 
obey  said  order  it  was  necessary  for  Bell  to  go  inside  the 
rails  between  said  coach  and  said  road  engine;  that  Bell, 
without  any  negligence  on  his  part,  went  between  said  coach 
and  road  engine  for  the  purpose  of  coupling  the  two  to- 
gether, and  while  in  the  act  of  making  such  coupling  the 
coach  and  road  engine  were  pushed  together  and  he  was 
crushed  between  the  coach  and  one  of  the  sand  boxes  at- 
tached to  said  engine,  and  injured. 

Among  other  defenses  the  Railroad  Company  pleaded: 
*' Further  answering  the  said  petition,  the  defendant  says 
that  prior  to  the  time  of  this  accident,  the  defendant  and 
its  employes  organized  an  association  for  the  relief  of  em- 
ployes of  said  company  injured  while  in  the  service  of  the 
said  defendant,  known  as  the  Burlington  Voluntary  Relief 
Department ;  that  said  association  thus  formed  was  a  de- 
partment for  the  protection  and  relief  of  employes  injured 
in  the  service  of  the  said  company,  providing  for  the  pay- 
ment of  certain  sums  of  money  for  injuries  received  in  the 
service  of  said  company,  and  for  maintenance  and  support 
under  certain  specifications  and  terms  and  conditions,  as 
provided  for  in  the  organization  and  rules  of  the  said 
Burlington  Voluntary  Relief  Department;  that  at  and 
prior  to  the  time  of  said  injury  the  plaintiff  was  a  member 
of  said  association,  and  when  injured,  and  subsequent 
thereto  on  account  of  being  such  member,  the  said  plaintiff 
received  and  accepted  the  benefits  due  to  him  by  reason  of 
his  membership  in  said  Relief  Department,  and  the  de- 
fendant company  paid  to  the  plaintiff  the  amount  of  the 
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benefits  due  to  him  by  reason  of  his  membership  in  said 
Relief  Department  on  account  of  said  injury,  and  the 
plaintiff  received  and  receipted  for  the  said  amounts  of 
money  thus  paid  to  the  plaintiff  as  benefits  accruing  to  him 
by  reason  of  said  injury  on  account  of  his  membership  in 
said  association,  and  in  consideration  therefor  duly  released 
the  defendant  from  any  and  all  liability  on  account  of  the 
said  accident,  other  than  the  benefits  accruing  to  him  by 
reason  of  his  membership  in  said  Burlington  Voluntary 
Relief  Department.  The  defendant  furthermore  alleges 
that  it  is  discharged  and  released  from  any  and  all  liability 
that  might  exist  in  favor  of  the  plaintiff  on  account  of  the 
said  injury,  and  the  plaintiff  is  barred  and  estopped  from 
claiming  any  damages  from  this  defendant  by  reason  of  his 
membership  in  the  said  Relief  Department  and  the  accept- 
ance l>y  him  of  the  benefits  thereof  paid  as  hereinbefore 
stated." 

Bell  replied  to  this  defense  as  follows:  ''And  plaintiff 
further  replying  admits  that  prior  to  the  time  of  the  accident 
complained  of  there  had  been  created  an  organization 
known  as  the  Burlington  Voluntary  Relief  Department, 
and  that  he  had  become  a  member  of  said  organization  by 
paying  the  usual  initiation  fee,  and  ever  thereafter  main- 
tained his  membership  therein  by  paying  all  regular  dues 
and  charges  imposed  upon  him  by  said  association,  and  that 
by  reason  of  his  membership  and  continued  good  standing 
in  said  association  he  did  by  the  terms  thereof  become  and 
was,  upon  the  happening  of  the  injury  complained  of,  en- 
titled to  certain  benefits,  amounting  to  the  sum  of  $60, 
which  he  received  at  the  hands  of  said  association,  but 
plaintiff  says  that  said  benefits  so  received  were  not,  nor 
was  it  ever  intended  or  contemplated  that  they  should  be, 
in  settlement  or  compensation  of  the  injuries  most  wrong- 
fully and  negligently  inflicted  upon  him  by  defendant. 
And  further  replying  plaintiff  expressly  denies  that  said 
dues  were  paid  him  as  a  contribution  for  his  releasing  de* 
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fendant  from  its  liability  for  its  wrongs  and  injuries  to 
faim,  or  that  he  ever  in  any  way  executed  to  defendant  a 
release  for  the  injury  complained  of.'^ 

Bell  had  a  verdict  and  judgment  and  the  Railroad  Com- 
pany brings  the  case  here  on  error. 

It  appears  from  the  evidence  in  the  record  that  tlie  Bur- 
lington Voluntary  Relief  Department,  mentioned  in  the 
answer  of  the  Railroad  Company  quoted  above,  and  here- 
inafter called  the  '^  Relief  Department,"  is  a  department 
of  the  Railroad  Company's  service.  The  object  in  estab- 
lishing the  Relief  Department  is  declared  to  be  ''the  es- 
tablishment and  management  of  a  fund  to  be  known  as 
the  relief  fund,  for  the  payment  of  definite  amounts  to 
employes  contributing  thereto  who  are  to  be  known  as 
members  of  the  relief  fund,  when  under  the  regulations 
they  are  entitled  to  such  payment  by  reason  of  accident  or 
sickness,  or  in  the  event  of  their  death,  to  the  relatives  or 
other  beneficiaries  designated  by  them."  The  relief  fund 
oonsists  of  voluntary  contributions  from  employes  of  the 
Railroad  Company,  income  derived  from  investments,  and 
interest  paid  and  appropriations  made  by  the  Railroad 
Company.  The  Railroad  Company  has  general  charge  of 
the  Relief  Department,  guaranties  the  fulfillment  of  its  obli- 
gations, takes  charge  of  all  moneys  belonging  to  the  relief 
fond,  makes  itself  responsible  for  the  safe  keeping  of  such 
moneys,  and  pays  to  the  Relief  Department  interest  at  the 
rate  of  four  per  cent  per  annum  on  monthly  balances  in  its 
hands,  supplies  the  necessary  facilities  for  conducting  the 
business  of  the  Relief  Department,  and  pays  all  the  operat- 
ing expenses  thereof.  There  is  also  an  advisory  committee, 
which  has  general  supervision  of  the  operations  of  the  Relief 
Department.  This  committee  is  composed  of  five  members 
of  the  board  of  directors  of  the  Railroad  Company,  and  the 
contributing  employes  on  each  division  of  the  Railroad  Com- 
pany furnish  one  member  of  the  committee,  and  the  general 
manager  of  the  Railroad  Company  is  ex-ojioio  a  member 
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and  chairman  of  such  committee.     The  moneys  received 
for  the  relief  fund  are  held  by  the  company  in  trust  for  the 
Relief  Department,  and  any  money  not  required  for  imme- 
diate use  is  invested  under  direction  of  the  advisory  commit- 
tee.    All  employes  of  the  Railroad  Company  who  are  con- 
tributors to  the  relief  fund  are  designated  as  members  of 
the  relief  fund.     No  employe  of  the  Railroad  Company  is 
required  to  become  a  member  of  the  Relief  Department. 
All  employes  of  the  Railroad  Company  who  volunteer  to 
and  do  become  members  of  the  Relief  Department  are  di- 
vided intp  classes  according  to  the  monthly  wages  received. 
Those  receiving  the  highest  wages  per  month  make  the 
highest   contribution    to  the   Relief  Department.     Each 
member   contributes  monthly  a   specified  sum   according 
to   the  wages   received.     All   employes  of  the   Railroad 
Company  who  pass  a  satisfactory  medical  examination  and 
are  possessed  of  good  moral   characters  are  eligible  for 
membership  in  the  Relief  Department.     If  a  contributing 
member  is  under  disability,  that  is,  if  he  is  unable  to  work^ 
whether  such  disability  arises  from  an  injury  received  while 
at  work  or  arises  from  sickness,  he  is  entitled  to  be  paid 
from  the  relief  fund  a  certain  sum  per  day.     Tiiis  amount 
varies  according  to  the  wages  which  the  employe  is  receiv- 
ing at  the  time  his  disability  occurs.     And  in  case  of  the 
death  of  the  employe  the  beneficiary  designated  by  him  i» 
entitled  to  be  paid  a  specified  sum  according  to  the  class  of 
employes  to  which  the  deceased  belonged.     The  employes 
of  the  Railroad  Company,  in  order  to  become  members  of 
the  Relief  Department,  make  an  application  to  it  in  writing,, 
and  in  this  application  among  other  things  they  agree:  ''I 
also  agree  that  in  consideration  of  the  amounts  paid  and 
to  be  paid  by  said  [Railroad]  Company  for  the  maintenance 
of  the  Relief  Department,  the  acceptance  of  benefits  from 
said  relief  fund  for  injury  or  death,  shall  operate  as  a  re- 
lease and  satisfaction  of  all  claims  for  damages  against  said 
company  arising  from  such  injury  or  death  which  could  be 
made  by  me  or  my  legal  representatives." 
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The  evidence  shows  that  this  Relief  Department  was  or- 
ganized on  the  Ist  day  of  Jnne,  1889,  and  from  that  day 
to  the  Slst  of  December,  1891,  the  employes  of  the  Bail- 
road  Company  had  paid  into  the  Relief  Department  or  re- 
lief fund  $359,639.96 ;  that  the  Railroad  Company  in  the 
time  aforesaid  had  paid  to  the  relief  fund,  interest  on  the 
monthly  balances  of  its  money,  $1,040.34;  that  there  had 
been  paid  during  said  time  to  members  of  the  Relief  De- 
partment on  account  of  sickness  and  death  from  sicknesa 
$187,885.60;  during  said  time  there  had  been  paid  to- 
merobers  of  the  Relief  Department  on  account  of  accidents^ 
and  deaths  from  accidents  $193,070.35;  that  the  Railroad 
Company  during  said  time  had  paid  the  entire  expenses  of 
of  the  Relief  Department;  that  no  part  of  the  relief  fund 
moneys  paid  in  by  the  employes  had  been  used  for  defray- 
ing the  expenses  of  the  Relief  Department;  that  from  the 
organization  of  the  Relief  Department  to  December  31^ 
1891,  the  Railroad  Company  had  paid  out  of  its  treasury 
for  expenses  of  the  Relief  Department,  for  interest  oa 
monthly  balances,  and  to  make  up  deficiencies  under  its 
guaranty,  $114,012.08.  The  undisputed  evidence  in  the 
record  is  that  Bell  was  an  employe  of  the  Railroad  Com- 
pany; that  on  the  27th  day  of  October,  1890,  he  applied 
to  the  Relief  Department  for  membership  therein,  such 
membership  to  take  effect  on  the  18th  of  said  month;  that 
his  application  was  approved  and  he  became  a  member  of 
the  Relief  Department  on  November  10,  1890;  that  he 
was  a  member  in  good  standing  in  said  Relief  Department 
at  the  time  he  was  injured ;  that  he  was  paid  during  the 
time  he  was  disabled  by  said  injury- the  following  sums: 

December  15  to  31,  1890, 17  days $17  Oa 

January  1  to  31,  1891,  31  days 31  00 

February  1  toll,  1891,11  days 11  Oa 

Or  a  total  of. $59  OO 

That  these  paymenls  were  made  to  Bell  and  received  by 
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him  iu  accordance  with  the  rules  and  regulations  of  the 
Relief  Department,  of  which  he  was  a  member,  and  were 
paid  to  him  on  account  of  the  injury  for  which  he  brings 
this  action.  Bell  does  not  deny  that  he  voluntarily  be- 
came a  member  of  the  Relief  Department;  that  he  signed 
the  application  containing  the  agreement  on  his  part  that 
in  case  he  was  injured  while  in  the  employ  of  the  company 
and  accepted  benefits  from  the  relief  fund  on  account 
thereof,  that  the  acceptance  of  such  benefits  should  be  in 
settlement  and  discharge  of  the  Railroad  Company's  lia- 
bility to  him  for  such  injury;  nor  does  he  deny  that  during 
the  time  he  was  disabled  from  the  injury  sued  for  there,  was 
paid  to  him  from  the  relief  fund  of  the  Relief  Department 
on  account  of  such  injury  the  sums  of  money  above  stated, 
and  that  he  accepted  said  money.  It  is  not  argued  here, 
nor  attempted  to  be  shown  either  by  pleading  or  evidence, 
that  Bell  did  not  voluntarily  become  a  member  of  the  Re- 
lief Department;  nor  that  he  did  not  execute  the  contract 
in  question  with  full  knowledge  of  its  terms  and  effects. 
Nor  is  it  claimed  that  he  was  induced  to  become  a  member 
of  the  Relief  Department  or  to  accept  benefits  paid  him 
during  his  disability  by  any  fraud,  coercion,  or  mistake. 

Counsel,  for  the  purpose  of  overthrowing  (his  defense, 
argue:  (1)  That  Bell's  agreement,  that  his  acceptance  of 
the  benefits  from  the  relief  fund  on  account  of  his  injury 
should  operate  as  a  release  of  his  claim  for  damages  against 
the  Railroad  Company  for  such  injury,  is  without  consid- 
eration ;  (2)  that  the  act  of  the  Railroad  Company  in  par- 
ticipating in  the  organization  of  the  Relief  Department 
and  conducting  it  is  ultra  vires;  (3)  that  to  enforce  Bell's 
contract  or  release  would  be  contrary  to  public  policy. 

If  the  contract  of  Bell  is  without  consideration  it  must 
be  because  he  received  no  consideration  for  the  contract,  or 
that  the  Railroad  Company  parted  with  no  consideration  by 
reason  thereof.  By  reason  of  Bell's  membership  in  the 
Relief  Department,  if  he  was  disabled  by  sickness  he  be- 
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came  entitled  to  certain  sums  of  money  out  of  the  relief 
fund;  if  he  was  injured  and  thus  disabled  he  became  en- 
titled to  certain  sums  of  money  out  of  the  relief  fund;  and 
if  he  died  from  any  cause  while  in  the  service  of  the  com- 
pany and  a  member  of  the  Relief  Department,  it  became 
liable  to  a  beneficiary  designated  by  him  for  a  specific  sum 
of  money.  Here,  then,  was  a  consideration  moving  to 
Bell  for  the  contract  and  promises  he  made  and  the  contri- 
butions made  by  him  to  the  Relief  Department.  The  Rail- 
road Company's  guaranty  of  the  obligations  of  the  Relief 
Department  and  its  assumption  of  the  expenses  of  con- 
ducting the  Relief  Department  conistitute  a  consideration 
moving  from  it  sufficient  to  support  the  promises  of  Bell 
and  every  oiher  member  of  the  Relief  Department.  (-Hb- 
man  v.  Steele,  18  Neb.,  652;  Pryor  r.  Huntery  31  Neb., 
678.)  If  Bell  had  not  been  a  member  of  the  Relief  De- 
partment, and  after  he  had  received  the  injury  sued  for 
herein  had  accepted  from  the  Railroad  Company  the 
amount  of  money  which  he  received  from  the  Relief  De- 
partment, or  other  sum  of  money,  by  virtue  of  his  promise 
that  the  payment  and  acceptance  of  such  money  should  be 
in  settlement  and  discharge  of  his  claims  against  the  Rail- 
road Company  for  damages  for  his  injury,  can  it  be  doubted 
that  the  payment  to  and  acceptance  by  Bell  of  such  money, 
in  the  absence  of  fraud  or  mistake,  would  bar  this  action? 
The  fact  that  Bell  contracted  and  promised  the  Relief  De- 
partment that  if  it  paid  him  the  money  it  did  from  its 
relief  fund  and  he  accepted  such  payments  that  then  such 
payment  and  acceptance  should  be  in  settlement  and  dis- 
charge of  the  Railroad  Company's  liability  for  the  injury, 
does  not  change  the  principle.  ''Where  one  makes  a^ 
promise  to  another  for  the  benefit  of  a  third  person,  such 
third  person  can  maintain  an  action  upon  the  promise, 
though  the  consideration  does  not  move  directly  from  him.'' 
(Shamp  V.  Meyer  20  Neb.,  223.) 

The  ultra  vires  argument. — For  an  act  of  a  corporation 
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to  be  ultra  vires  such  act  must  be  beyond  the  express 
and  implied  powers  given  such  corporation  by  its  charter. 
The  Railroad  Company  is  a  corporation.  Bell  in  his 
replication  to  the  defense  under  consideration  has  not  set 
out  the  Railroad  Company's  charter,  nor  any  part  of  it ; 
Dor  is  there  any  evidence  in  the  record  on  the  subject.  We 
are  therefore  unable  to  say  whether  the  act  of  the  Railroad 
Company  in  participating  in  the  organization  and  conduct 
of  thiij  Relief  Department  is  within  or  without  its  express 
and  implied  powers  as  fixed  by  its  charter.  We  certainly 
cannot  presume,  in  the  absence  of  all  pleading  and  evi- 
dence, that  the  part  taken  by  this  Railroad  Company  in 
the  organization  and  conduct  of  the  Relief  Department — 
confessedly  organized  from  amongst  its  own  employes  and 
for  their  benefit — is  a  power  neither  granted  nor  permitted 
by  its  charter. 

Should  this  release  of  Bell's  be  held  void  as  against  pub- 
lic policy?  A  contract  or  release  similar  to  the  one  under 
consideration  was  considered  and  held  not  to  be  void  as 
against  public  policy  in  Johnson  v.  Philadelphia  &  R,  R, 
Co.,  29  Atl.  Rep.  [Pa.],  854.  {Owens  v.  Baltimore  &  0.  R. 
Co.,  35  Fed.  Rep.,  715;  State  v.  Baltimore  &  O.  R.  Co.,  36 
Fed.  Rep.,  655.)  The  argument  at  the  bar  is  that  the  ef- 
fect of  Bell's  release  is  to  enable  the  Railroad  Company  by 
contract  to  exonerate  itself  from  liability  for  the  negligence 
of  itself  and  servants.  Tin's  is  not  a  fair  construction  of 
the  contract.  Nothing  in  the  rules  and  regulations  of  the 
Relief  Department,  nor  in  BelFs  contract  or  release,  re- 
leased or  attempted  to  release  the  Railroad  Company  from 
liability  to  Bell  for  negligently  injuring  him  because  he 
was  a  member  of  the  Relief  Department,  contributed  thereto, 
and  such  Relief  Department  had  funds  which  Bell  was  en- 
titled to  have  paid  to  him  on  account  of  his  membership 
and  injury.  If  the  rules  and  regulations  of  the  Relief  De- 
partment or  the  terms  of  Bell's  contract  were  such  that  his 
membership  in  the  Relief  Department,  and  its  possession 
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of  funds  of  which  Bell  had  a  right  to  avail  himself,  of 
themselves  released  or  attempted  to  release  the  Railroad 
Company  from  liability  to  Bell  for  injuring  him,  4hen  we 
agree  with  counsel  that  such  rules  and  regulations  and 
contracts  would  be  void  as  against  public  policy.  Again, 
if  the  rules  and  regulations  of  the  Relief  Department  com- 
pelled him  in  case  of  his  injury  by  the  Railroad  Com- 
pany  to  accept  the  benefits  and  funds  of  the  Relief  Depart- 
ment in  release  and  discharge  of  the  Railroad  Company's 
liability  to  him  for  such  injury,  then  such  rules  and  regu- 
lations and  contract  would  be  void  as  against  public 
policy.  But  nothing  in  the  rules  and  regulations  of 
the  Relief  Department,  and  nothing  in  Bell's  contract  or 
release,  obligates  or  compels  him  in  case  he  is  injured  by  the 
Railroad  Company  to  accept  the  funds  of  the  Relief  De- 
partment in  release  and  discharge  of  any  claim  he  may 
have  against  the  Railroad  Company  for  injuring  him,  nor 
makes  the  funds  themselves — though  Bell  is  entitled  to 
them  and  refuses  to  accept  them — a  release  of  the  Railroad 
Company's  liability.  As  was  held  in  Chicago^  B,  it  Q.  R. 
Co.  V.  Wymorey  40  Neb.,  645,  neither  the  employe's  mem- 
bership in  the  Relief  Department  nor  his  execution  of  the 
contract  under  consideration  was  a  waiver  of  the  employe's 
riglit  of  action  against  the  Railroad  Company  for  injuring 
him.  In  that  case  Wymore  was  a  member  of  the  Relief 
Department,  and  was  killed  through  the  negligence  of  the 
Railroad  Company.  After  his  death  his  widow  accepted 
from  the  funds  of  the  Relief 'Department  the  death  benefit 
to  which  she  was  entitled  by  virtue  of  being  Wymore's 
widow  and  his  membership  in  the  Relief  Department.  She 
then  brought  a  suit  as  administratrix  against  the  Railroad 
Company  for  damages  for  negligently  killing  her  husband. 
This  suit  was  brought  under  chapter  21  of  the  Compiled 
Statutes,  1893;  and  we  held  that  the  right  of  action  conferred 
by  the  statute  was  for  the  benefit  of  the  widow  and  next  of 
kin  of  the  deceased  who  had  lost  his  life  through  the  neg- 
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ligenoe  of  the  railroad  company,  and  that  the  acceptance 
by  the  widow  of  the  death  benefit  from  the  funds  of  the 
Relief  -Department  was  a  release  and  discharge  of  her  cause 
of  action  against  the  Railroad  Company  given  by  that 
statute  for  her  own  benefit;  but  that  neither  Wymore^s 
membership  in  the  Relief  Department,  nor  his  contract 
with  it^  nor  the  acceptance  of  the  death  benefit  by  the 
widow,  operated  to  bar  or  release  her  cause  of  action  as 
administratrix  against  the  Railroad  Company  in  favor  of 
Wymore's  children.  We  adhere  to  that  case.  After  Bell 
was  injured  he  had  the  option  to  decline  payment  from  the 
relief  fund  by  reason  of  his  injury,  and  rely  upon  his  cause 
of  action  against  the  Railroad  Company,  and  take  as  com* 
pensation  for  such  injury  what  a  jury  might  award  him. 
The  acts  of  Bell  in  becoming  a  member  of  the  Relief  De- 
partment and  executing  the  contract  under  consideration  did 
not  and  do  not  bar  his  right  of  action  against  the  Railroad 
Company  for  negligently  injuring  him.  In  other  words^ 
by  becoming  a  member  of  the  Relief  Department  and  by 
executing  the  release  in  question  he  did  not  waive  nor  bar 
any  cause  of  action  which  might  thereafter  arise  in  hi» 
favor  against  the  Railroad  Company  by  reason  of  being 
injured  or  killed  through  the  negligence  of  the  Railroad 
Company  or  its  employes.  It  was  his  action  in  accepting 
payments  from  the  relief  fund  after  he  was  injured  and 
after  his  cause  of  action  arose  against  the  Railroad  Com- 
pany that  now  estops  him.  Notwithstanding  his  agree- 
ment and  his  membership  in  the  Relief  Department,  what- 
ever right  of  action  he  had  against  the  Railroad  Company 
for  the  injury  he  received  remained  unaffected  by  such 
membership  and  agreement;  but  after  his  injury,  afler  hi» 
cause  of  action  arose,  he  made  his  choice  between  the  ben- 
efits which  he  could  and  did  receive  from  the  Relief  De- 
partment and  what  he  might  obtain  by  litig/ition,  and,  so 
far  as  this  record  shows,  he  made  such  choice  knowingly^ 
deliberately,  and  without  fraud,  coercion,  or  mistake,  and 
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he  most  be  bound  thereby.  {Leas  v.  Pennsylvania  R.  Co,^ 
37  N.  E.  Eep,  [Ind.],  423,)  The  expression  "contrary  to 
public  policy ''  we  suppose  means  good  public  policy.  This 
phrase  has  no  fixed  legal  significance.  It  varies  and  must 
vary  with  the  changing  conditions  and  laws  of  civilizations 
and  peoples.  But  we  have  been  unable  to  discover  any- 
thing in  the  contract  made  the  subject  of  defense  to  this 
action  unconscionable,  contrary  to  law,  or  subversive  of 
morals  or  good  government.  The  judgment  of  the  district 
court  is  contrary  to  the  law  and  the  evidence  of  the  case  and 
is  reversed  and  the  cause  remanded. 


E£V£BS£D   AND   REMANDED. 


Emma  L.  Van  Etten  v.  Dell  R.  Edwards. 

Filed  Febbuaby  19, 1895.    No.  5867. 

Beview:  Evidence:  Failube  to  Release  Mobtgags.  There 
is  no  qDestioD  of  law  involTed  in  this  case.  The  evidence  ex- 
amined, and  held  to  support  the  finding  of  the  jnry,  and  the 
judgment  is  affirmed. 

Error  from  the  district  court  of  Douglas  county.  Tried 
below  before  Davis,  J. 

David  Van  Elteny  for  plaintiff  in  error. 

Breck  &  McClanahan,  contra. 

Ragan,  C. 

Emma  L.  Van  Etten  sued  Dell  R.  E<]wards  in  the  dis- 
trict court  of  Douglas  county  for  damages  for  the  latter's 
failure  to  release  and  discharge  of  record  three  certain  chat- 
tel mortgages.  Mrs.  Van  Etten  alleged  that  she  had  executed 
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and  delivered  these  mortgages  to  Mrs.  Edwards ;  that  she  had 
fully  performed  all  the  conditions  of  the  mortgages,  and  that 
Mrs.  Edwards  had  refused  and  neglected  for  the  space  of  ten 
days  to  discharge  the  same  of  record  aflber  being  duly  re- 
quested so  to  do.  Mrs.  Edwards  had  a  verdict  and  judg- 
menty  and  Mrs.  Van  Etten  has  prosecuted  to  this  court  a 
petition  in  error. 

The  only  point  made  in  the  motion  for  a  new  trial,  and 
the  only  assignment  of  error  here,  is  that  the  verdict  is 
not  supported  by  sufficient  evidence.  It  would  subserve 
no  useful  purpose  to  quote  this  evidence  or  any  of  it  We 
have  carefully  studied  it,  and  we  cannot  agree  with  counsel 
for  the  plaintiff  in  error  that  the  verdict  rendered  lacks 
evidence  to  support  it.  The  judgment  must  be  and  is  ac- 
cordingly 

Affirmed. 


Irvine,  C,  not  sitting. 


John  Flannagan  v.  Royal  C.  Cleveland. 

Filed  February  19, 1895.    No.  5874. 


44    58'  1.  Appeal  Bonds:  Recitals:  Estoppel.    The  signere  of  an  an- 

-. — ^  dertaking  in  appeal  are  estopped  in  a  suit  upon  such  undertaking 

from  making  the  defense  that  no  appeal  was  in  fact  perfected. 
Qudtner  v,  Kilpatrick^  14  Neb.,  347;  Adama  ».  Thompson^  18  Neb., 
541 ;  Dunterman  v.  Storey,  40  Neb.,  447,  reaffirmed. 

2.  Damages :  Acriox  on  Appeal  Bond:  Failube  to  Perfect 
Appeal.  An  undertaking  in  appeal  provided  that  the  defend- 
ant in  the  judgment  **  would  prosecute  his  appeal  to  effect  and 
without  unnecessary  delay,''  and  that  if  judgment  should  be 
adj  udged  against  him  on  appeal  the  signers  of  the  undertaking 
would  satisfy  such  judgment  and  costs.  No  transcript  of  the 
proceedings  had  in  the  court  where  the  judgment  was  rendered 
was  ever  filed  in  the  appellate  court  and  no  appeal  ever  perfected. 
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Id  a  Bait  by  the  jadgment  creditor  against  the  nigners  of  said 
DndertakiDg,  held,  (1)  that  the  signers  of  the  undertaking  prom- 
ised in  effect  to  make  good  to  the  jadgment  creditor  his  jadg- 
ment if  it  should  remain  unreversed;  (2)  the  failure  to  perfect 
the  appeal  operated  as  an  affirmance  of  the  judgment  rendered; 
(3)  that  the  promise  of  the  signers  of  the  undertaking  had  been 
broken;  (4)  that  the  measure  of  damages  of  the  judgment  cred- 
itor was  the  amount  due  upon  the  judgment 

a  Judgment  Against  Principal  and  Surety:  Entry.  The 
provisions  of  section  511  of  the  Code  of  Civil  Procedure  are  not 
applicable  to  a  jadgment  rendered  against  the  signers  of  an  un- 
dertaking on  appeal . 

4.  Frinoipal  and  Surety:  Appeal  Bonds.    The  liability  of  the 

signers  of  an  appeal  nndertakiog  as  between  them  and  the  judg- 
ment creditor  is  that  of  principal  debtors. 

5.  Action  on  Appeal  Bond:  Defense.    In  a  suit  against  the 

signer  of  an  appeal  undertaking  the  fact  that  the  judgment 
debtor  has  prof  erty  out  of  which  the  jadgment  creditor  could 
satisfy  his  judgment  is  not  a  defense  in  a  sait  at  law. 

6.  :  Execution:  Condition  Precedent.    The  issuing  of  an 

execution  and  its  return  unsatisfied  is  not  a  condition  precedent 
to  the  right  of  a  judgment  creditor  to  maintain  an  action  against 
the  signer  of  an  appeal  undertaking  executed  to  enable  the 
the  jadgment  debtor  to  appeal. 

Error  from  the  district  court  of  Douglas  county.  Tried 
below  before  Davis,  J. 

David  Van  EUerif  for  plaintiff  in  error. 

John  P.  BreeUf  contra. 

Ragax,  C. 

Before  a  justice  of  the  peace  in  Douglas  county  Royal 
C.  Cleveland  obtained  a  judgment  against  C.  D.  May,  H. 
L.  May,  and  J.  W.  Cooper.  Witliiu  ten  days  after  the 
rendition  of  such  judgment,  Charles  E.  Seibert  and  John  F. 
Flannagan  executed  before,  and  had  approved  by,  said  jus- 
tice of  the  peace  an  appeal  undertaking  reciting  the  recov- 
ery of  said  judgment  by  Cleveland  against  May,  and  May 
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and  Cooper^  that  the  latter  intended  to  appeal  the  case  to 
the  district  court,  and  promising  that  thej  would  prosecute 
their  appeal  to  effect,  and  without  unnecessary  delay ;  and 
that  said  May,  and  May  and  Cooper,  if  judgment  should 
be  adjudged  against  them  on  appeal,  would  satisfy  such 
judgment  and  costs. 

No  transcript  of  the  proceedings  had  before  said  justice 
of  the  peace  was  ever  filed  in  the  office  of  the  clerk  of  the 
district  court,  and  no  attempt  seems  to  have  been  made  to 
perfect  an  appeal  from  said  judgment.  After  more  than 
thirty  days  from  the  rendition  of  said  judgment,  Cleveland 
obtained  a  certificate  from  the  clerk  of  the  district  court  of 
Douglas  county,  certifying  that  there  had  been  entered  in 
his  office  no  appeal  of  said  case,  and  thereupon  the  justice 
of  the  peace  issued  an  execution  on  the  judgment  against 
May,  and  May  and  Cooper,  which  was  returned  wholly 
unsatisfied.  Cleveland  then  brought  a  suit  before  a  justice 
of  the  peace  on  said  appeal  undertaking  against  Seibert  and 
Flannagan.  Flannagan  was  duly  served  with  process  in 
that  action,  but  the  officer  returned  that  Seibert  could 
not  be  found  in  Douglas  county.  Cleveland  recovered 
a  judgment  against  Flannagan,  and  the  latter  appealed. 
After  the  appeal  to  the  district  court,  no  service  was  had 
upon  Seibert,  and  he  did  not  appear  either  in  person  or  by 
attorney.  A  trial  was  had  which  resulted  in  a  verdict  and 
judgment  in  favor  of  Cleveland  against  Flannagan,  and  the 
latter  brings  the  case  here  for  review. 

1.  The  first  assignment  of  error  here  is  that  as  the  ap- 
peal from  the  justice  of  the  peace  was  never  perfected, 
the  action  will  not  lie.  Or,  to  state  it  differently,  that  the 
promise  of  Seibert  and  Flannagan  was,  that  they  would  sat- 
isfy whatever  judgment  might  be  recovered  against  May, 
and  May  and  Cooper  in  the  appellate  court,  and  that  as  the 
appeal  was  never  perfected,  and  no  judgment  was  ever  ren- 
dered against  them  in  the  appellate  court,  that  Seibert  and 
Flannagan  have  not  broken  their  promise.     This  precise 
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question  was  before  this  court  in  Adams  r.  ThompsoUf  18 
Keb.y  541,  aud  it  was  there  held,  that  the  signers  of  an 
undertaking  in  appeal  are  estopped  in  a  suit  upon  such  un- 
dertaking from  making  the  defense,  that  the  appeal  was  not 
in  fact  perfected.  (See,  also,  Gudtner  v,  Kilpatrick^  14  Neb., 
347;  Dunterman  v.  Storey,  40  Neb.,  447.)  By  the  under* 
taking  in  suit,  Seibert  and  Flannagan  promised  that  May, 
and  others^,  would  prosecute  their  appeal  to  effect,  and  with- 
out unnecessary  delay.  This  they  have  not  done,  nor  at- 
tempted to  do,  and  the  promise  made  hy  the  signers  of  this 
undertaking  has  been  broken,  and  Cleveland's  measure  of 
damages  is  the  amount  due  upon  the  judgment.  At  the 
date  of  the  rendition  of  the  judgment  by  the  justice  of  the 
peace,  Cleveland  was  entitled  to  an  execution  for  the  satis- 
faction of  such  judgment.  Seibert  and  Flannagan,  by  the 
execution  of  the  appeal  undertaking,  deprived  Cleveland  of 
the  right  to  have  his  judgment  satisfied  by  an  execution 
against  the  property  of  May  and  others.  And  the  effect, 
if  not  the  language,  of  their  promise  was  to  make  good  to 
Cleveland  his  judgment  if  it  should  remain  unreversed. 

2.  At  the  close  of  the  evidence  counsel  for  the  plaintiff 
in  error  moved  the  court  to  dismiss  the  action  at  the  costs 
of  Cleveland  for  failure  to  prosecute  the  action  as  against 
Seibert.  The  overruling  of  this  motion  is  the  second  error 
assigned  here.  One  of  the  defenses  made  by  Flannagan  to 
this  action  in  the  district  court  was  that  at  the  time  Cleve- 
land instituted  this  suit  before  the  justice  of  the  peace,  and 
at  the  time  of  the  trial  in  the  district  court  Seibert,  was  a 
resident  of  Douglas  county,  and  that  Cleveland  had  made 
no  effort  to  obtain  service  upon  him,  or,  in  the  language  of 
the  4th  subdivision  of  section  430  of  the  Code  of  Civil 
Procedure,  that  Cleveland  had  failed  to  prosecute  the  action 
with  diligence  against  Seibert.  If  the  constable  made  a 
false  return  to  the  summons  issued  for  Seibert  and  the 
plaintiff  in  error  has  been  damaged  thereby,  he  has  his 
remedy  against  the  constable  and  the  sureties  on  his  official 


62  NEBRASKA  REPORTS.         [Vol.  44 


Flannagan  y.  Cleveland. 


bond,  but  we  cannot  say  that  the  district  court  erred  in 
overruling  the  motion  under  consideration.  Whether  or 
not  Cleveland  had  failed  or  was  failing  to  prosecute  Seibert 
with  diligence  was  a  question  of  fact  for  the  district  court, 
to  be  determined  as  any  other  question  of  fact  from  the 
evidence  before  it.  There  is  no  evidence  in  the  record  that 
Seibert  was  a  resident  of  Douglas  county  at  the  time  Cleve- 
land instituted  the  suit  on  this  appeal  undertaking  before 
the  justice  of  the  peace,  nor  at  any  time  since  that  date. 

3.  The  third  contention  of  the  plaintiff  in  error  is  that 
the  judgment  rendered  in  this  action  is  contrary  to  law  be- 
cause the  clerk  of  the  district  cuurt,  in  recording  the  judg- 
ment, has  not  certified  that  May  and  others  were  the  prin- 
cipal debtors,  and  Flannagan  and  Seibert  sureties,  in 
accordance  with  the  provisions  of  section  511  of  the  Code 
of  Civil  Procedure.  But  that  section  has  no  application 
to  a  judgment  rendered  against  parties  who  execute  an  ap- 
peal undertaking.  The  liability  of  the  signers  of  an  appeal 
undertaking  as  between  them  and  the  judgment  creditor  is 
that  of  principal  debtors.  (Code  of  Civil  Procedure,  sec. 
1014.) 

4.  Another  contention  is  that  the  judgment  is  wrong  be-^ 
cause  Cleveland  had  not  tried  in  good  faith  to  collect  the 
judgment  against  May  and  others  from  them  or  their  prop- 
erty. Plaintiff  in  error  made  this  one  of  the  defenses  to 
this  action,  and  was  permitted  by  the  district  court  to  in- 
troduce evidence  tending  to  show  that  May  and  others 
owned  some  property  in  Douglas  county.  The  evidence 
offered,  however,  did  not  show  that  May  and  others  had 
any  property  liable  to  execution  at  any  time  after  the  judg- 
ment was  rendered  against  them  in  favor  of  Cleyeland. 
And,  as  already  staled,  Cleveland  had  caused  the  justice  of 
the  peace,  before  whom  his  judgment  was  rendered,  to  issue 
an  execution  against  May  and  others,  and  the  officer  had 
returned  this  execution  unsatisfied.  This  defense  then  of 
the  plaintiff  in  error  entirely  failed.     But  where  a  party 


Vol.  44]         JANUARY  TERM,  1895. 


63 


Hoiurton  ▼.  City  of  Omaha. 


execates  an  appeal  undertaking,  in  a  suit  against  him  on 
such  undertaking,  the  fact  that  the  judgment  debtor  has 
property  out  of  which  the  judgment  creditor  could  satisfy 
his  judgment  is  not  a  defense;  and  the  issuing  of  an  exe- 
cution and  its  return  unsatisfied  is  not  a  condition  preced- 
ent to  the  right  of  the  judgment  creditor  to  maintain  an 
action  against  the  signers  of  an  appeal  undertaking  exe- 
cuted to  enable  the  judgment  debtor  to  appeal  from  such 
judgment  {Anderson  v.  Shan,  1  Col.,  484.) 

There  is  no  error  in  the  record  and  the  judgment  of  the 
district  court  is 

Affirmed. 


Ibvine,  C,  not  sitting. 


Margaret  Houston  v.  City  of  Omaha. 

Filed  Februaby  19,  1895.     No.  5503. 

1.  Assignments  of  Error.    An  auignment  of  error,  **iiTegalar- 

ity  in  the  proceediDgs  of  the  court  and  jury  by  which  plaintiff 
was  prevented  from  having  a  fair  trial/'  specifically  states  no 
act  done  or  omitted  by  either  court  or  jary  which  this  conrt  can 
review. 

2.  .    To  enable  this  conrt  to  review  an  assignment  of  error, 

"miscondnct  of  the  jury,''  the  action  of  the  jury  which  it  is 
claimed  amounted  to  misconduct  must  be  specifically  stated  in 
the  petition  in  error,  and  the  facts  showing  such  misconduct 
sustained  by  affidavits  filed  in  and  brought  to  the  attention  of 
the  district  court  on  the  hearing  of  the  motion  for  a  new  trial. 

3.  .    An  assignment,  ^'errors  of  law  occurring  at  the  trial,'' is 

sufficient  in  a  motion  for  a  new  trial  to  enable  the  district  court 
to  pass  upon  the  question  as  to  whether  it  erred  in  the  admission 
or  rejection  of  evidence;  but  such  an  assignment  in  a  petition 
in  error  presents  nothing  that  can  be  reviewed  by  the  supreme 
ooart 
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4.  Sufficiency  of  Evidence.    The  evidence  examined,  and  held 
to  support  the  verdict  of  the  jury. 

Erhor  from  the  district  court  of  Douglas  county.  Tried 
below  before  Davis,  J. 

Fatocetty  Churchill  &  Sturdevant  and  John  P.  Davis,  for 
plaintiff  in  error. 

E.  J,  Cornish  and  W.  J,  Connelly  contra. 

Ragan,  C. 

Margaret  Houston  sued  the  city  of  Omaha  in  the  district 
court  of  Douglas  county  for  damages  which  she  alleged  she 
sustained  on  the  25th  day  of  April,  1889,  by  falling  through 
a  defective  sidewalk  in  said  city.  The  city  had  a  verdict 
and  judgment  and  she  brings  the  case  here  for  review,  and 
assigns  the  following  errors: 

1.  '^Irregularity  in  the  proceedings  of  the  court  and 
jury,  by  which  plaintiff  was  prevented  from  having  a  fair 
trial.^'  This  is  the  statutory  ground  for  a  new  trial  given 
by  the  first  subdivision  of  section  314  of  the  Code  of 
Civil  Procedure.  An  assignment  like  this  in  the  language 
of  the  statute,  while  sufficient  in  a  motion  for  a  new  trial, 
is  insufficient  in  a  petition  in  error.  If  it  is  claimed  that 
any  act  done  or  omitted  by  the  court  or  jury  was  such  an 
irregularity  as  prevented  a  party  from  having  a  fair  trial, 
the  petition  in  error  should  specifically  state  the  act  or 
omission  complained  of,  otherwise  this  court  cannot  review 
the  alleged  error. 

2.  '^Misconduct  of  the  jury."  This  is  the  ground  for  a 
new  trial  provided  by  the  second  subdivision  of  said  sec- 
tion 314.  But  to  enable  this  court  to  review  as  an  assign- 
ment of  error  the  "misconduct  of  the  jury,"  the  action  of 
the  jury  which  it  is  claimed  amounted  to  misconduct  must 
be  specifically  alleged  in  the  petition  in  error,  and  the  facts 
showing  such  miscouduct  sustained  by  affidavits  filed  in  the 
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district  court  and  brought  to  the  attentioD  of  that  court  on 
the  hearing  of  a  motion  for  a  new  trial.  The  record  be- 
fore us  contains  no  affidavits  directed  to  the  subject  of  the 
misconduct  of  the  jury.  We  cannot  therefore  review  this 
assignment  because  it  is  too  general  and  indefinite ;  and  if 
the  assignment  were  specific  we  would  still  be  unable  to 
review  it  because  not  supported  by  affidavits  as  provided 
by  section  317  of  the  Code  of  Civil  Procedure. 

3.  '^  Accident  and  surprise  against  which  ordinary  prudence 
could  not  have  guarded.^'  What  has  been  said  under  the 
second  assignment  of  error  disposes  of  this  assignment. 

4.  ^'  The  verdict  and  decision  are  not  sustained  by  suffi- 
dent  evidence  and  are  contrary  to  law.''  The  evidence  is 
somewhat  unsatisfactory^  and  the  case  is  one  of  those  which 
appeals  strongly  to  the  sympathies  of  the  court^  but  we  are 
constrained  to  say  that  we  think  that  the  verdict  has  suffi- 
<;ient  competent  evidence  to  support  it. 

5.  ^'  The  plaintifi*  has*  newly  discovered  evidence  material 
for  her  which  she  could  not,  with  reasonable  diligence, 
have  discovered  and  produced  at  the  trial,  the  same  being 
supported  by  affidavit."  We  cannot  review  this  assignment 
because  the  affidavits  filed  in  the  court  below  by  (he  plaint- 
iff in  error,  in  support  of  her  motion  for  a  new  trial  on  the 
grounds  of  newly  discovered  evidence,  are  not  incorporated 
in  the  bill  of  exceptions.  It  has  been  so  many  times  de- 
<;ided  by  this  court  that  affidavits  used  in  support  of  a  mo- 
tion for  a  new  trial,  to  be  available  here,  must  be  incorpo- 
rated in  the  bill  of  exceptions,  that  it  is  unnecessary  to  cite 
the  cases. 

6.  ''  There  were  errors  of  law  occurring  at  the  trial  and 
'excepted  to  by  plaintiff."  This  assignment  is  sufficient  in 
■a  motion  for  a  new  trial  to  enable  the  district  court  to  pass 
upon  the  question  as  to  whether  it  erred  in  the  admission 
or  rejection  of  evidence,  but  under  such  an  assignment  in  a 
petition  in  error  this  court  cannot  review  anything. 

7.  "The  court  erred  in  giving  to  the  jury  on  his  own 
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motion  the  instructions  numbered  1,  2,  S,  4,  4^,  5,  6,  and 
the  other  instructions  given  by  him,  and  the  supplemental 
instructions  given  by  him.''  The  court  did  not  err  in  giv- 
ing all  these  instructions;  and,  where  the  assignment  of 
error  is  that  the  court  erred  in  giviug  all  of  a  number  of 
instructions,  if  any  one  of  the  instructions  is  good,  the  as* 
signment  must  be  overruled. 

The  judgment  of  the  district  court  is 


Affirmed. 


Snyder  &  Dull  v.  David  Critchfield. 

Filed  Fbbbuaby  19,  1895.    No.  5998. 

1.  Judgments  of  Courts  of  Other  States:  Action:  Defense. 

A  jadgment  of  a  conrt  of  a  sister  state,  aathenticated  aa  pre- 
scribed by  act  of  congress,  is  conclusiTe  here  upon  tbe  sabject- 
matter  of  the  sait.  An  action  thereon  can  only  be  defeated  on 
the  ground  that  the  conrt  had  no  jurisdiction  of  the  case,  that 
there  was  ftand  in  procuring- the  judgment,  or  by  defenses  based 
on  matters  arising  after  the  judgment  was  rendered. 

2.  :  Wabbant  of  Attobney.  A  judgment  entered  in  pur- 
suance of  a  warrant  of  attorney,  in  a  state  in  which  such  judg- 
ments are  authorized,  has  the  same  force,  when  sued  on  here,  as- 
a  judgment  on  adversary  proceedings. 

3.  Action  on  Foreign  Judgment :  Defense.    In  an  action  on 

such  judgment,  payment  of  the  debt  before  judgment,  that  the 
foreign  action  was  barred  by  the  statute  of  limitations,  or  any 
other  defense  which  applied  to  the  original  cause  of  action,  can- 
not be  availed  o£  The  judgment  itself  is  conclusive  against 
such  defenses. 

4.  :   Evidence:   Wabbant  of  Attobney:    Appeabance. 

Whether  a  warrant  of  attorney  is  sufficient  under  the  laws  of 
another  state  to  authorize  the  appearance  entered  thereunder,  is 
a  question  to  be  determined  from  the  evidence  as  to  the  laws  of 
that  state. 
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5.  Warrant  of  Attorney:  Eyidencs.  Evidence  in  this  case 
examined,  and  held  to  eetablish  that  the  assignee  of  a  note  con- 
taining a  warrant  of  attorney  may  in  Pennsylvania  aTail  him- 
self of  sach  warrant. 

Error  from  the  district  court  of  Richardson  county* 
Tried  below  before  BusH^  J. 

/.  D.  Gilman  and  (7.  Gillespie,  for  plaintiffs  in  error, 
cited:  2  Black,  Judgments,  sec.  867;  McElmoyle  v.  Coheny 
13  Pet.  [U.  a],  312;  Ckew  v.  Brumagen,  13  Wall.  [U.  8.], 
497;  Keeler  v.  EMan,  22  Neb.,  310;  4  Wait,  Actions  & 
Defenses,  p.  192,  and  authorities  cited ;  Nicholas  v.  Farwell, 
24  Neb.,  180;  JEatim  v.  Hasty,  6  Neb.,  427;  Spies  v.  Whit- 
ney,  30  O.  St.,  69;  Braddee  v.  Brownfidd,  4  Watts  [Pa.], 
474;  Packer  v.  Thompson,  26  Neb.,  688;  Fringle  v. 
Woolworih,  90  N.  Y.,  502;  Specklemeyer  r.  Dailey,  23^ 
Neb.,  101. 

Edwin  Falloon,  contra: 

The  power  of  attorney  contained  in  the  note  to  confess 
judgment  destroyed  its  negotiability.  {Sweeney  v,  Thich* 
stun,  77  Pa.  St.,  131 ;  First  Nat.  Bank  of  Carthage  v. 
Marlow,  71  Mo.,  618;  Overton  v.  Tyler,  3  Pa.  St.,  346; 
Samstag  v.  Conley,  64  Mo.,  476.) 

To  assign  a  judgment  note  renders  invalid  the  power  of 
attorney  contained  in  it.  (0«6om  r.  Hawley,  19  O.,  130.) 

The  note  was  twice  assigned  before  plaintiffs  became  the 
owner  and  the  assignees  had  no  authority  to  confess  judg- 
ment in  favor  of  plaintiffs.  {Spence  v.  Emerine,  15  Am.  St. 
Eep.  [O.],  634.) 

The  judgment  was  invalid  because  the  rule  of  court  re* 
quiring  leave  to  enter  it  was  not  complied  with.  (Cook  r. 
Stoats,  18  Barb.  [N.  Y.],  407;  Ball  v.  State,  2  S.  W.  Rep. 
[Ark.],  462;  Ingram  v.  Bobbins,  33  N.  Y.,  409.) 

The  power  of  attorney  to  confess  judgment  contained  in 
the  note  is  void  for  uncertainty.  (Oar/in  v.  Taylor,  7  Lea 
[Tenn.],  666.) 
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No  greater  eflPect  should  be  giveD  to  the  jiidgmeDt  than 
it  would  have  in  the  state  where  rendered.  {Wood  v.  Wat- 
kinsoTiy  17  Conn.,  500;  Brown  v.  Parker,  28  Wis.,  21.) 

The  action  is  barred  by  the  statute  of  limitations.  {Hower 
V,  Axtltman,  27  Neb.,  251 ;  Minneapolis  Harvester  Works 
t\  Smith,  36  Neb.,  616.) 

Irvine,  C. 

This  was  an  action  by  the  plaintiffs  in  error  against  the 
defendant  in  error  on  a  judgment  alleged  to  have  been  re- 
<:overed  in  Pennsylvania.  The  case  was  tried  to  the  court, 
which  found  for  the  defendant.  The  only  assignment  of 
error  calling  for  notice  is  the  sufficiency  of  the  evidence. 
The  plaintiffs  offered  in  evidence  a  transcript  from  the 
court  of  common  pleas  of  Somerset  county,  Pennsylvania, 
which  discloses  the  entry  of  judgment  by  confession  against 
Critchfield  and  in  favor  of  Austin  Critchfield  to  the  use  of 
Perry  Critchfield,  to  the  use  of  Harrison  Snyder  and 
Kufus  H.  Dull,  partners  trading  as  Snyder  &  Dull.  The 
confession  of  judgment  was  entered  by  attorneys  under 
a  warrant  of  attorney  contained  in  a  promissory  note  as 
follows: 

"$100.00.  April  17th,  1873. 

"Five  months  after  date  I  promise  to  pay  to  the  order  of 
Austin  Critchfield,  one  hundred  dollars,  without  defalca- 
tion, value  received,  and  further  we  do  empower  any  at- 
torney of  any  court  of  record  within  the  United  States  or 
elsewhere,  to  appear  for  me  and  after  one  or  more  declara- 
tions filed  confess  judgment  against  me  as  of  any  term  for 
the  above  sum  with  costs  of  suit,  and  attorney's  commis- 
sion of per  cent  for  collection  and  release  of  all 

errors  and  without  stay  of  execution,  and  inquisition  and 
extension  upon  any  levy  on  real  estate  is  hereby  waived, 
and  condemnation  agreed  to  and  the  exemption  of  personal 
property  from  levy  and  sale  on  any  execution  hereon,  is 
also  hereby  expressly  waived  and  no  benefit  of  exemptions 
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be  claimed  under  and  by  virtue  of  any  exemption  law  now 
in  force  or  which  may  be  hereafter  passed. 

''Witness  my  hand  and  seal. 

"David  Critchfield.     [seal.]" 

There  is  no  doubt  of  the  principle  that  the  judgment  of 
a  court  of  a  sister  state,  authenticateil  as  prescribed  by  the 
act  of  congress,  is  conclusive  here  upon  the  subject-matter 
of  the  suit.  An  action  thereon  can  only  be  defeated  on  the 
ground  that  the  court  rendering  the  judgment  had  no  ju- 
risdiction of  the  case;  that  there  was  fraud  in  procuring 
the  judgment;  or  by  a  defense  based  on  matters  arising 
after  the  judgment  was  entered,  such  as  payment  of  the 
judgment  or  the  statute  of  limitations.  (Eaton  v.  Hasty ,  & 
Neb.,  419 ;  Keeler  v.  EMon,  22  Neb.,  310;  Packer  v.  Thomp- 
son,  25  Neb.,  688.)  A  judgment  entered  on  warrant  of 
attorney  in  a  state  recognizing  such  a  proceeding  is  as  much 
an  act  of  the  court  as  if  formally  pronounced  on  nil  dieit 
or  a  cognovit,  and  until  it  is  reversed  or  set  aside  it  has  all 
the  qualities  and  effects  of  a  judgment  on  verdict.  (Brad^ 
dee  V.  Brownfieldy  4  Watts  [Pa.],  474.)  A  judgment  en- 
tered in  such  a  manner  in  a  state  recognizing  such  instru- 
ments^ when  sued  upon  here,  must  be  treated  as  any  other 
judgment.  {Nicholas  v.  Farwell,  24  Neb.,  180;  Sipes  ». 
iVkitney,  30  O.  St.,  69.) 

The  defendant  contends  that  this  was  not  a  valid  judg- 
ment for  a  number  of  reasons.  The  first  is  that  the  note 
on  which  it  was  entered  is  not  niBgotiable,  and  the  warrant 
of  attorney  contained  therein  not  assignable,  from  which  it 
is  argued  that,  the  record  disclosing  that  the  note  had  been 
assigned  and  that  the  judgment  was  for  the  benefit  of  an- 
other than  the  payee,  th^  warrant  conferred  no  authority 
for  the  entering  of  defendant's  appearance  and  the  confes- 
sion of  judgment.  This  argument  has  the  support  of  the 
supreme  court  of  Ohio.  (Osborn  u,  Hatvley^  19  O.,  130; 
Spence  v.  Emeinne^  46  O.  St.,  433.) 

It  must  be  remembered  that  judgments  on  notes  of  this 
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character  are  not  known  to  the  jurisprudence  of  our  state, 
and  that  the  note  having  been  made  in  Pennsylvania  and 
the  judgment  there  rendered,  the  effect  and  validity  of  the 
contract  must  be  determined  by  the  law  of  Pennsylvania. 
What  that  law  is  was  a  fact  to  be  established  by  evidence 
in  this  case.  The  evidence  upon  the  subject  consists  of  a 
statute,  two  decisions  of  the  supreme  court  of  Pennsyl- 
vania, and  the  depositions  of  two  Pennsylvania  lawyers. 
The  statute  is  as  follows :  ^'  It  shall  be  the  duty  of  the  pro- 
thonotary  of  any  court  of  record,  within  this  common- 
wealth, on  the  application  of  any  person  being  the  original 
holder  (or  assignee  of  such  holder)  of  a  note,  bond,  or  other 
instrument  of  writing  in  which  judgment  is  confessed,  or 
containing  a  warrant  for  any  attorney  at  law,  or  other  per- 
son to  confess  judgment,  to  enter  judgment,  against  the 
person  or  persons  who  executed  the  Fame,  for  the  amount 
which,  from  the  face  of  the  instrument,  may  appear  to  be 
due,  without  the  agency  of  an  attorney,  or  declaration  filed 
with  such  stay  of  execution  as  may  be  therein  mentioned, 
for  the  fee  of  $1,  to  be  paid  by  the  defendant;  particularly 
entering  on  his  docket  the  date  and  tenor  of  the  instrument 
of  writing  on  which  the  judgment  may  be  founded,  which 
shall  have  the  same  force  and  effect,  as  if  a  declaration  had 
been  filed,  and  judgment  confessed  by  an  attorney,  or  judg- 
ment obtained  in  open  court,  and  in  term  time;  and  the  de- 
fendant shall  not  be  compelled  to  pay  any  costs  or  fee  to 
the  plaintiff^s  attorney,  when  judgment  is  entered  on  any 
instrument  of  writing  as  aforesaid."  (1  Purdon,  Digest 
[11th  ed.],  p.  958,  sec.  41.)  The  two  decisions  are  Over^ 
ton  V.  Tyler,  3  Pa.  St.,  346,  and  Sweeney  v,  Thickatun, 
77  Pa.  St.,  131.  What  these  cases  decide  is  that  the 
warrant  of  attorney  in  a  promissory  note  renders  it  non- 
negotiable.  This  fact  is  not,  however,  important.  Whether 
or  not  the  note  was  negotiable  under  the  law  merchant  it 
was  assignable  in  equity,  if  not  in  law,  and  the  right  of  the 
plaintiff  to  recover  upon  it  in  Pennsylvania  would  be  a 
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question  for  the  court  which  rendered  the  judgment  to  de- 
dde,  and  would  not  affect  its  jurisdiction.  In  order  to  reach 
the  question  of  jurisdiction  it  would  be  necessary  that  the 
warrant  of  attorney  should  lose  its  force  by  the  assignment 
of  the  note  as  the  Ohio  court  holds  tliat  it  does.  In  Over^ 
ton  V.  Tyler y  supra^  the  question  was  whether  a  note  contain- 
ing a  warrant  of  attorney  entitled  the  maker  to  days  of 
grace.  The  court  held  that  it  did  not  because  the  note  was 
not  n^otiable  by  the  law  merchant,  and  in  the  opinion 
Chief  Justice  Gibson,  arguendo,  but  manifestly  obiter,  bbj&i 
**A  warrant  to  confess  judgment,  not  being  a  mercantile 
ins»trument,  or  a  l^itimate  part  of  one,  but  a  thing  collat- 
eral, would  not  pass  by  indorsement  or  delivery  to  a  subse- 
quent holder ;  and  a  carious  question  would  be,  whether  it 
would  survive  as  an  accessory  separated  from  its  principal, 
in  the  hands  of  the  payee  for  the  benefit  of  his  transferee. 
I  am  unable  to  see  how  it  could  authorize  him  to  enter  up 
judgment,  for  the  use  of  another,  on  a  note  with  which  he 
had  parted."  The  question  was  not  before  the  court  in 
that  case,  and  the  dictum  of  the  learned  chief  justice  can- 
not, therefore,  be  accepted  as  evidence  of  the  law  of  the 
state  on  this  point.  The  statute  which  we  have  quoted  was 
adopted  long  before  this  decision.  No  reference  is  made  to 
it  in  the  report,  but  an  inspection  shows  that  the  prothono- 
tary  is  required  to  enter  judgment  on  the  application,  either 
of  the  original  holder  or  the  assignee  of  any  such  holder. 
This  statute  would  seem  to  be  conclusive.  Moreover,  the 
two  expert  witnesses  referred  to  both  testify  that  the  judg- 
ment is  in  due  form  of  law,  of  a  character  often  sustained 
by  the  courts  of  Pennsylvania,  and  that  it  is  a  valid  judg- 
ment under  the  laws  of  Pennsylvania.  We  think,  there- 
fore, that  the  evidence  requires  the  court  to  hold  that  the 
warrant  of  attorney  authorized  the.  entry  of  judgment  on 
behalf  of  the  assignee  of  the  note. 

It  is  next  urged  that  the  warrant  of  attorney  is  void  for 
nncertainty.     The  evidence  already  referred  to  would  seem 
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to  show  that  it  was  eufficient  to  meet  the  requirements  of 
the  law  of  Pennsylvania;  and  in  Nicholas  v.  Farwell,  su^ 
pray  it  was  said  by  Cobb,  J.,  that  a  warrant  sio^ilar  in 
i'orm  to  this  was  in  the  usual  form  of  such  instruments  and 
authorized  any  attorney  to  enter  the  appearance  of  the 
signer  of  the  note  and  confess  judgment  for  him;  that  to 
this  end  it  was  not  necessary  that  the  defendant  should  be 
in  court,  nor,  indeed,  that  he  should  have  ever  been  in  the 
state.  The  evidence  shows  that  in  Somerset  county  there 
is  a  rule  of  court  that  in  certain  cases,  of  which  this  ap* 
pears  to  be  one,  leave  of  court  must  be  obtained  by  mo- 
tion for  the  entry  of  judgment,  and  such  motion  must  be 
supported  by  affidavit  that  the  warrant  was  duly  executed^ 
that  the  money  is  unpaid,  and  the  party  living.  It  is 
claimed  that  compliance  with  this  rule  was  not  shown,  the 
affidavit  having  no  venue.  This  does  not,  however,  go  to 
the  jurisdiction  of  the  court  to  render  the  judgment.  If 
judgment  were  entered  without  such  affidavit  it  would  at 
most  be  an  irregularity  in  the  proceedings  and  would  not 
oust  the  court  of  jurisdiction  or  subject  the  judgment  to 
collateral  attack.  (Nicholas  v.  Farwell,  supra;  Rising  v. 
Brainard,  36  111.,  79.) 

It  is  next  claimed  that  the  action  is  barred  by  the  statute 
of  limitations.  The  note  was  made  in  1873,  the  judgment 
was  rendered  in  Pennsylvania  in  1891,  and  this  action  be* 
gun  the  same  year.  The  claim  is,  therefore,  not  that  the 
statute  of  limitations  had  run  against  the  judgment,  but 
that  it  had  run  against  the  original  cause  of  action  before 
suit  was  brought  in  Pennsylvania.  The  evidence  is  that 
the  note  being  under  seal,  action  on  it  was  not  limited  by 
statute  in  Pennsylvania,  but  that  the  lapse  of  twenty  years 
would  raise  the  presumption  of  payment;  therefore  the  ac- 
tion was  not  barred  in  Pennsylvania.  But  it  is  claimed 
that  an  action  upon  the  note  in  this  state  would  have  been 
barred  by  our  law,  and  that,  therefore,  the  Pennsylvania 
Judgment  should  not  be  enforced.     We  cannot  assent  to 
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this  reasoning.  If  the  defendant  was  entitled  to  the  bene- 
fit of  any  limitation  that  was  a  matter  which  must  be 
availed  of  in  the  court  where  the  judgment  was  rendered. 
It  IS  an  issue  affecting  the  original  cause  of  action,  upon 
which  the  judgment  concludes  us.  {Packer  v.  Thompson^ 
25  Neb.,  688.) 

Finally,  the  defendant  claims  that  he  had  made  a  part 
payment  on  the  note  and  had  given  to  the  original  payee, 
in  satisfaction  of  the  remainder,  a  horse.  The  time  of  this 
transaction  is  not  definitely  fixed,  but  it  was  at  least  prior 
to  1879.  This,  then,  was  a  defense  to  the  original  cause  of 
action,  and  the  judgment  is  conclusive  on  this  also  against 
the  defendant.  We  think  the  evidence  showed  that  the 
judgment  was  duly  rendered  by  a  court  having  jurisdiction 
to  do  80^  and  that  no  defense  was  shown. 

Reversed  and  kemakded. 


Wiixis  T.  Richardson,  appellant,  v.  Ira  E.  Doty, 

APPELLEE. 

Filed  February  19,  1885.    No.  5781. 

1.  Fartnership:    Accounting:   Evidence.     The  eyidence  held 

sofScient  to  snstaiii  the  findings  of  the  trial  court. 

2.  Set-OfiT:  Insolvency:  Equity.    The  provisions  of  the  Code  of 

Civil  Prooednre  in  regard  to  set-off  are  not  exclnsiye.  The  in- 
solvency of  a  party  against  whom  the  set-off  is  claimed  is  a  suffi- 
cient ground  for  a  court  of  chancery  to  allow  it  in  cases  not  pro- 
vided for  by  statute.  Thrall  v,  Omaha  Hotel  Co.,  6  Neb.,  295, 
followed. 

Appeal  from  ti.e  district  court  of  Lancaster  county. 
Heard  below  before  Field,  J. 
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Marquettj  Deweeae  &  Hally  R.  8.  Norval,  and  Qeorge  P. 
Sheeslei/y  for  appellant. 

Steele  Bros,  and  G,  M.  Lambertaon,  oontra. 

Irvine,  C. 

Thi8  was  an  action  for  an  acoonnting  between  partners, 
the  plaintiff  Richardson  alleging  that  about  October  U), 
1886,  he  and  Doty  entered  into  a  partnership  under  a  ver- 
bal contract  for  the  purpose  of  building  railroads  and  deal- 
ing in  supplies  for  the  construction  of  railroads;  that  Doty 
was  to  devote  his  entire  time  to  superintending  the  work, 
and  that  the  profits  were  to  be  shared  equally.  He  then 
sets  up  three  separate  pieces  of  work  performed  during  the 
existence  of  the  partnership.  One  was  the  construction  of 
a  line  of  railroad  known  as  the  Culbertson  Line,  which  he 
says  that  Doty,  in  disregard  of  his  contract,  neglected  in 
such  a  manner  as  to  cause  a  loss  of  $2,000.  Another  was 
the  construction  of  a  line  known  as  the  Beaver  Line,  which 
he  says  yielded  a  profit  of  $7,000,  which  Doty  neglected 
and  refused  to  account  for.  The  third  was  the  construc- 
tion of  bridges  on  a  line  known  as  the  Wood  River  Line, 
and  on  which  he  alleges  the  profit  amounted  to  $4,000, 
which  Doty  neglected  and  refused  to  account  for.  Rich- 
ardson then  avers  that  on  May  3, 1890,  a  new  contract  was 
entered  into  whereby  the  plaintiff  was  to  receive  two-thirds 
of  the  profits  and  the  defendant  one-third,  except  as  to 
profits  derived  from  selling  supplies,  which  were  to  be 
equally  divided,  and  avers  that  under  this  contract  a  line 
known  as  the  Whitewood  Line  was  constructed,  but  the 
work  was  performed  by  Doty  negligently,  causing  a  loss  of 
$4,000. 

Doty  answered,  denying  that  the  contract  was  as  alleged, 
and  averring  that  the  partnership  only  extended  to  work 
performed  on  contracts  made  directly  with  railroad  com- 
panies, and  not  to  work  done  on  subcontracts  with  princi- 
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pal  eontractors.  He  then  avers  that  the  Beaver  Line  and 
Wood  River  Line  were  subcontracts  in  his  own  favor  and 
entirely  outside  the  object  of  the  partnership,  and  denies 
that  be  undertook  to  devote  his  time  to  the  work  of  the 
partnership.  He  admits  the  construction  of  the  Culbertsou 
Line,  but  denies  that  he  was  guilty  of  any  negligence.  He 
admits  the  contract  of  May  3,  1890,  and  the  construction 
of  the  Whitewood  Line  thereunder,  and  denies  that  he 
was  guilty  of  any  negh'gence  therein.  The  answer  then 
proceeds  to  allege  that  Doty  became  surety  on  certain  notes 
of  Richardson,  and  was  compelled  to  pay  the  same,  on 
which  account  he  prays  judgment  for  $5,387.49,  with  in- 
terest. The  reply  admitted  the  all^ations  of  the  answer 
in  regard  to  the  set-off,  but  averred  that  they  did  not  con- 
stitute any  defense  to  the  action.  The  court  found  that  the 
subcontract  work  was  not  within  the  scope  of  the  partner- 
ship; that  on  the  Whitewood  Line  Doty  should  be  charged 
$800  for  nnfinished  work,  and  that  after  that  charge  was 
made,  the  accounts  of  the  two  partners  stood  equal.  Judg- 
ment was  entered  for  the  amount  of  the  set-off  in  favor  of 
Doty,  and  Richardson  appeals. 

With  a  single  exception  the  questions  presented  are  ques- 
tions of  fact.  These  were  determined  by  the  trial  court  on 
conflicting  evidence.  We  have  made  a  careful  examination 
of  the  evidence,  a  task  rendered  quite  difficult  by  the  mani- 
fest incompetency  of  the  reporter  who  prepared  the  tran- 
ecript.  It  would  be  useless  to  encumber  the  reports  with 
a  discussion  of  the  proof.  We  are  satisfied  that  there  was 
sufficient  to  sustain  the  findings  of  the  district  court. 

The  only  question  of  law  presented  relates  to  the  set-off 
pleaded  and  allowed  by  the  district  court.  Whether  tiie 
propriety  of  this  set-off  was  properly  questioned  by  the  re- 
ply, which  admitted  the  facts  and  merely  as  a  legal  conclu- 
sion denied  that  the  set-off  constituted  a  defense,  is  a  point 
not  raised  by  counsel,  and  one  which  we  do  not  determine. 
The  notes  which  were  paid  by  the  defendant  do  not  appear 
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to  have  been  connected  with  the  partnership,  and  plaintifT 
contends  that  for  that  reason  they  did  not  ground  a  set-off 
in  this  case.  He  also  contends  that  the  set-off  was  not 
proper  because  the  notes  were  not  paid  until  after  the  com- 
mencement of  the  action.  A  claim,  to  fall  within  the  stat- 
utory provision  as  to  set-off,  must  be  one  upon  which  the 
defendant  might,  at  the  commencement  of  the  suit,  have 
maintained  an  action  against  the  plaintiff.  {Simpaon  v.  Jen- 
nings^ 15  Neb.,  671 ;  Tesaier  v.  JEngiehart^  18  Neb.,  167.) 
But  the  answer  alleges  in  a  portion  of  the  paragraph  which 
the  reply  admits  that  the  plaintiff  was  insolvent  and  that 
the  defendant  had  no  means  of  securing  payment  unless 
permitted  to  set  off  the  claim  in  this  action. 

Sections  99  and  104  of  the  Code  of  Civil  Procedure  pro- 
viding for  set-offs  are  not  exclusive.  In  Boyer  v.  Clark,  3 
Neb.,  161,  it  was  said  that  set-off  as  a  right  demandable 
can  only  be  applied  to  the  purpose  for  which  it  is  conferred 
by  statute;  but  that  the  power  to  set  off  one  judgment 
against  another  is  one  inherent  in  the  court,  the  exercise  of 
which  is  discretionary;  and  in  ThraJl  v.  Omaha  Hotel  Co,, 
5  Neb.,  295,  it  was  said  that  the  insolvency  of  the  party 
against  whom  the  set-off  is  claimed  is  a  sufficient  ground  for 
a  court  of  chancery  to  allow  a  set-off  in  cases  not  provided 
for  by  statute,  and  even  in  cases  where  the  demands  on  both 
sides  are  not  liquidated.  In  Wilbur  v.  Jeep^  37  Neb.,  604, 
it  was  said  that  the  insolvency  of  a  judgment  debtor  in- 
vested the  court  with  power  to  set  off  the  judgment  against 
the  claim  of  the  judgment  debtor  even  in  a  case  not  pro- 
vided for  by  statute.  This  case  falls  within  the  rule  an- 
nounced in  the  cases  cited,  and  the  district  court  did  not 
err  in  allowing  the  set-off. 


Judgment  affirmed. 
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WiixiAM  Barmby  et  ux.  v.  William  A.  Wolfe. 

FiLSD  Fkbeuaey  19,  1895.     No.  6078. 

1.  Assignments  of  Error:  Eyidbnos.    An  afisigninent  of  error 

that  the  verdict  is  against  the  weight  of  the  evidence  is  not  good. 
The  assignment  mnst  be  that  the  verdict  is  not  sustained  by 
sufficient  evidence. 

2.  Invalid  Negotiable  Instniments :  Rights  of  Bona  Fide 

Plbdobe.  Where  a  note  is  valid  as  between  the  original  parties 
a  pledgee  may  recover  the  whole  amount  thereof,  retaining  any 
sarplns  as  trustee  for  the*  party  beneficially  entitled ;  but  where 
the  note  is  invalid  as  between  the  original  parties  a  bona  fide 
pledgee  may  recover  only  the  amount  of  his  advances,  provided 
there  be  no  other  party  in  interest. 

3.  Instructions:  Weight  of  Evidence:  Witnesses.     It  is  not 

erroneous  to  instruct  the  jury  that  while  the  defendants  are 
competent  witnesses,  yet  the  jury  have  a  rigbt  to  take  into  con- 
sideration their  interest  in  the  result  and  all  the  circumstances 
surrounding  them,  and  give  to  their  testimony  only  such  weight 
as  in  the  judgment  of  the  jury  it  is  entitled  to. 

4.  Husband  and  Wife:  Action  on  Note:  Evidence.   Suit  was 

brought  on  a  note  purporting  to  be  signed  by  A  and  wife;  evi- 
dence examined,  and  Md  sufficient  to  sustain  the  verdict  against 
A,  but  insufficient  to  sustain  the  verdict  against  the  wife. 

Error  from  the  district  court  of  Gage  county.  Tried 
below  before  Babcock,  J. 

A.  Hardy,  for  plaintiffs  in  error, 

&  2>.  Killen  and  L,  M.  PemberUm^  contra. 

Irvine,  C. 

Wolfe  sued  the  plaintiffs  in  error,  who  are  husband  and 
wife,  on  a  promissory  note  purporting  to  be  signed  by  the 
plaintiffs  in  error,  payable  to  the  order  of  R.  Holben,  and 
by  Holben  indorsed  to  Wolfe  as  collateral  security  to  a 
loan  made  by  Wolfe  to  Holben.     The  Barmbys  filed  sepa- 
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rate  answers ;  there  was  a  verdict  against  both ;  they  filed 
separate  motions  for  a  new  trial^  which  were  overruled,  and 
they  bring  the  case  here  on  separate  petitions  in  error.  We 
shall  first  consider  the  case  of  William  Barmby. 

By  his  answer  he  averred  that  since  the  making  of  the 
note  it  had  been,  without  his  consent  and  fraudulently, 
altered  by  inserting  words  of  negotiability,  and  by  adding 
a  clause  wliereby  his  wife  pledged  her  separate  estate.  He 
then  averred  that  the  plaintifi^  was  not  the  owner  of  the 
note  and  pleaded  a  counter-claim  in  support  of  which  no 
evidence  was  offered,  and  which  was  evidently  waived  at 
the  trial.  The  first  assignment  of  error  is  that  the  verdict 
is  against  ''the  great  weight  of  evidence.^'  This  is  not  a 
proper  assignment.  A  verdict  will  not  be  set  aside  simply 
because  it  is  against  the  weight  of  the  evidence.  The  assign- 
ment of  error  in  regard  to  a  matter  occurring  on  the  trial 
must  be  for  some  cause  for  which  the  Code  authorizes  a 
motion  for  a  new  trial.  The  assignment  in  the  motion  for 
a  new  trial  must  be  that  the  verdict  is  not  sustained  by 
sufficient  evidence.  (Code  Civil  Procedure,  sec.  314;  Dur-- 
rell  V,  Hart,  25  Neb.,  610.)  The  next  assignment  is  in 
proper  form,  that  the  verdict  is  not  sustained  by  sufficient 
evidence.  We  think  it  is.  The  evidence  tends  to  show 
that  Holben  and  Barmby  made  an  exchange  of  land ;  that 
there  was  on  the  land  to  be  conveyed  to  Holben  a  mortgage 
of  $550;  that  this  note  was  made  to  protect  Holben  against 
this  mortgage.  Barmby  signed  both  his  own  and  his  wife's 
name  to  the  note.  The  clause  charging  the  wife's  separate 
estate  was  inserted  before  the  note  was  signed.  The  note 
contained  words  of  negotiability  when  delivered  to  Holben. 
After  its  delivery  to  him,  and  before  they  separated,  Barmby 
consulted  a  friend  who  advised  him  that  inasmuch  as  the 
deeds  could  not  be  delivered  for  some  time  the  note  should 
not  be  made  negotiable.  The  words  of  negotiability  were 
then  struck  out;  but,  Holben  asserting  that  he  did  not  like 
this  proceeding  and  that  he  wished  to  use  the  note,  Barmby 
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told  him  he  could  insert  the  words  "or  order"  when  the 
deeds  were  delivered.  The  deeds  were  delivered  and  Hol- 
ben  restored  the  words  of  negotiability.  There  is  also  evi- 
dence tending  to  show  that  Barmby  saw  the  note  after  the 
change  had  been  made  and  repeatedly  promised  to  pay  it. 
This  testimony  is  by  no  means  uncontradicted,  but  it  was 
8u£Scient  to  sustain  the  verdict  against  Barmby. 

The  next  assignment  is  that  the  verdict  is  excessive. 
This  is  based  on  the  fact  that  the  verdict  was  returned  for 
the  whole  amount  of  the  note,  while  the  evidence  showed 
that  there  remained  unpaid  to  Wolfe  on  the  debt  for  which 
the  note  stood  pledged  only  about  $80.  In  Haas  v.  Bank 
of  Commerce,  41  Neb.,  754,  it  was  said:  "It  is  quite  well 
settled  that  where  a  note  is  valid  as  between  the  original 
parties  the  pledgee  may  recover  the  whole  amount  of  the 
note,  retaining  any^ surplus  as  trustee  for  the  party  bene- 
ficially entitled;  but  where  the  note  is  invalid  as  between 
the  original  parties  the  pledgee  may  recover  only  the 
amount  of  his  advances,  provided  there  be  no  other  party 
in  interest.  (  Wiffen  v,  Roberta,  1  Esp.  [Eng.],  261 ;  Allaire  v, 
Harishome,  21  N.  J.  Law,  665 ;  Chicopee  Bank  v.  Chapinj 
49  Mass.,  40;  Union  Nat.  Bank  v.  Roberte,  45  Wis.,  373.)'' 
This  case  falls  in  the  former  class.  The  defense  was  one 
which^  if  established,  wbuld  defeat  the  note  in  the  hands 
of  an  innocent  holder.  It  is  only  where  the  plaintiff  pre- 
vails merely  because  he  is  an  innocent  holder  that  he  re- 
covers simply  the  amount  of  the  pledge.  Where  he  re- 
covers because  a  defense  against  the  original  payee  is  not 
established  he  recovers  the  amount  of  the  note. 

The  giving  and  refusal  of  several  instructions  is  assigned 
as  error,  but  specific  attention  is  called  by  the  brief  to  only 
one  instruction.  The  portion  of  this  instruction  objected 
to  is  as  follows:  "The  court  instructs  the  jury  that  while 
the  law  makes  the  defendants  competent  witnesses  in  this 
case,  yet  the  jury  have  a  right  to  take  into  consideration 
their  interest  in  the  result  of  your  verdict  and  all  the  cir- 
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cumstaDces  which  surround  them,  and  give  to  their  testi- 
mony only  such  weight  as  in  your  judgment  it  is  entitled 
to.'^  It  has  been  held  that  in  a  criminal  case  it  is  not  error 
for  the  court  to  refer  in  a  similar  manner  to  the  credibility 
of  the  prisoner.  (St,  Louis  v.  State,  8  Neb.,  405;  Murphy 
V.  State,  15  Neb.,  383;  Houah  v.  State,  43  Neb.,  163 ;  Oarle- 
ton  V.  State,  43  Neb.,  373.)  In  the  two  latest  cases  doubts 
were  expressed  as  to  the  policy  of  such  instructions,  but  the 
question  was  no  longer  deemed  an  open  one.  The  cases 
referred  to  being  criminal  cases,  and  the  witness  to  whose 
testimony  attention  was  specifically  drawn  being  the  de- 
fendant himself,  these  cases  are  stronger  than  that  before 
us.  We  find  no  error  in  the  record  as  to  William  Barmby 
and  the  judgment  against  him  must  be  affirmed. 

The  only  assignment  in  Mrs.  Barmby's  petition  in  error 
which  we  shall  consider  relates  to  the  sufficiency  of  the  evi- 
dence. Mrs.  Barmby  was  in  California  when  the  note  was 
signed.  She  took  no  part  in  the  transaction  and  knew  noth- 
ing about  it  when  it  took  place.  Barmby  signed  her  name 
to  the  note.  There  is  no  evidence  to  show  that  he  was 
authorized  to  do  so.  An  attempt  was  made  to  prove  such 
authority.  It  was  shown  that  he  had  exercised  authority 
to  buy  and  sell  land  on  her  behalf,  but  this  would  not  im- 
ply authority  to  issue  negotiable  instruments  and  to  pledge 
her  separate  estate.  It  is  said  that  the  fact  that  Barmby 
assumed  to  sign  her  name  is  evidence  of  his  authority  to  do 
so.  This  is  not  true.  Agency  cannot  be  established  by 
the  acts  or  declarations  of  the  agent.  A  witness  was  called 
and  a  vigorous  efibrt  was  made  to  prove  by  him  that  Barmby 
had  general  authority  to  sign  notes  for  his  wife.  The  effort 
completely  failed.  It  resulted  only  in  proof  that  on  one 
occasion  Mrs.  Barmby  had,  in  the  presence  of  the  witness, 
authorized  her  husband  to  sign  for  her  a  particular  note 
which  was  to  be  given  to  the  witness.  Proof  of  this  spe- 
cial authority  did  not  prove  or  tend  to  prove  a  general 
authority  to  sign  notes ;  and  while  counsel  were  permitted 
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to  inquire  of  this  witness  after  the  manner  of  a  cross- 
examination,  the  witness  carefully  and  persistently  refused 
to  say  that  Mrs.  Bar  m  by 's  statement  was  anything  more  than 
a  direction  to  her  husband  to  sign  this  one  note. 

It  was  attempted  to  show  that  Mrs.  Barmby  had  ratified 
her  husband's  act.  Mr.  Wolfe  testified  that  he  had  written 
a  letter  to  Mrs.  Barmby  in  California  and  had  received  an 
answer  purporting  to  come  from  her;  that  he  had  mislaid 
this  letter,  had  searched  for  it  and  could  not  find  it.  He 
was  then  allowed  to  testify  to  its  contents.  The  admission 
of  this  testimony  is  assigned  as  error,  but  we  need  not  de- 
cide whether  it  was  properly  admitted,  because,  if  admissi- 
ble, it  was  insufficient  to  establish  a  ratification.  Wolfe 
had  twice  sent  the  note  to  California  for  collection  and  had 
written  several  letters  to  Barmby  about  it.  So  far  as  ap- 
pears the  only  effort  had  been  to  collect  the  note  from 
Barmby.  Wolfe  then  wrote  a  letter  to  Mrs.  Barmby,  the 
only  information  in  the  record  as  to  its  contents  being  that 
it  "called  her  attention  to  the  note."  Mr.  Wolfe's  testi- 
mony as  to  the  contents  of  the  answer  is:  "She  said  her 
husband  was  away;  that  she  would  attend  to  the  matter  on 
his  return  and  fix  it  up  some  way  or  another.  She  spoke 
about  the  small  payment  of  $80  which  I  wrote  her  would 
be  sufficient  to  pay  my  claim  as  far  as  it  went  on  the 
Barmby  note.  Q.  What  did  she  say  about  that?  A.  She 
wanted  to  know  how  that  could  be  done.''  This  was  not 
sufficient  to  establish  a  ratification.  It  does  not  appear  that 
payment  was  demanded  from  her,  and  Wolfe's  testimony  as 
to  the  contents  of  the  letter  does  not  show  any  promise  that 
Mrs.  Barmby  would  pay  it.  On  the  contrary,  she  said 
her  husband  was  away ;  that  on  his  return  she  would  fix  it 
in  some  way.  This  would  indicate,  if  it  indicates  anything, 
that  her  language  was  used  with  reference  to  her  husband 
paying  the  note.  It  discloses  no  recognition  of  the  note 
as  a  valid  obligation  against  her.  The  evidence  was  insuffi- 
cient to  sustain  a  verdict  against  Mrs.  Barmby,  and  the 
10 
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judgment  against  her  is  therefore  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


44     8S 

*^  '**        Dennis  C.  Berry,  appellant,  v.  H.  G.  Wiixx)X, 

appellee. 

Filed  Febbuabt  19, 1896.     No.  6052. 

1.  Elections:  Voting  Place  of  TJnivebsity  Students.     The 

fact  that  one  is  a  atadent  in  a  nniveraity  does  not  entitle  him  to 
yote  where  the  nniversity  is  situated,  nor  does  it  of  itself  pre- 
Tent  his  Toting  there.  He  may  vote  at  the  seat  of  the  nniver- 
sity  if  he  has  his  residence  there  and  is  otherwise  qaalified. 

2.  :  :  Residence.     One's  residence  is  where  he  has  hi» 

established  home,  the  place  where  he  is  habitually  present,  and 
to  which,  when  he  departs,  he  intends  to  retnm.  The  fact  that 
he  may  at  a  fntnre  time  intend  to  remove  will  not  necessarily 
defeat  his  residence  before  he  actually  does  remove.  It  is  not 
necessary  that  he  should  have  the  intention  of  always  remain- 
ing, but  there  must  be  no  intention  of  presently  removing. 

3.  :  :   .     Persons  otherwise  qualified  as  voters 

who  come  to  the  seat  of  a  university  mainly  for  the  purpose  of 
obtaining  an  education,  who  are  not  dependent  upon  their  par- 
ents for  support,  who  have  not  the  intention  of  returning  to 
their  parental  home  upon  the  completion  of  their  studies,  who 
are  accustomed  to  leave  the  seat  of  the  university  during  vaca- 
tion, going  wherever  they  might  find  employment,  and  return- 
ing to  the  university  when  the  term  opens,  regarding  the  seat  of 
the  university  as  their  home  and  having  no  purpose  formed  as 
to  their  movements  after  completing  their  studies,  are  entitled 
to  vote  at  the  seat  of  the  university. 

Appeal  from  the  district  court  of  Lancaster  county. 
Heard  below  before  Tuttle,  J. 

Abbott^  Selieck  &  Laney  for  appellant,  cited:  Fry's  Elec' 
Hon  Case,  71  Pa.  St.,  302;    Dale  v.  Irwin,  78  111.,  170; 
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Vanderpotl  r.  (yHanion,  53  la.,  246 ;  Pedigo  v.  Orimea, 
13  N.  E.  Rep.  [Ind.],  703;  Biddle  v.  Wing,  Clarke  &  Hall^ 
Digest  of  Contested  Elections,  504;  Barnes  v,  Adama,  2 
Bartlett,  Cases  of  Contested  Elections,  760. 

Atkinson  &  Dotyy  contra,  cited :  Behrensmeyer  v.  Kreitz, 
135  111.,  591;  Dale  v.  Irwin,  78  111.,  170;  Paine,  Eleo- 
tions,  sees.  69,  70 ;  Sturgeon  v.  Korte,  34  O.  St.,  635;  Pvt- 
nam  v.  Johnson,  10  Mass.,  487;  Lincoln  v,  Hapgo'^d,  11 
Mass.,  350;  Sanders  v.  Getchell,  76  Me.,  158, 

Irvine,  C. 

At  an  election  held  in  the  city  of  University  Place,  ii> 
Lancaster  county,  April  7,  1891,  Berry  and  Wilcox  were 
candidates  for  city  clerk.  The  whole  number  of  votes  cast 
was  116,  of  which  Wilcox  received  sixty-three  and  Berry 
fifty-three.  Berry  instituted  this  proceeding  to  contest  the 
election  on  the  ground  that  illegal  votes  had  been  received 
on  behalf  of  Wilcox  suiScient  to  change  the  result.  Ii> 
the  county  court  there  was  a  judgment  for  the  incuml)ent, 
from  which  the  contestant  appealed  to  the  district  court, 
where  a  hearing  was  had  with  the  same  result,  and  the 
contestant  now  appeals  to  this  court.  The  parties  entered 
into  a  stipulation  in  regard  to  the  facts,  and  this  stipulation 
constitutes  the  only  evidence  in  the  case.  From  the  stipu- 
lation it  appears  that  seventeen  votes  were  cast  for  Wilcox 
by  students  of  the  Wesleyan  University,  which  has  its  seat 
in  University  Place.  The  result  depends  upon  the  right  of 
these  students  to  vote,  and  their  right  depends  solely  upon 
the  question  of  their  residence  in  University  Place,  it  being 
ooncedefl  that  they  had  all  other  qualifications  of  voters. 

The  facts  as  to  the  residence  of  these  students  appear 
from  the  stipulation  as  follows:  '^That  they  had  been  at- 
tending Wesley  an  University  and  living  in  University  Place 
from  the  commencement  of  the  school  year,  some  time 
dnring  the  month  of  September,  1890;  that  their  maii> 
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purpose  in  going  to  and  remaining  in  University  Place 
was  to  attend  said  university  for  the  purpose  of  obtaining 
an  education;  that  all  the  said  students  had,  previous  to 
and  immediately  preceding  the  time  they  went  to  Univer- 
sity Place  for  the  purpose  of  attending  the  university,  re- 
sided with  their  parents  in  different  parts  of  the  state  of 
Nebraska,  but  were  not  dependent  upon  said  parents  for 
their  support;  that  each  of  the  said  students  expected  to 
remain  at  said  University  Place  during  such  time  as  their 
studies  demanded  until  they  had  completed  their  collie 
course;  that  none  of  the  said  students  remained  at  said 
University  Place  during  the  vacation,  but  went  wherever 
they  could  secure  employment ;  that  all  of  said  students 
were  uncertain  and  undecided  as  to  their  future  course  or 
place  of  residence  upon  the  completion  of  their  college 
course;  that  they  did  not  have  any  special  residence  in 
view;  that  said  students  were  all  unmarried  men  without 
any  business  relations  or  connections  at  any  other  place, 
and  that  they  were  not  engaged  in  any  other  business  than 
that  of  attending  the  university;  that  none  of  said  students 
were  under  parental  control  and  that  they  regarded  Uni- 
versity Place  as  their  home;  that  none  of  said  students 
bad  at  the  time  of  voting  any  intention  of  removing  from 
University  Place  before  the  completion  of  their  studies, 
and  that  when  they  took  their  summer  vacation  they  ex- 
pected to  return  to  the  university  upon  the  opening  of  the 
term/'  It  is  upon  the  foregoing  facts  that  the  question  of 
their  residence  must  be  determined. 

Our  attention  is  called  to  chapter  26,  section  32,  Com- 
piled Statutes,  which  provides  that  the  judges  of  election 
and  registrars  of  voters,  in  determining  the  residence  of  a 
person  offering  to  vote,  shall  be  governed  by  certain  rules 
established  in  that  section.  But  section  one  of  article  seven 
of  the  constitution  prescribes  the  qualifications  of  voters: 
''Every  male  person  of  the  age  of  twenty- one  years  or  up- 
wards belonging  to  either  of  the  following  classes,  who 
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shall  have  resided  in  the  state  six  months,  and  in  the  county, 
precinct,  or  ward,  for  the  term  provided  by  law,  shall  be  an 
elector,"  etc.  It  is  the  constitution,  then,  which  requires 
residence  as  a  qualification  for  voting,  although  the  legisla- 
ture may  fix  the  term  of  residence  required  in  a  county, 
precinct,  or  ward.  What  constitutes  residence  within  the 
meaning  of  the  constitution  is,  therefore,  a  judicial  ques- 
tion and  not  one  for  the  legislature.  The  question  is,  what 
did  the  word  ''reside'^  mean  when  the  constitution  was 
adopted,  not  what  the  legislature  may  say  it 'shall  mean. 
This  is  very  clear.  The  constitution  says  likewise  that 
"every  male  person,''  etc.,  shall  be  an  elector.  It  would 
be  clearly  incompetent  for  the  legislature  to  extend  this 
provision  to  females  by  passing  an  act  declaring  that  in  de- 
termining who  are  male  persons,  judges  of  election  shall 
consider  both  men  and  women  such.  We  do  not  say  that 
the  section  referred  to  has  no  force;  merely  that  it  cannot 
be  accepted  as  in  anywise  enlarging  or  limiting  the  provis- 
ions of  the  constitution.  We  do  not  even  say  that  the 
rules  prescribed  by  that  section  are  not  correct  rules  for  de- 
termining the  question  of  residence;  but  if  they  are  so,  it  is 
because  there  are  only  declaratory  of  the  previous  law  and 
not  because  the  legislature  has  adopted  them.  We  there- 
fore proceed  with  the  inquiry  without  any  special  reference 
to  this  statute.  The  generally  accepted  definition  of  "resi- 
dence," when  the  term  is  used  with  reference  to  the  quali- 
fication of  voters,  is  synonymous  with  "domicile,'' — "that 
place  ^  *  *  in  which  his  habitation  is  fixed,  without  any 
present  intention  of  removing  therefrom/'  (Story,  Conflict 
of  Laws,  43.)  The  older  cases  and  some  of  the  modern  ones 
require  as  an  essential  element  the  animus  manendi,  and 
construe  this  term  as  meaning  an  intention  of  always  re- 
maining. The  supreme  court  of  Iowa  must  have  adopted 
this  rule  id  the  case  of  Vanderpoel  v,  G^Hanlon,  53  la., 
246,  for  in  that  case  it  was  held  that  a  student  at  the  state 
university  was  not  a  resident  of  Iowa  City,  although  he 
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<lid  not  know  what  he  would  do  after  he  graduated,  and 
was  not  aware  that  he  would  leave  Iowa  City.  The  case 
referred  to  is  one  of  the  latest  cases  in  which  this  extreme 
view  is  taken,  and  the  opinion  cites  with  approval  the 
Opinion  of  the  Judges,  5  Met.  [Mass.],  587,  and  Fry's 
Election  Case,  71  Pa.  St.,  302.  The  former  case  we  shall 
refer  to  later.  Ff'y'a  Election  Case  is  a  carefully  consid- 
ered case,  and  its  result  was  to  hold  that  students  of  a  col- 
lie living  where  it  is  located,  even  though  they  be  sup- 
ported by  themselves  and  emancipated  from  their  father's 
family  with  no  intention  to  return  to  his  home,  have  not 
such  residence  as  will  entitle  them  to  vote  at  the  seat  of  the 
college.  That  case  was,  however,  professedly  based  to  a 
large  extent  on  early  definitions  of  the  terms  'inhabitant'' 
and  ''freeman,''  as  well  as  upon  the  debates  in  the  conven- 
tion which  adopted  the  constitution ;  and  as  the  reasoning 
proceeds  upon  ancient  authorities  the  case  should  properly 
be  considered  as  among  the  ancient  cases.  It  is  worthy  of 
remark,  however,  that  the  statement  of  facts  shows  that 
the  students  came  to  the  college  for  no  other  purpose  than 
to  receive  an  education  and  intended  to  leave  afler  graduat- 
ing; whereas,  in  the  case  before  us  it  is  only  agreed  that 
their  education  was  the  main  purpose  of  the  students  in 
coming  and  that  they  had  no  purpose  formed  as  to  their 
movements  after  graduation. 

In  State  v,  Griffey,  5  Neb.,  161,  it  was  held  that  persons 
who  went  to  a  military  post  in  Valley  county  for  the  pur- 
pose of  working  there,  but  without  the  intention  of  return- 
ing to  their  former  domicile,  acquired  a  residence.  And 
in  Swaney  V.  Hutchins,  13  Neb.,  266,  it  was  said:  "The 
test  of  residence,  when  a  party  removes  from  one  state  to 
another,  seems  to  be,  did  he  remove  from  his  former  resi- 
dence with  the  intention  of  abandoning  the  same?"  In 
Putnam  v.  Johnson,  10  Mass.,  488,  it  was  held  that  a  stu- 
dent at  Andover,  otherwise  qualified  and  being  emancipated 
from  his  father's  family,  was  entitled  to  vote  at  Andover. 


Vol.  44]         JANUARY  TERM,  1895.  87 


Berry  v.  Wilcox. 


This  case  proceeded  upon  the  ground  that  lie  had  mani- 
festly abandoned  his  former  domicile,  and  must  therefore 
be  domiciled  at  Andover,  or  no  place.  The  old  theory  of 
animus  manendi  was  perhaps  first  combated  in  that  case, 
the  court  saying:  ''In  this  new  and  enterprising  country 
it  is  doubtful  whether  one-half  of  the  young  men,  at  the 
time  of  their  emancipation,  fix  themselves  in  any  town 
with  an  intention  of  always  staying  there.  They  settle  in 
a  place  by  way  of  experiment,  to  see  whether  it  will  suit 
their  views  of  business  and  advancement  in  life;  and  with 
an  intention  of  removing  to  some  more  advantageous  posi- 
tion if  they  should  be  disappointed.  Nevertheless,  they 
have  their  home  in  their  chosen  abode  while  they  remain.'^ 
A  very  instructive  opinion  was  given  by  the  justices  of 
the  supreme  judicial  court  to  the  house  of  representatives 
of  Massachusetts  in  1843  (5  Met.,  587);  and  while,  of 
*  course,  this  opinion  is  open  to  the  criticism  of  being  merely 
a  response  to  a  legislative  inquiry,  and  not  an  opinion  deliv- 
ered in  the  judicial  determination  of  a  case,  still  the  high 
character  of  the  judges  who  signed  it,  as  well  as  the  sound- 
ness of  the  views  expressed,  entitle  it  to  great  weight 
The  question  there  proposed  was,  ^'Is  a  residence  at  a  pub- 
lic institution  in  any  town  in  this  commonwealth,  for  the 
sole  purpose  of  obtaining  an  education,  a  residence  within 
the  meaning  of  the  constitution  which  gives  a  person,  who 
has  his  means  of  support  from  another  place  either  within 
or  without  this  commonwealth,  a  right  to  vote  or  subjects 
liim  to  the  liability  to  pay  taxes  in  said  town?^'  It  was 
said  that  none  of  the  circumstances  mentioned  constitute  a 
test,  nor  are  they  very  decisive  upon  the  question;  that 
one's  residence  for  the  purpose  of  education  would  not  give 
one  the  right  to  vote  if  he  had  a  domicile  elsewhere,  nor 
would  his  connection  with  a  public  institution  for  the  pur- 
pose of  education  preclude  him  from  voting,  if  his  domi- 
cile is  there.  That  what  place  is  any  one's  domicile  is  a 
question  of  fact;  that  if  a  student  have  a  father  living,  if 
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he  remain  a  member  of  his  father's  family,  if  he  return  to 
pass  his  vacations,  if  he  be  maintained  by  his  father — these 
are  strong  circumstances  repelling  a  presumption  of  a 
change  of  domicile.  But  if  he  be  separated  from  his 
father's  family,  not  maintained  by  him;  if  he  remove  to 
a  co]l^  town  and  take  up  his  abode  there  without  intend* 
ing  to  return  to  his  former  domicile,  thesp  are  circumstances 
more  or  less  conclusive  to  show  the  acquisition  of  a  domi- 
cile in  the  town  where  the  college  is  situated.  The  same 
view  was  taken  in  Sanders  v,  Getchell,  76  Me.,  158. 

The  supreme  court  of  Ohio,  quoting  Story's  definition  of 
domicile,  adds:  *'It  is  not,  however,  necessary  that  he 
should  intend  to  remain  there  for  all  time.  If  he  lives  ii> 
a  place  with  the  intention  of  remaining  for  an  indefinite 
period  of  time  as  a  place  of  fixed  present  domicile  and  not 
as  a  place  of  tem{K)rary  establishment,  or  for  mere  tran- 
sient ])urpo8es,  it  is  to  all  intents  and  for  all  purposes  his 
residence."  {Sturgeon  v,  KortCy  34  O.  St.,  525.) 

In  Dale  v.  Irwin,  78  111.,  170,  the  court  said :  "  What  is 
'  a  permanent  abode'?  Must  it  be  held  to  be  an  abode  which 
the  party  does  not  intend  to  abandon  at  any  future  time? 
This,  it  seems  to  us,  would  be  a  definition  too  stringent  for 
a  country  whose  people  and  characteristics  are  ever  on  the 
change.  No  man  in  active  life  in  this  state  can  say,  wher- 
ever he  may  be  placed,  this  is  and  ever  shall  be  my  perma- 
nent abode.  It  would  be  safe  to  say  a  permanent  abode^ 
in  the  sense  of  the  statute,  means  nothing  more  than  a 
domicile,  a  home,  which  the  party  is  at  liberty  to  leave,  as 
interest  or  whim  may  dictate,  but  without  any  present  in- 
tention to  change  it." 

These  authorities,  we  think,  present  the  law  in  its  true 
aspect.  The  fact  that  one  is  a  student  in  a  university  does 
not  of  itself  entitle  him  to  vote  where  the  university  is  sit- 
uated, nor  does  it  prevent  his  voting  there.  He  resides 
where  he  has  his  established  home,  the  place  where  he  is 
habitually  present  and  to  which  when  he  departs  he  intends 
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to  return.  The  fact  that  he  may  at  a  future  time  intend  to 
remove  will  not  necessarily  defeat  his  residence  before  be 
actually  does  remove.  It  is  not  necessary  that  be  should 
have  the  intention  of  always  remaining,  but  there  must  co- 
exist the  fact  and  the  intention  of  making  it  bis  present 
abiding  place,  and  there  must  be  no  intention  of  presently 
removing.  Now  in  the  case  before  us  these  students  came 
to  University  Place,  their  main  purpose  l)eing  to  attend  the 
university.  They  were  emancipated  from  their  parents, 
apparently  with  no  intention  of  returning  to  the  home  of 
their  parents;  they  regarded  University  Place  as  their 
home,  leaving  it  during  vacation  and  going  wherever  they 
could  obtain  employment,  with  the  intention  of  returning 
to  University  Place  at  the  close  of  the  vacation.  They  were 
uncertain  as  to  their  course  U])on  graduation  and  therefore 
had  no  particular  future  residence  in  view.  There  can  be 
no  doubt  that  they  had  lost  their  residence  at  the  homes  of 
their  parents,  and  they  were  men  without  a  country,  if  they 
had  not  acquired  one  in  University  Place.  We  think  the 
county  and  district  courts  reached  the  correct  conclusion  on 
these  facts  in  holding  that  these  students  had  acquired  a 
residence  in  University  Place. 


Judgment  affirmed. 


Michael  McCauley,  appellee,  v.  Charles  Ohen- 

8tein  et  al.,  appellants. 

FiLBD  February  20,  1895.    No.  5543. 

1.  Quieting  Title :  Plaintiff's  Proofs.  Id  an  action  to  qniet 
title,  when  the  plaintiff's  title  is  pnt  in  issne  by  the  answer,  he 
is  required  to  establish  upon  the  trial  that  he  is  the  owner  of 
the  legal  or  eqaitable  title  to  the  property,  or  has  some  interest 
therein,  superior  to  the  rights  of  the  defendant,  in  order  to  en- 
title him  to  the  relief  demanded. 
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2.  Tax  Deeds :  Tbbasurbbs'  Skals.  Inasmuch  as  the  legislatare 
has  failed  to  provide  for  an  ofiScial  seal  for  county  treasurers,  no 
tax  deed  executed  under  the  revenue  law  of  1879  is  of  any 
Talidity.     Larson  v.  Dickey,  39  Neb.,  463,  adhered  to. 

Appeal  from  the  district  court  of  Lancaster  county. 
Heard  below  before  Tibbets,  J. 

Thomas  C.  Munger,  for  api>ellants. 

R,  D.  Steams,  contra, 

NORVAL,  C.  J. 

On  the  4th  day  of  August,  1670,  the  state  of  Nebraska, 
by  a  deed  duly  executed  by  the  governor,  and  attested  by 
the  secretary  of  state,  conveyed  to  one  Paren  England  lot 
one  (1)  in  block  two  hundred  and  one  (201)  in  the  city  of 
Lincoln,  which  deed  was  recorded  September  10,  1870* 
Subsequently,  on  August  29,  1870,  said  Paren  England, 
togetlier  with  his  wife,  by  atdeed  of  general  warranty  duly 
executed  and  acknowledged,  conveyed  said  lot  to  one  Charles 
Ohenstein,  which  instrument  was  filed  for  record  on  the 
next  day  after  its  date.  On  the  22il  day  of  May,  1884, 
the  above  described  lot  was  sold  by  the  county  treasurer  at 
private  sale  for  taxes  levied  thereon  for  the  years  1872  to 
1882,  inclusive,  amounting  to  $17.80,  and  a  tax  deed  was 
executed  to  the  purchaser,  Bartholomew  Mahoney,  on  the 
19th  day  of  April,  1887,  who  executed  and  delivered  a 
quitclaim  deed  for  the  premises  to  the  plaintiff,  Michael 
McCauley,  on  December  30,  1889. 

On  October  26,  1889,  J.  B.  Trickey  &  Co.  commenced 
an  action  in  the  district  court  of  Lancaster  county  against 
Cliarles  Ohenstein  to  recover  the  balance  due  upon  an  ac- 
count. A  writ  of  attachment  was  sued  out  of  said  court, 
and  the  lot  in  question  was  seized  thereunder.  Afterward, 
judgment  was  rendered  in  the  action  atrainst  the  defendant 
for  the  sum  of  $10,  and  costs  taxed  at  $35.35,  and  the  sher- 
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iff  was  ordered  to  proceed  as  upon  executioa  to  advertise 
and  sell  said  lot  to  satisfy  the  judgment  and  costs  afore- 
said. Thereupon  this  action  was  begun  in  the  court  below 
by  Michael  McCauley  against  Charles  Ohenstein  and  J.  B. 
Trickey  &  Co.  to  quiet  the  title  to  said  lot  in  the  plaintiff, 
allying  in  the  petition  that  he  is  the  owner  in  fee^  and  in 
possession  of  the  premises,  and  has  made  lasting  and  valu- 
able improvements  thereon;  that  the  judgment  in  favor  of 
J.  B.  Trickey  &  Co.  is  void ;  that  the  same  and  the  deed 
from  England  to  Ohenstein  are  a  cloud  upon  the  plaintiff's 
title  to  said  premies. 

J.  B.  Trickey  &  Co.  filed  an  answer  denying  the  aver- 
ments of  the  petition,  and  setting  up  the  judgment  and 
proceedings  in  the  attachment;  that  said  judgment  is  un- 
paid, and  is  a  valid,  subsisting  lien  against  said  lot.  The 
reply  is  a  general  denial.  On  the  trial  the  court  found  the 
issues  against  the  defendants,  J.  B.  Trickey  &  Co.,  enjoin- 
ing them  from  proceeding  to  sell  the  lot  under  their  judg- 
ment, and  quieted  the  title  thereto  in  the  plaintiff.  The 
defendants  appeal. 

It  is  argued  that  the  findings  and  judgment  are  not  sus- 
tained by  sufficient  evidence.  Plaintiff  in  his  petition  al- 
leges ownership  in  himself  to  the  premises  in  dispute. 
His  title  was  put  in  issue  by  the  answer,  therefore  he  was 
required  to  establish  upon  the  trial  that,  at  the  commence- 
ment of  the  action,  he  was  the  owner  of  the  legal  or  equitable 
title  to  the  property,  or  had  some  interest  therein,  in  order 
to  entitle  him  to  the  relief  demanded.  Upon  the  trial 
plaintiff  introduced  in  evidence  the  tax  deed  mentioned 
above,  under  and  through  which  alone  he  claims  to  be  the 
legal  owner  of  the  real  estate  in  question.  The  defendant 
insists  that  the  tax  deed  is  invalid  and  conveyed  no  title  to 
the  lot  to  the  grantee  therein  named,  for  the  reason  that 
the  instrument  is  void  on  its  face  for  the  following  reasons: 

1.  It  shows  that  the  sale  was  not  made  for  all  the  taxes 
thereon  delinquent  against  the  property. 
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2.  In  that  it  fails  to  recite  that  the  lot  had  been  pre- 
viously offered  for  sale,  and  not  sold  for  want  of  biddei^s, 
the  lot  having  been  sold  at  private  sale. 

3.  The  deed  fails  to  recite  when  the  sale  was  made. 

4.  Because  no  valid  tax  deed  can  be  executed  in  this 
state  under  the  law  now  in  force. 

It  will  be  unnecessary  to  consider  the  first  three  objections 
made,  since  the  decision  upon  the  fourth,  or  last,  ground 
must  be  adverse  to  the  plaintiff.  The  point  was  raised  and 
passed  upon  in  Larson  v.  Dickey,  39  Neb.,  463,  in  the  able 
and  exhaustive  opinion  of  Bagan,  C.  The  fifth  point  of 
the  syllabus  reads  as  follows :  ^'  There  is  no  such  thing  as 
a  county  treasurer's  official  seal  of  office  provided  for  or 
recognized  by  the  laws  of  this  state,  and  until  the  legisla- 
ture shall  provide  for  an  official  seal  for  county  treasurers, 
no  tax  deed  of  any  validity  can  be  executed  under  the 
present  revenue  law." 

We  are  satisfied  with  the  reasoning  of  the  opinion  in 
Larson  v.  Dickey^  and,  applying  the  rule  therein  stated  to 
the  case  at  bar,  the  conclusion  is  irresistible  that  the  tax 
deed  in  question  is  void  and  was  insufficient  alone  to  con- 
vey title  to  the  plaintiff  to  the  premises  in  controversy. 
The  conclusion  reached  makes  it  unnecessary  to  determine 
whether  the  judgment  in  favor  of  J.  B.  Trickey  &  Go.  is 
valid  and  constitutes  a  lien  upon  the  real  estate  involved  in 
this  case,  since  the  plaintiff,  in  an  action  to  quiet  title,  as 
in  a  suit  in  ejectment,  must  obtain  relief  upon  the  streugth 
of  his  own  title,  and  not  because  of  the  weakness  of  the 
title  of  his  adversary.  {Blodgett  v,  McMurtry,  39  Neb., 
210.) 

The  evidence  fails  to  support  the  findings,  and  the  de- 
cree of  the  lower  court  quieting  the  title  to  the  lot  in  the 
appellee  is  reversed,  and  the  action  dismissed. 


Reversed  and  dismissed. 
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W.  T.  Scott,  appellee,  v.  R.  L.  Spencer  et  al.,  Im-    h^  aS 


APPELLANT. 

Filed  February  20,  1895.     No.  6943. 

L  Pleading:  Amendment.  This  court  may,  nnder  the  provisions 
of  section  144  of  the  Code,  allow  amendments  in  order  to  con- 
form the  pleadings  to  the  facts  proved  in  the  trial  court,  pro- 
vided snch  amendments  do  not  change  sabstantially  the  cause 
or  action  or  defense. 


2.  :  Amendments  After  Judgment.   But  amendments  will 

not  be  allowed  after  judgment  which  change  substantially  the 
nature  of  the  action  or  defense. 

3.  Be  view :  Bill  of  Exceptions.     The  only  means  provided  for 

the  ascertainment  by  this  court  of  the  character  of  the  evidence 
introduced  before  the  district  court  is  a  bill  of  exceptions  au- 
thenticated in  the  manner  prescribed  by  law. 

Motion  for  rehearing  of  case  reported  in  42  Neb.,  632. 
H.  H,  Wilson  and  Dryden  &  3Iainy  for  the  motion. 

Post,  J. 

As  intimated  in  the  opinion  heretofore  filed  in  this  case 
(42  Neb.,  632),  the  proceeding  below  was  one  for  the  en- 
forcement of  a  mechanic's  lien  against  certain  property  in 
the  city  of  Kearney,  in  which  the  appellant  the  Metcalf 
Cracker  Company  was  alleged  to  have  an  interest. 

The  answer  was  in  effect  a  disclaimer  of  title  by  the  de- 
fendant named,  which  alone  appeals  from  a  decree  for  the 
plaintiff*  based  upon  a  general  finding  in  his  favor.  The 
ai^ument  of  counsel  for  appellant  when  the  cause  was  first 
submitted  to  us  was  directed  to  the  merits  of  the  contro- 
versy, but  an  examination  of  the  record  disclosed  that  the 
so-called  bill  of  exceptions  had  not  been  authenticated  in 
the  manner  prescribed  by  law  in  order  to  give  it  force  or 
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effect  as  such.  The  decree  of  the  district  court  was  accord- 
ingly affirmed  on  that  ground  without  reference  to  the  is- 
sues presented  by  the  plead ingSn  It  is  on  this  hearing 
practically  conceded  that  the  Metcalf  Cracker  Company 
has  according  to  the  pleadings  no  appealable  interest,  for 
the  reason,  as  above  shown,  that  the  decree  is  for  the  en- 
forcement of  a  lien  against  property  as  to  which  it  has 
disclaimed  title.  However,  in  connection  with  the  motion 
for  a  rehearing  counsel  for  the  appellant  submit  an  appli- 
cation for  leave  to  amend  its  answer  so  as  to  conform  to  the 
issues  actually  tried.  Accompanying  said  application  are 
certain  affidavits,  including  one  by  the  presiding  judge,  to 
the  effect  that  the  cause  was  tried  in  the  district  court  on 
its  merits,  and  that  the  answer  was  therein  construed  not 
as  a  disclaimer  but  as  putting  in  issue  the  validity  of  the 
alleged  lien. 

Our  Code  makes  provision  for  amendment  after  judg- 
ment in  certain  cases  as  follows:  ^'The  court  may,  either 
before  or  after  judgment,  in  furtherance  of  justice,  and  on 
such  terms  as  may  be  proper,  amend  any  pleading,  process, 
or  proceeding,  by  adding  or  striking  out  the  name  of  any 
party,  or  by  correcting  a  mistake  in  the  name  of  a  party,  or 
a  mistake  in  any  other  respect,  or  by  inserting  other  allega- 
tions material  to  the  case,  or  when  the  amendment  does 
not  change  substantially  the  claim  or  defense,  by  conform- 
ing the  pleading  or  proceeding  to  the  facts  proved.  And 
whenever  any  proceeding  taken  by  a  party  fails  to  conform 
in  any  respect  to  the  provisions  of  this  code,  the  court 
may  permit  the  same  to  be  made  conformable  thereto  by 
amendment.''  (Sec.  144,  Code.)  Frequent  constructions 
have  been  given  the  above  provision,  and  its  meaning  as 
applied  to  the  trial  court  is,  we  think,  well  understood. 
But  in  its  application  to  this  court,  in  proceedings  brought 
here  by  petition  in  error  or  appeal,  greater  difficulty  is 
encountered.  The  instances  in  which  the  rule  of  the  statute 
has  been  invoked  in  favor  of  parties  seeking  to  ame^d 
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in  this  ooart  are  few  and  will  be  noticed  in  the  order  re- 
ported. 

In  Humphriea  v.  Spafford^  14  Neb.,  488,  Lake,  C.  J., 
said:  ^'We  have  no  doubt  whatever  that  an  amendment  at 
this  stage  of  the  case  is  in  harmony  with  section  144  of 
the  Code,  where  the  ends  of  justice  seem  to  demand  it." 
The  facts  therein  are  not  fully  reported  and  it  does  not  ap- 
pear whether  the  proofs  were  received  without  objection, 
but  the  inference  is  that  the  evidence  was  before  the  court. 
True  it  is  said  by  the  author  of  the  opinion:  ^^If  the 
amount  due  on  the  notes  be  as  we  infer  from  the  brief  of 
counsel,  greater  than  is  alleged,'^  etc.  But  the  argument 
referred  to  was  evidently  preilicated  on  the  facts  disclosed 
by  the  record,  since  the  court  could  not  have  based  a  mate- 
rial finding  upon  the  unsworn  statements  in  the  brief. 

In  Spellmanv.  Frank,  18  Neb.,  110,  an  amendment  was 
allowed  by  the  county  court  in  which  the  cause  originated, 
but  was  not  in  fact  made.  On  the  hearing  before  the  dis- 
trict court,  on  petition  in  error,  leave  was  asked  to  amend 
in  conformity  with  the  order  of  the  county  court,  which 
was  denied  and  which  request  was  renewed  in  this  court 
and  again  refused.  The  character  of  the  amendment  does 
not  appear,  but  it  cannot  be  inferred  from  the  report  that 
any  objection  was  made  on  the  ground  of  materiality,  or 
that  the  amendment  sought  was  not  in  furtherance  of 
justice. 

In  Homan  v.  Steele,  18  Neb.,  652,  it  was  argued  that  the 
plaintiff's  remedy  was  by  an  action  on  a  quantum  meruit, 
and  not  on  the  contract  alleged.  Referring  to  the  subject. 
Judge  Maxwell  said :  "Where  proof  has  been  introduced 
without  objection,  which  would  entitle  a  plaintiff  to  recover, 
this  court  would,  if  necessary,  permit  an  amendment  of  the 
petition  to  conform  to  the  proof,  or  remand  the  cause  to 
the  district  court  for  that  purpose.^'  The  language  here 
used  appears  the  more  consonant  with  the  spirit  of  the  pro- 
vision for  amendments  after  judgment  after  conforming  the 
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pleadings  or  proceedings  to  the  facts  proved  when  the 
amendment  does  not  change  substantially  the  claim  or  de- 
fense. The  provision  referred  to  is  a  substantial  copy  of 
section  137  of  the  Ohio  Code,  which  according  to  Judge 
Nash  had  received  a  definite  construction  in  that  state  long 
previous  to  its  adoption  by  this.  The  author  named,  after 
an  exhaustive  analysis  of  the  provision  under  considera- 
tion, summarizes  as  follows:  ^' We  conclude,  therefore,  that 
the  identity  of  the  action  cannot  be  changed  by  an  amend- 
ment, whether  in  regard  to  the  cause  of  the  action  or  the 
parties  to  it.  Where  the  action  is  founded  on  a  legal  right 
this  rule  must  be  strictly  applied.  In  chancery  cases  the 
rule  heretofore  prevailing  in  courts  of  equity  will  still 
prevail  and  be  liberally  applied  to  cases  in  rem  or  in  equity. 
No  other  construction  can  be  given  to  the  section  without 
unsettling  all  certainty  in  the  administration  of  justice  and 
all  uniformity  in  the  practice  of  courts;  since  such  practice 
will  be  but  the  individual  discretion  of  the  court  or  judge; 
whereas  a  court  must  have  rules  even  for  the  exercise  of  its 
discretion,  so  that  it  may  mete  out  to  all  the  same  admin- 
istration of  the  law."  (1  Nash,  Code  Pleading,  323.) 

In  Boone,  Code  Pleading,  sec.  234,  it  is  said :  ''Amend- 
ments after  trial  are  very  cautiously  allowed,  and  the  gen- 
eral rule  is  that  a  party  who  has  not  sought  to  amend  until 
after  he  has  been  nonsuited  is  too  late  to  ask  for  a  new 
trial  and  an  amendment.''  And  the  proposition  thus  stated 
is  in  accord  with  the  views  of  other  writers.  (See  Bliss, 
Code  Pleading,  sec  429  et  seq.;  Maxwell,  Code  Pleading, 
pp.  677, 578 ;  Elliott,  Appellate  Proceedure,  sec.  610.)  Nor 
is  the  doctrine  above  asserted  without  support  from  the 
decisions  in  point.  In  Smitli  v.  Mayor  of  New  York^  37 
N.  Y.,  518,  application  was  made  to  the  court  of  appeals 
for  leave  to  amend  so  as  to  change  the  action  from  one  for 
breach  of  an  implied  contract,  to  one  for  money  had  and 
received ;  but  Hunt,  C.  J.,  denied  the  motion,  using  the 
following  language :  ^'I  have  never  known  the  exercise  of 
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such  a  power  by  this  court.  *  *  *  In  no  event  could 
it  be  granted  except  by  a  motion,"  etc.  In  FUoh  v.  Mayor 
of  New  York,  88  N.  Y.,  500,  Danforth,  J.,  in  denying 
leave  to  amend,  refers  to  section  723  of  the  New  York 
Code,  from  which  section  144  of  our  Code  was  copied,  in 
the  following  language:  ''If  the  section  (723)  applies  to 
this  court  the  power  should  not  be  ejcercised  unless  it  is 
plain  that  no  substantial  right  of  the  adverse  party  would 
be  affected.  Here  the  case  has  been  tried  upon  a  different 
issue,  and  without  amendment  disposed  of  by  the  general 
term.  The  application .  should  have  been  to  that  court  or 
to  the  trial  court."  In  Romeyn  v.  Sickles,  108  N.  Y.,  650, 
it  was  held  error  to  permit  an  amendment  in  a  material 
respect  to  be  made  except  at  a  time  which  will  afford  the 
adverse  party  an  opportunity  to  meet  by  proof  the  new 
allegations;  and  in  Southwick  v.  First  Nat,  Bank  of  Meni- 
phis,  61  How.  Pr.  [N.  Y.],  164,  it  is  said:  "If  a  party 
can  allege  one  cause  of  action  and  then  recover  upon  an- 
other his  complaint  will  serve  no  useful  purpose,  but  rather 
to  ensnare  and  mislead  his  adversary."  In  Levy  v.  Chit" 
tenden,  120  Ind.,  37,  it  is  said:  ''This  court  has  always 
held  that  it  is  error  to  allow  an  amendment  to  the  pleadings 
which  changes  the  nature  of  the  cause  of  action  or  defense, 
after  the  trinl  has  been  concluded." 

But  it  should  be  remembered  that  the  Code  refers  not  to 
forms,  but  causes  of  action,  a  proposition  of  which  Homan 
r.  Steele  is  an  excellent  illustration.  There  the  action  was 
for  money  due  on  contract;  but  the  plaintiff's  right  to  re- 
cover on  the  agreement  being  in  doubt,  on  account  of  a 
failure  to  complete  the  building  named  within  the  stipu- 
lated time,  the  case  was  within  the  letter  as  well  as  the 
spirit  of  the  Code. 

The  wisdom  of  the  rule  is  fittingly  illustrated  by  the 

case  at  bar.     For  if  it  be  permissible  to  a  party  to  a  bill 

for  the  foreclosure  of  a  mortgage  or  other  lien,  to  disclaim 

interest  in  the  subject  of  the  action,  and  after  final  decree 

11 
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assert  an  adverse  title  by  way  of  ameDdmeDt,  it  may  with 
truth  be  charged  that  written  pleadings  are  designed  to 
mislead  and  ensnare  litigants  rather  than  to  secure  the 
orderly  administration  of  justice.  It  remains  to  be  deter- 
mined  whetlier  we  shall  examine  the  affidavits  presented  in 
order  to  ascertain  what  issues  were  actually  tried.  The 
fact  must  not  be  overlooked  that  the  object  of  this  proceed- 
ing is  to  secure  the  reversal  or  modification  in  this  court  of 
the  decree  appealed  from.  Had  the  application  been  made 
to  the  district  judge  who  heard  the  proofs,  the  case  would 
have  presented  no  difficulty,  as  he  would  have  known 
whether  the  proposed  amendment  conformed  to  the  fact» 
proved  or  presented  a  new  and  distinct  issue.  But  our  ex- 
amination is  necessarily  confined  to  the  record  and  that 
record  must  be  one  authorized  by  law.  It  must  also  be 
authenticated  in  the  manner  prescribed  by  statute.  Leave 
in  this  instance  to  amend  without  a  reversal  or  modification 
of  the  decree,  accompanied  by  an  order  remanding  the 
cause,  would  be  a  fruitless  result  of  the  appeal.  And  yet 
the  vacation  by  this  court  of  a  judgment  or  decree  upon 
exparteat^deLv'iis  as  to  what  transpired  before  the  trial  court 
would  be  an  anomaly  in  judicial  proceedings,  and  so  rad- 
ically opposed  to  the  settled  rules  of  practice  that  an  ex- 
amination of  the  cases  bearing  upon  the  subject  would  be 
a  work  of  supererogation.  We  confess  to  having  vainly 
sought  for  safe  ground  upon  which  to  sustain  the  applica* 
tion  in  this  ca?e. 

We  are  assured  by  counsel,  whose  unsworn  statements 
to  us  impart  absolute  verity  and  who  are  not  responsible 
for  the  misadventure  resulting  in  the  failure  to  secure  a 
bill  of  exceptions,  that  the  question  actually  tried  was  the 
validity  of  the  lien  as  against  the  appellant  as  owner,  for 
building  material  furnished  to  Spencer,  his  co-defendant. 
Such  a  case  must  appeal  strongly  to  any  court,  and  more 
especially  to  one  exercising  equitable  powers.  But  a  vaca- 
tion of  this  decree  implies  not  only  a  violation  of  the  let-^ 
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ter  of  the  Code^  but  also  a  reversal  of  those  rules  of  prac- 
tice which  experience  has  shown  to  be  necessary  in  the  due 
administration  of  the  law,  and  without  which  injustice  and 
confusion  will,  inevitably  follow.  The  motion  for  a  re- 
hearing is  accordingly  denied. 

MonON   DENIED. 


William  F.  Lorenzen  et  al.  v.  Kansas  City  In-       I4    90 

VESTMENT   COMPANY.  ^   ^ 

Filed  Fkbbdaby  20, 1895.    No.  5616. 

1.  Deceit:  False  Bepbbsentations:  Injury.    In  an  action  Id 

the  nature  of  an  action  of  deceit,  it  is  necessaiy  not  only  to> 
*  show  the  making  of  false  representations  jastifiably  relied  apon« 
bnt  in  addition  it  must  be  made  directly  and  not  by  conjecture 
to  appear  that,  from  sncb  false  representations  and  reliance  upon- 
them,  there  resulted  a  direct  and  actual  loss  to  plaintiff. 

2.  :  Evidence.  The  evidence  and  petition  in  this  case  re- 
viewed, and  held  to  have  justified  an  instruction  to  find  for  the 
defendantb 

Error  from  the  district  court  of  Douglas  county.  Tried, 
below  before  Doane,  J. 

The  facts  are  stated  by  the  commissioner. 

E.  J.  Corniahf  for  plaintiffs  in  error: 

If  there  is  any  evidence  to  support  a  verdict,  it  is  errbr 
to  direct  the  jury  to  find  for  the  defendant.  (Johnson  r» 
MUsouH  P.  R.  Co.,  18  Neb.,  690.) 

The  petition  was  modeled  after  the  petition  sustained  iD 
Booker  v.  Puyear,  27  Neb,,  346. 

A  prima  facie  case  of  conspiracy  was  proved,  although 
for  the  purposes  of  this  trial  it  was  not  necessary  to  be 
proved.  {Booker  v.  Fuyear,  27  Neb.,  346.) 
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Promises  which  tlie  promisor  does  not  iDtend  to  fulfill 
at  the  time  of  makiug  them,  an'i  upon  which  another  has 
relied  to  his  damage,  are  fraudulent.  {Oldham  r.  Bentley,  6 
B.  Mon.  [Ky.],  430;  Nichols  v.  Pinner,  18  N.  Y.,  306; 
Johnson  v.  Monell,  2  Keys  [N.  Y.],  663;  Schufeldt  v. 
Schniizler,  21  Hun  [N.  Y.],  462;  BurrUl  v.  Stevens,  73 
Me.,  395 ;  Rawdon  v.  Blatehford,  1  Sandf.  Ch.  [N.  Y.], 
344 ;  Durel  v.  Haley,  1  Paige  Ch.  [N.  Y.],  492.) 

The  representation  of  a  fact  in  the  future,  and  not  a  mere 
promise,  which  has  been  acted  upon  and  turns  out  to  be 
false,  will  entitle  the  injured  party  to  the  same  remedies  as 
fraudulent  misrepresentations  of  an  existing  fact.  {Abbott 
V.  Abbott,  18  Neb.,  504,  and  cases  cited;  Henderson  r.  San 
Antonio  &  M.  G.  R.  Co.,  17  Tex.,  560.) 

It  is  not  necessary,  to  sustain  an  action  for  deceit,  that 
the  defendant  should  be  benefited  by  the  deceit,  or  that  he 
should  collude  with  the  person  who  received  the  benefit. 
(Haycraft  ».  Creasy,  2  East  [Eng.],  92;  Russell  v.  Clarke, 
7  Cranch  [U.  S.],  69 ;  Upton  v.  Vail,  6  Johns.  [N.  Y.], 
181;  Fatten  v.  Gurney,  17  Mass.,  182;  Medbury  v.  Wat- 
son, 6  Met.  [Mass.],  246;  Emn  v,  Calhoun,  7  Vt.,  79; 
Hubbard  v.  Briggs,  31  N.  Y.,  529.) 

The  Kansas  City  Investment  Company  is  bound  by  the 
acts  of  its  agent.  {Olmstead  v.  Nao  England  Mortgage  Se- 
curity Co.,  11  Neb.,  487;  Cheney  v.  White,  5  Neb.,  261; 
Cheney  v.  Woodruff,  6  Neb.,  151 ;  Cheney  v.  Eberhardt,  8 
Neb.,  423;  TF/feon  t?.  ^eards/ey,  20  Neb.,  451 ;  McKeighan 
V.  Hopkins,  19  Neb.,  38 ;  Gerhardt  v.  Boatmans  Saving  In^ 
stltuiion,  38  Mo.,  60 ;  Henderson  v.  San  Antonio  <fe  M.  G, 
R.  Co.,  17  Tex.,  560;  Locke  v.  Stearns,  1  Met.  [Mass.], 
560;  Oriswold  v.  Haven,  25  N.  Y.,  595;  Johnson  v.  Bar- 
ber, 5  Oilman  [111.],  425.) 

Slight  evidence  of  collusion  is  sufficient  to  let  in  proof 
of  acts  and  declarations  of  co-conspirators.  (Broum  v.  Herr, 
21  Neb.,  125;  Tumbull  v.  Boggs,  43  N.  W.  Rep.  [Mich.], 
1050.) 
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Chok  &  Gosseit  and  McCoy  &  Olnisiead,  contra, 

Ryan,  C. 

This  action  was  brought  in  the  Douglas  county  district 
court  by  plaintiffs  in  error  ngainst  Alfred  Lindblom,  Nels 
0.  Brown,  and  the  Kansas  City  Investment  Company  for 
the  recovery  of  damages  to  the  amount  of  $16,000.  It 
was  cliarge<1  in  the  petition  that  the  defendants  entered 
into  a  conspiracy  having  for  its  object  the  cheating  and  de- 
frauding of  plaintiff;^,  and  obtaining  the  title  to  and  the 
possession  of  certain  real  property  owned  by  plaintiffs 
without  paying  therefor.  The  manner  in  which  it  was 
charged  that  this  was  undertaken  was  that  to  Alfred  Lind* 
blom  was  procured  to  be  sold  the  property  for  $16,000,  of 
which  sum  $4,^  00  was  to  be  paid  in  cash,  the  balance  to  be 
evidenced  by  his  notes,  secured  by  a  mortgage  back  on  the 
property  sold  him;  that  by  fraudulent  representations  as  to 
the  financial  responsibility  of  Nels  O.  Brown,  for  whom 
Alfred  Lindblom  was  the  alter  egoy  the  plaintiffs  were  in- 
duced to  make  the  proposed  sale  and  consent  to  have  tiieir 
mortgage  security  postponed  to  that  of  the  Kansas  City 
Investment  Company.  From  the  record  before  us  it  is  not 
made  to  appear  why  the  Kansas  City  Investment  Com- 
pany is  made  the  sole  defendant  in  error,  but  from  the 
brief  of  plaintiffs  in  error  it  appears  that  a  judgment  had 
been  rendered  against  the  other  defendants  before  the  ren- 
dition of  the  judgment  involved  in  this  proceeding.  The 
part  which  the  Kansas  City  Investment  Company  was 
charged  with  taking  in  the  above  alleged  scheme  was  that 
said  company,  by  its  agent,  represented  and  induced  plaint- 
iffs to  believe  that  Nels  O.  Brown  was  worth  $50,000  to 
$75,000  in  his  own  right;  that  Lindblom  was  in  his  em- 
ploy, and  that  Brown  and  Lindblom  had  $4,000  in  cash 
to  make  the  above  required  payment;  that  the  said  invest- 
ment company  would  loan  Brown  and  Lindblom  $21,000, 
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secured  by  first  mortgage  on  the  property  to  be  conveyed, 
the  proceeds  of  which  loan  would  be  paid  by  the  invest- 
ment company  itself  for  labor  and  material  to  be  used  in 
the  construction  of  eight  buildings  on  the  lots  to  be  sold 
Lindblom  and  Brown;  that  said  investment  company  fur- 
ther represented  that  it  had  taken  a  good  bond  which 
would  fully  guard  against  the  filing  of  mechanic's  liens 
against  said  property  when  it  should  be  acquired  and  im- 
proved by  Lindblom  and  Brown,  and  that  said  investment 
<K>mpany  agreed  that  it  would  see  that  the  application  of 
the  proceeds  of  the  loan  should  be  made  as  above  contem- 
plated, and  that  if  .the  work  should  not  be  done  according 
to  contract  said  investment  company,  upon  being  notified 
of  that  fact  by  Lindblom  and  Brown,  would  withhold  fur- 
ther payments  until  the  work  should  be  properly  done.  It 
was  further  alleged  that  the  investment  company  repre- 
sented to  plaintiffs  that  Brown  and  Lindblom  were  prac- 
tical carpenters  and  themselves  would  do  a  large  part  of 
the  work,  and  that  said  houses,  when  completed,  would  be 
worth  $21,000.  Plaintiffs  averred  that  they  relied  upon 
these  representations  whereby  they  were  induced  to  convey 
the  lots  which  they  owned  to  Lindblom;  that  the  cash 
payment  of  $4,000  was  made  with  a  part  of  the  loan  ad- 
vanced for  that  purpose  by  the  investment  company;  that 
both  Brown  and  Lindblom  were  insolvent;  that  the  pay- 
ments made  of  the  amount  loaned  were  not  applied  on 
material  furnished  or  labor  done;  that  upon  notice  that  the 
work  was  not  being  done  according  to  contract  the  invest- 
ment company  did  not  so  require  it  to  be  done;  that  all  the 
material  used  did  not  cost  in  excess  of  $3,800,  for  which 
amount  a  lien  had  been  filed,  and  that  the  value  of  the 
real  estate  was  $16,000,  In  general,  it  was  further  averred 
that  the  investment  company  had  in  every  respect  refused 
to  perform  its  undertakings,  and  that  by  reason  thereof 
and  of  its  false  representations  the  plaintiffs  had  been 
damaged  in  the  sum  for  which  judgment  was  prayed.     Is- 
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saes  were  duly  joined  on  all  the  material  allegations  of  the 
petition,  and  after  the  introduction  of  all  the  evidence  the 
jury  were  instructed  to  find  in  favor  of  the  defendant  in 
error.  From  a  judgment  rendered  on  this  verdict,  error 
proceedings  have  been  prosecuted  to  this  court. 

The  evidence  showed  that  the  terms  of  the  intended  sale 
were  arranged  between  plaintiffs  and  Lindblom  and  Brown 
in  the  latter  part  of  August,  1889;  that  the  first  interview 
between  plaintiffs  and  the  investment  company  took  place 
on  September  10  thereafter;  that  in  this  interview  it  was 
disclosed  by  the  investment  company  that  it  proposed  to 
make  a  loan  of  (21,000,  secured  by  first  mortgages  on  the 
property  owned  by  plaintiffs  after  it  should  have  been  con- 
veyed to  the  other  parties;  that  a  bond  had  been  taken  by 
said  company  to  indemnify  it  against  the  filing  of  mechan- 
ics'liens;  that  Mr.  Lorenzen  read  this  bond;  that  he  asked 
the  agent  of  the  investment  company  if  it  was  intended  to 
furnish  the  $4,000  to  make  the  cash  payment  required  to 
induce  plaintiffs  to  convey,  and  the  answer  of  this  agent  not 
being  satisfactory  Mr.  Lorenzen  stated  to  the  agent  that  the 
sale  would  not  be  consummated  upon  the  required  cash  pay- 
ment being  made  in  that  way.  A  party  who  had  bargained 
for  the  same  real  property  as  is  now  under  consideration 
before  plaintiffs  agreed  to  convey  to  Lindblom,  and  who 
liad  procured  the  substitution  of  Lindblom  and  Brown  for 
himself,  after  the  above  conversation,  procured  a  written 
statement  from  the  agent  of  the  investment  company  ad- 
dressed to  himself,  that  the  said  company  would  advance 
u|)on  the  proposed  loan  the  sum  of  $4,800  whenever  the 
mortgages  in  its  favor  were  made  the  first  recorded  liens  on 
the  property  to  be  conveyed.  The  purpose  for  which  this 
statement  was  procured  was  not  disclosed  to  the  invest- 
ment company  or  its  agent,  but  the  party  who  received  it 
borrowed  $4,000  on  the  faith  of  it,  and  with  that  $4,000 
Lindblom  and  Brown  made  the  cash  payment  required  to 
satisfy  plaintiffs  to  close  up  the  trade.     Afterward,  without 
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the  slightest  intention  of  doing  wrong,  and  indeed  without 
knowledge  of  the  purpose  for  which  the  aforesaid  state- 
ment had  been  procured,  or  used,  the  investment  company 
paid  the  sum  of  $4,800  as  it  had  indicated  that  it  would,  and 
this  enabled  the  bank  to  obtain  payment  of  the  aforesaid 
loan.  On  the  trial  we  have  not  been  able  to  find  that  any 
proof  was  made  of  the  value  of  the  real  property  at  that 
time.  It  was,  however,  admitted  that  there  had  been  ob- 
tained decrees  of  foreclosure  on  the  several  mortgages 
which  secured  the  aggregate  loan  made  by  the  investment 
company  in  the  United  States  circuit  court  for  the  district 
of  Nebraska,  and  that  a  motion  to  open  said  decrees  was 
pending  when  this  trial  was  had.  There  had,  therefore^ 
taken  place  no  judicial  sale  which  would  have  afforded 
evidence  that  the  security  held  by  plaintiffs  for  their  de- 
ferred payments  were  of  no  value.  This  suit  against  the 
defendant  in  error  was  in  the  nature  of  an  action  for  de- 
ceit. The  end  sought  by  the  false  representations  as 
charged  was  the  procuring  of  plaintiiFs  to  part  with  their 
real  pro|)erty  upon  insufficient  security  for  the  payment  of 
the  purchase  price.  The  fact  that  the  security  so  obtained 
to  be  accepted  was  inadequate  was  an  element  indispensable 
to  the  establishment  of  an  actual  loss  sustained.  As  the 
proofs  stood  wiien  the  case  was  submitted  to  the  jury,  there 
had  been  no  conspiracy  shown,  neither  had  there  been 
proved  a  single  fact  tending  to  connect  the  investment  com- 
pany with  any  fraud  or  misrepresentation.  When  we  take 
into  account  the  further  fact  that  there  had  been  no 
affirmative  showing  that  the  plaintiffs  would  not  be  able 
to  collect  the  entire  amount  of  their  claim  by  a  foreclosure 
sale  of  the  mortgaged  premises,  we  conclude  that  the  dis- 
trict court  properly  directed  a  verdict  in  favor  of  the  de- 
fendant.    Its  judgment  is  therefore 

Affirmed. 
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Standard  Stamping  CJompany  v.  Levi  G.  Hbtzel 

ET  AL. 

Filed  Febbuaby  20,  1895.    No.  5819. 

1  Attachment:  Affidavits:  Hearing  on  Motion  to  Dis- 
solve. Where  it  was  alleged  in  the  petition  in  an  attachment 
case  that  the  defendants  acted  conjunctively,  the  first  named 
baying  on  credit  and  turning  over  goods  to  the  second  to  be  dis- 
posed of  by  him  for  the  joint  benefit  of  both,  it  was  proper  on  a 
motion  to  dissolve  such  attachment  to  consider  whether  or  not 
there  existed  the  alleged  privity  between  the  defendants. 

1    :  Motion  to  Dissolve:  Trial.     On  a  motion  to  dissolve 

an  attachment  the  levy  upon  property,  as  that  of  a  defendant, 
ibrbids  plaintiff's  denial  that  such  defendant  has  an  ownership 
interest  therein. 

B. :  Dissolution:  Special  Findings.  Where  an  attach- 
ment had  previously  been  dissolved  upon  a  full  hearing  of  the 
merits,  there  existed  no  requirement  that  upon  request,  sus- 
tained by  affidavits,  additional  special  findings  should  be  made, 
and  it  was  not  erroneous  on  motion  to  strike  such  affidavits  from 
the  files. 

Erbor  from  the  district  court  of  Douglas  county.  Tried 
below  before  Keysor,  J. 

Catanaghj  Thomas  &  McGrilion^  for  plaintiff  in  error: 

The  court  erred  in  considering  and  determining  the  ques- 
tion of  partnership  between  the  defendants.  (Drake,  At- 
tachmenty  sec.  418;  Alexander  v.  BrotoUy  2  Dis.  [O.],  396; 
Hermann  v.  Amedee,  30  La.  Ann,,  393 ;  Kuehn  v,  Faroni, 
19  Pac.  Kep.  [Nev.],  273;  Olmstead  v.  Rivera,  9  Neb.,  234.) 

Cowin  &  McHughy  contra: 

The  affidavit  is  a  sufficient  and  complete  denial  of  the 
groands  of  attachment  and  raised  an  issue  which  went  di- 
rectly to  the  right  of  the  plaintiff  to  maintain  its  attach-^ 
ment.  (Leach  v.  Cook,  10  Vt,  239;  Taylor  v.  McDonald^ 
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4  O.,  150;  Covxiin  v.  Hurford,  4  O.,  133;  2  Bates,  Part- 
nership, sec  1117.) 

The  action  of  the  trial  court  in  considering  the  evidenoe 
introduced  upon  the  question  of  the  alleged  partnership  of 
the  defendants,  for  the  purpose  of  determining  the  truth  of 
the  allegations  of  the  affidavit  for  attachment,  was  neces- 
sary and  proper.  (Reed  v.  Maberiy  21  Neb.,  696;  Hamilton 
V.  Johnson,  32  Neb.,  730;  Bundreni  v.  DenUy  25  Kan«,  430; 
Stapteton  v.  On-,  23  Pac.  Rep.  [Kan.],  109;  Oued  v.  Ram- 
sey, 33  Pac.  Rep.  [Kan.],  17.) 

The  order  of  the  trial  court  in  discharging  the  attach- 
ment upon  motion  of  defendant  Frauk  J.  Hetzel  was 
proper.  (  Windt  v,  Banniza,  26  Pac.  Rep.  [Wash.],  189; 
Claflin  V.  Detdbach,  28  Atl.  Rep.  [N.  J.],  715:  Mayer  v. 
Zingre,  18  Neb.,  468;  Dolan  v.  Armstrong,  35  Neb.,  339.) 

Ryan,  C. 

Plaintiff  brought  suit  in  the  district  court  of  Douglas 
county  against  the  defendants  named,  as  individuals,  for 
the  recovery  of  judgment  in  the  sum  of  }348.13,  alleged 
to  have  been  due,  and  the  sum  of  $1,067.71  about  to  be- 
come due  when  suit  was  brought.  An  attachment  was,  at 
the  commencement  of  the  suit,  procured  to  be  issued  against 
the  property  of  the  defendants,  but  was  levied  on  a  stock 
of  groceries  of  which  the  defendant  Frank  J.  Hetzel 
claimed  to  be  the  owner.  From  an  order  dissolving  said 
attachment  plaintiff  has  prosecuted  error  proceedings  to 
this  court.     In  the  petition  were  averments  as  foUows : 

''2.  The  defendants  are  a  partnership  doing  business  in 
the  city  of  Omaha,  Nebraska,  in  the  wholesale  and  retail 
grocery  business,  but  are  not  doing  busines  as  such  part- 
nership under  any  firm  name. 

'^3.  Thedefendants,  although  partners,  were  and  aredoing 
business  as  such  wholesale  and  retail  grocers  at  three  points 
in  said  city  and  state ;  one  store  under  the  name  of  the '  Mam- 
moth,' on  the  west  side  of  Sixteenth  street,  between  Dodge 
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and  Douglas  streets;  one  store  under  the  name  of  tlie  ^Bee 
Grocery  CJompany/  on  Sixteenth  street,  between  Cass  and 
California  streets;  and  one  store  near  the  corner  of  Twenty- 
fourth  and  Cuming  streets  under  the  name  of  L.  G.  Hetzel. 

"4.  That  between  June  14th  and  August  11th,  1892, 
plaintifiP  sold  and  delivered  to  the  said  defendants,  at  the 
special  instance  and  request  of  the  said  L.  G.  Hetzel,  goods, 
wares,  and  merchandise  of  the  value  of  $1,415.84,  *  * 
whicli  said  wares  and  merchandise  were  purchased  for  the 
said  defendants  jointly,  and  exposed  for  sale  in  their  three 
several  places  of  business.'^ 

Following  the  above  allegations  there  were  averments  in 
the  petition  that,  previous  to  a  date  in  1892  not  given,  the 
defendants  had  held  thetuselves  out  to  the  public  as  part- 
ners, but  had  then  pretended  to  dissolve  said  partnership 
relation,  and,  from  thenceforward,  each  defendant  had  pre- 
tended to  engage  in  business  for  himself  and  on  his  own 
sole  account,  but,  as  plaintiff  charges  upon  belief,  there  ex- 
isted a  conspiracy  between  the  defendants  to  defraud  whole- 
sale houses  by  buying  largely  on  credit  and  selling  and 
concealing  as  many  of  their  goods  as  it  was  possible,  leav- 
ing said  wholesale  houses  unpaid ;  that  to  facilitate  said 
fraudulent  plan,  and  as  part  thereof,  the  pretense  of  disso- 
lution had  been  resorted  to,  after  which  Levi  G.  Hetzel  in 
his  own  name  purchased  goods  from  as  many  wholesale 
houses  as  would  give  him  credit,  and  from  these  goods  fur- 
nished the  store  which  it  was  pretended  was  being  run  by 
Fruok  J.  Hetzel  as  his  own ;  that  said  goods  so  purchased  by 
Levi  G.  Hetzel  were  for  the  benefit  of  both  of  said  defendants 
and  were  purchased  in  pursuance  of  said  plan  to  defraud, 
and  that  Frank  J.  Hetzel  received  the  portion  of  said  goods 
so  furnished  him  in  pursuance  of  said  plan  to  defraud,  and 
to  enable  said  Levi  G.  Hetzel  to  defraud,  and  for  the  pur- 
pose of  defrauding  the  plaintiff.  In  connection  with  the 
above  averments  there  was  given  a  statement  of  the  dates 
at  which  would  fall  due  the  amounts  for  which  judgment 
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was  prayed.  Tiie  affidavit  for  an  attachment  likewise  de- 
scribed these  amounts,  and  the  date  of  maturity  of  each, 
and,  in  addition,  contained  allegations  that  the  defendants 
had  sold,  conveyed,  or  otherwise  disposed  of  their  property 
with  intent  to  defraud  their  creditors,  and  were  about  to 
remove  their  property,  or  a  material  part  thereof,  with  the 
intent,  or  to  the  effect,  of  cheating  or  defrauding  their 
creditors,  or  hindering  them  in  the  collection  of  their  debts. 

The  motion  to  dissolve  the  attachment  wai  filed  on  be- 
half of  Frank  J.  Hetzel  alone.  It  was  heard  and  deter- 
mined upon  consideration  of  a  large  amount  of  evidence 
presented  by  affidavits,  and  of  still  more  abundant  testi- 
mony given  orally.  With  the  result  attained  we  cannot 
interfere,  for  the  findings  of  a  trial  court  as  to  the  exist- 
ence of  facts  established  upon  the  consideration  of  conflict- 
ing evidence  are  conclusive  when  the  proofs  are  such  that 
different  minds  therefrom  might  fairly  draw  different  con- 
clusions. 

It  is  strenuously  urged  by  the  plaintiff  in  error  that 
since  in  the  petition  there  were  averments  of  the  existence 
of  a  partnership  between  the  defendants,  that  question  was 
one  which  could  properly  arise  only  upon  the  issue  made  by 
a  denial  of  this  averment  in  the  answer,  and  that,  therefore, 
the  district  court  erred  in  considering  whether  or  not  the 
alleged  partnership  relation  actually  existed.  The  goods 
attached  were  claimed  by  Frank  J.  Hetzel.  By  the  at- 
tachment of  these  goods  as  the  property  of  both  the  defend- 
ants there  was  a  recognition  by  plaintiff  that  Frank  J. 
Hetzel  had  an  interest  in  them  as  an  owner.  If,  in  fact, 
Frank  J.  Hetzel  was  the  sole  owner  of  the  attached  prop- 
erty he  was  entitled  to  have  the  attachment  thereon  dis- 
solved unless,  in  some  way,  there  was  shown  a  privity  be- 
tween the  defendants,  for  the  plaintiff  itself  in  its  petition 
had  alleged  that  the  sale  of  the  goods  was  made  to  Levi  G. 
Hetzel.  In  this  connection  there  were  extended  averments 
of  a  partnership  relation  under  and  by  virtue  of  which  the 
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properly  purchased  was  bj  Levi  6.  turned  over  to  his 
brother  in  pursuance  of  a  common  purpose  between  these 
brothers  of  perpetrating  a  fraud^  or  series  of  frauds.  These 
averments,  it  will  be  noticed,  were  not  made  as  mere  elabo* 
rations  of  the  grounds  of  attachment  prescribed  by  statute, 
but  rather  were  the  statements  of  facts  upon  which  it  was 
sought  to  liold  Frank  J.  liable  personally  for  the  goods 
sold.  If  the  district  court  could  not  consider  whether  or 
not  the  privity  alleged  had  an  existence,  it  would  result,  of 
necessity,  that  in  the  petition  there  was  no  averment  under 
which  Frank's  property  could  be  attached,  for  in  that  event 
there  would  exist  no  grounds  for  holding  liable  either  him- 
self or  his  property.  There  was  introduced  a  great  deal  of 
evidence  which  tended,  unexplained  and  uncontradicted,  to 
show  that  Levi  had  fraudulently  transferred  his  property 
to  Fr^nk.  If  the  goods  had  been  attached  in  the  hands  of 
Frank,  as  in  reality  the  property  of  Levi,  placed  in  Frank's 
hands  for  the  purpose  of  defrauding  the  creditors  of  Levi, 
this  would  have  been  competent.  But  such  was  not  the 
case;  the  profierty  was  attached  as  that  of  both  Levi  and 
Frank.  It  was  therefore  necessary,  in  view  of  the  plaint- 
iff's averment  that  the  goods  were  in  reality  sold  to  both, 
though  the  transaction  was  with  Levi  alone  in  his  own 
name,  to  show  that  there  existed  a  privity  between  Frank 
and  Levi  in  order  to  sustain  the  attachment  sued  out  and 
levied  as  it  was.  Upon  consideration  of  all  the  evidence 
adduced  there  was  no  sufficient  proof  to  satisfy  the  court 
that,  in  purchasing,  Levi  acted  for  Frank,  either  as  a 
partner  or  otherwise,  hence  it  resulted  that  in  so  far  as 
Frank's  interests  were  concerned  the  attachment  was  prop- 
erly dissolved. 

Probably  for  the  purpose  of  prosecuting  with  distinct- 
ness some  questions  deemed  important,  the  plaintiff,  after 
the  motion  to  dissolve  the  attachment  had  been  sustained, 
filed  certain  affidavits  with  a  request  for  specific  findings 
not  theretofore  made.     On  motion  these  affidavits  were 
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Stricken  from  the  files.  There  exists  no  rule  which  re- 
quires, upon  questions  of  the  nature  of  those  presented  in 
this  case,  that  the  district  court  must  make  special  findings 
of  fact  or  conclusions  of  law  upon  request  so  to  do.  In 
this  case  there  had  already  been  made  sufficient  findings  to 
justify  the  order  dissolving  the  attachment.  There  was, 
therefore,  no  error  in  striking  the  affidavits  from  the  files 
as  was  done.     The  judgment  of  the  district  court  is 

Affirmed. 
Irvine,  C,  not  sitting. 


B.  O.  Perkins  et  al.,  appellants,  v.  Butler  County 

ET  AL.,  APPELLEES.* 
Filed  Fbbbuaby  20,  1895.    No.  5659 

1.  AsBignment  of  Unearned  Money  Under  Contract.  Ad 

assigDment  of  moneys  not  yet  earned,  bat  eipected  to  be  earned 
in  the  future  under  an  existing  contract,  is  in  equity  valid  and 
enforceable. 

2.  Insolvent  Partnership :  Distribution  of  Assets.    When  a 

partnership  is  dissolved  and  is  insolvent,  its  assets  will  be 
treated  by  a  court  of  equity  as  a  trust  fund  for  the  payment  of 
partnership  creditors,  and  the  creditors  of  one  partner  will  not 
be  permitted  to  divert  the  assets  to  the  prejudice  of  the  partner- 
ship creditors. 

3.  Partnership :  Contbact  for  Building  Ck)nBT  House  :  Firm 

Assets:  Rights  of  Labobebs  and  Matebial-Men.  A  and 
B  were  partners  and  had  a  contract  for  the  construction  of  a 
court  house  for  Butler  county.  During  the  progress  of  the  work 
the  partnership  was  dissolved,  it  being  agreed  that  A  should 
complete  the  court  house  and  receive  for  himself  any  profits  ac- 
cruing thereon.  He  gave  a  bond  to  B  to  indemnify  B  against 
liabilities  arising  out  of  the  court  house  contract.  B  agreed  that 
A  might  use  the  firm  name  in  completing  the  court  house. 


*  A  rehearing  has  been  allowed. 
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Thereafter  A  borrowed  mooe^  which  be  used  in  completing  the 
court  bonse.  The  money  was  borrowed  on  a  note  signed  by  A 
indi^idnally  and  indorsed  by  G  and  D.  To  secure  them  A  made 
in  the  firm  name  an  order  upon  the  county  directing  the  pay- 
ment to  C  and  D  of  fiiteen  per  cent  of  the  contract  price  which 
was  by  the  contract  reserved  until  the  oonrt  house  was  finished. 
It  did  not  appear  that  C  and  D  indorsed  the  note  on  the  credit  of 
the  firm  of  A  and  B  or  on  the  faith  that  the  money  would  be 
used  in  the  building.  Thereafter  A  and  B  gave  orders  against 
the  same  fund  to  various  persons  who  had  performed  work  or 
famished  material  for  the  building.  G  and  D  were  compelled 
to  pay  A's  note.  Held^  That  the  finding  of  the  trial  court  that 
the  debt  from  A  to  G  and  D  was  the  individual  debt  of  A  was 
in  accordance  with  the  evidence  ;  that  as  between  A  and  B,  the 
county,  and  laborers  and  material-men  the  fund  was  partnership 
assets,  and  that  the  laborers  and  material- men  were  entitled  to 
be  paid  therefrom  prior  to  G  and  D. 

Appeal  from  the  district  court  of  Butler  county.  Heard 
below  before  Whekler,  J. 

Oeorge  P.  Sheesley,  R,  8.  Norval^  and  George  W.  Lowley, 
for  appellants^  cited :  1  Bates,  Partnership,  sec.  559 ;  2 
Bates,  Partnership,  sees.  679,  707, 824 ;  Warren  v.  Martin^ 
24  Neb.,  273;  3  Pomeroy,  Equity  Jurisprudence,  sees. 
1280,  1283. 

Lee$e  &  Stewart,  also  for  appellants. 

Steele  Bros.,  Evans  &  Hale,  M.  A.  Hail,  and  Frich  & 
Dolezal,  contra  : 

The  assets  of  an  insolvent  partnership  are  a  trust  fund 
for  the  payment  of  partnership  creditors.  {TUCh  Oa^e,  3 
Neb.,  261;  Roop  v.  Herron,  15  Neb.,  73;  Caldwell  v. 
Bloomington  Mfg.  Co.,  17  Neb.,  489 ;  Rothell  v.  Orimea,  22 
Neb.,  626 ;  Smith  v.  Jones,  18  Neb.,  481 ,  Banks  v.  Steele, 
27  Neb.,  138.) 

A  surviving  partner,  or  a  partner  who  succeeds  to  the 
business  of  a  firm  for  the  purpose  of  completing  and  wind- 
ing up  its  affairs,  may  pledge  property  to  secure  partnership 
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debts,  but  such  partner  cannot  enter  into  a  contract  by 
which  partnership  assets  are  diverted,  or  by  which  an  ad- 
ditional liability  would  be  created  against  the  estate  of  a 
deceased  or  retiring  partner.  {Holland  v.  Fuller,  13  Ind., 
195;  Tiemann  v.  Molliter,  71  Mo.,  512;  Haydenv»Oretcher, 
75  Ind.,  108;  Bank  of  South  Carolina  v,  HumphreySy  1 
McCord  [S.  Car.],  388;  Cotton  v.  Evans,  1  Dev.  &  B.  Eq. 
[N.  Car.],  284;  Veale  v.  Hassan,  3  McCord  [S.  Car.],  278; 
Lee  V.  Slowe,  57  Tex.,  444;  Kendall  v,  Riley,  45  Tex.,  20; 
DoKzelot  V,  Rawlings,  58  Mo.,  75;  Bank  of  Poii  Gibson  r. 
Baugh,  9  S.  &  M.  [Miss.],  290.) 

The  claim  of  appellants  is  a  new  obligation.  It  is  one 
existing  in  favor  of  a  creditor  who  ^was  suoh  at  the  time  of 
dissolution.  This  new  obligation  and  liability  Chidester 
had  no  right  to  incur,  even  if  he  had  undertaken  to  do  so 
in  the  firm  name.  (Haydenv,  Cretcher,  75  Ind.,  108;  Bow- 
man  v.  Blodgetl,  2  Met.  [Mass.],  308 ;  Bank  of  Port  Gib- 
son  r.  Baugh,  9  S.  &  M.  [Miss.],  290;  Dowzelot  v,  Rawl- 
ings, 58  Mo.,  75;  Rice  v.  McMartin,  39  Conn.,  573;  Sutton 
V.  Dillaye,  3  Barb.  [N.  Y.],  629 ;  Cotton  v.  Evans,  1  Dev. 
&  B.  Eq.  [N.  Car.],  284;  Veale  v.  Hassan,  3  McCord  [S. 
Car.],  278;  Van  Doren  v.  HoHon,  19  Hun  [N.Y.],  7;  Lee 
V.  Stowe,  57  Tex.,  444;  Kendall  v.  Riley,  45  Tex.,  20; 
Roots  V.  Mason  City  Salt  &  Mining  Co.,  27  W.  Va.,  483.) 

It  was  the  moral  duty  of  the  county,  and  the  legal  duty 
of  Barras,  to  see  that  the  labor  and  material  creating  the 
fund  was  paid  out  of  it.  {Sample  v.  tiale,  34  Neb.,  220.) 

Appellees  also  made  reference  to  the  following  cases: 
BenneU  v.  Buchan,  61  N.  Y.,  222;  Bobbins  v.  Fullei^,  24 
N.  Y.,  570;  Van  Doren  v.  Horton,  19  Hun  [N.  Y.],  7; 
McCleUand  v.  Remsen,  23  How.  Pr.  [N.  Y.],  175;  Thursby 
t;.  Lidgeficood,  69  N.  Y.,  198. 

Irvine,  C. 

-  In  1889  William  J.  Chidester  and  C.  F.  Barras  were 
copartners  under  the  name  of  Chidester  &  Barras.     In  that 
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year  they  entered  into  a  contract  with  Butler  county  for  the 
<x>nstruction  of  a  court  house,  for  which  they  were  to  receive 
147,700.     The  contract  provided  for  the  payment  to  Chid- 
ester  &  Barras  each  month  of  eighty-five  per  cent  on  ma- 
terials furnished  and  labor  performed  during  the  month, 
the  remaining  fifteen  per  cent  to  be  paid  after  the  work 
was  completed.     Some  time  after  this  contract  was  entered 
into  work  was  begun  on  the  court  house  and  continued 
by  Chidester  &  Barras  until  October  22,  1890,  when  the 
<x>parlner8hip  was  dissolved.     The  terms  of  the  dissolution 
were  evidenced  by  several  instruments.     By  one  of  these 
Barras  agreed  that  if  Chidester  should  give  him  u  good  and 
sufficient  bond  to  hold   him  harmless  against  all  loss  or 
damage  for  which  .Chidester  &  Barras  might  become  liable 
for  any  failure,  fraud,  or  neglect  upon  their  part  in  and 
about  the  construction  of  the  court  house,  or  for  any  loss 
for  work,  labor,  or  material  furnished,  or  for  any  failure  on 
the  part  of  Chidester  to  pay  for  labor  or  material  used  in 
the  construction  of  the  court  house,  then  Barras  would 
waive  all  claims  for  any  profit  which  might  accrue  in  the 
<x>nstruction  of  the  court  house;  and  Barras  further  agreed 
^Mhat  the  said  Chidester  shall   use  the  firm  name  in  and 
about  the  construction  of  said  court  house.''     Another  in- 
strument is  the  bond  referred  to.     A  third  instrument  is  an 
agreement  of  dissolution,   whereby  all  unsettled  business 
was  to  be  settled  as  soon  as  practicable,  and  the  profits  or 
loss  shared  equally,  and  Chidester,  in  consideration  of  the 
relinquishment  by  Barras  of  all  claims  to  any  profit  aris- 
ing from  the  court  house  contract,  was  to  obtain  an  addi- 
tional surety  on  the  indemnity  bond  to  Barras.     Another 
instrument  is  a  notice  of  dissolution  signed  by  both  partners 
and  published  at  the  time.     This  notice  recited  that  the 
court  house  contract  was  to  be  carried  out  by  Chidester; 
that  he  was  authorized  to  receive  all  payments,  and  that  he 
was  responsible  for  all  bills  for  labor  and  material  per- 
formed and  furnished,  and  that  Chidester  was  to  use  the 
12 
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firm  name  to  complete  the  building,  and  Barras  was  act  to 
use  the  firm  name  ia  any  future  transactions.  A  still  fur- 
ther instrument  is  a  receipt  by  Barras  from  Chidester  for 
$160,  in  full  for  all  claims  on  the  court  house  contract. 

From  these  instruments  it  is  clear  that  it  was  the  inten* 
tion  of  the  parties  to  effect  a  dissolution  as  of  October  22, 
1890,  so  far  as  practicable;  that  Barras  received  $150  in 
lieu  of  other  demands  on  account  of  the  court  house,  and 
Chidester  undertook  to  indemnify  him  from  liability  on 
account  of  that  contract.  It  is  also  clear  that  between  the 
partners  it  was  understood  that  Chidester  should  proceed 
alone  with  the  work.  But  it  is  equally  clear  that  Chidester 
and  Barras  recognized  the  fact  that  as  to  third  persons  their 
existing  contract  liabilities  could  not  be  affected,  and  so  it 
was  expressly  agreed  that  Chidester  might  use  the  firm 
name  in  the  fulfillment  of  the  court  house  contract.  Chid- 
ester proceeded  with  the  work,  and  in  December  induced 
Perkins  and  Spelts,  the  plaintiffs,  to  sign  as  joint  makers 
with  him  a  promissory  note,  to  the  order  of  the  Columbia 
National  Bank  of  Lincoln,  for  $4,000.  This  note  was  dis- 
counted by  the  bank  and  the  proceeds  placed  to  Chidester^s 
credit  individually  and  not  to  the  credit  of  Chidester  & 
Barras.  Chidester  testifies  that  his  object  in  obtaining  this 
money  was  to  use  it  on  the  court  house  contract,  and  the 
evidence  shows  that  nearly  all  of  it  was  so  used.  At  the 
time  this  note  was  made  Chidester  delivered  to  Perkins  & 
Spelts  the  following  instrument: 

"Jb  the  Honorable  Board  of  Supervisors  and  County 
Treasurer  of  BiUler  County,  Nebraska:  Please  pay  to  B.  O. 
Perkins  and  L.  Spelts  all  of  the  fifteen  per  cent  now  due 
and  which  will  be  due  us  on  the  court  house  contract  and 
this  shall  be  your  receipt  for  same  said  15  per  cent,  being 
$7,155.  Dated  at  David  City,  Neb.,  this  9ih  day  of  Dec., 
in  the  yeai'  1890.  Chidester  &  Barras, 

"  By  W.  J.  Chidester.'' 
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It  does  not  appear  that  there  was  any  agreement  between 
Chidester  and  the -plaintiffs  that  the  money  should  be  used 
for  the  court  house,  nor  that  they  supposed  that  they  were 
dealing  with  the  firm  of  Chidester  &  Barras  in  signing  the- 
note.  It  does  not  even  appear  that  they  were  informed  what 
Chidester's  purpose  was  in  procuring  the  loan.  The  most 
that  can  be  said  is  that  Perkins  at  least  evidently  relied 
largely  on  the  assignment  of  the  fifteen  per  cent  reserve  fund 
to  secure  him  in  his  suretyship.  This  note  was  once  or 
twice  renewed  and  was  finally,  on  July  6,  1891,  paid  by 
Perkins  and  Spelts.  On  December  30,  1890,  Perkins  and 
Spelts  bad  filed  the  assignment  with  the  county  clerk  of 
Butler  county.  The  court  house  was  completed  and  ac- 
cepted about  May  28,  1891,  and  there  was  found  to  be 
due  from  the  county  to  Chidester  &  Barras  $8,344.82. 
At  the  time  the  work  was  completed  a  number  of  orders 
were  given  against  this  fund  in  favor  of  persons  who  had 
performed  labor  or  furnished  material  for  the  court  house 
Some  of  these  orders  were  signed  by  both  Chidester  and 
Barras,  some  of  them  were  signed  in  the  firm  name  by^ 
Barras  alone.  There  is  evidence  sufficient,  at  least  to  sus* 
tain  the  finding  to  that  effect  by  the  district  court,  that  at 
the  time  of  the  dissolution  Chidester  &  Barras  were  in- 
solvent. Perkins  and  Spelts,  after  paying  the  note,  brought 
this  action  against  Butler  county,  Chidester,  and  the  labor-^ 
ers  and  material-men  praying  that  they  be  decreed  entitled 
to  payment  of  the  money  due  from  Chidester  from  the  fuud 
in  the  hands  of  the  county,  prior  to  the  payment  of  the 
other  parties. 

The  county  answered,  admitting  the  contract  with  Chi- 
dester &  Barras,  the  completion  and  acceptance  of  the 
court  house,  and  that  there  was  due  thereon  the  amount 
already  stated.  It  then  pleaded  the  presentment  to  it  of 
the  various  orders,  and  prayed  the  adjudication  by  the  court 
of  the  respective  claims  of  the  plaintiffs  and  of  the  labor-^ 
ers  and  material-men,  and  the  protection  of  the  court  ia 
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the  disbursement  of  the  money.  The  numerous  laborers 
and  material-men  filed  answers,  putting  plaintifis'  claims 
in  issue,  and  cross-petitions  setting  up  claims  in  themselves 
to  the  fund.  The  court  found  that  the  moneys  in  the 
hands  of  Butler  county  were  partnership  assets  of  Chides- 
ter  &  Barras,  and  that  the  laborers  and  material-men 
were  creditors  of  the  firm,  and  the  plaintiffs  were  individ- 
ual creditors  of  Chidester;  that  Chidester  &  Barras  were 
insolvent.  The  court  then  found  the  amount  due  each  of 
the  laborers  and  material  men,  classifying  their  claims  in 
groups,  but  ordering  the  payment  of  all  before  the  pay- 
ment of  any  money  to  the  plaintiffs.  From  this  decree  the 
plaintiffs  ap})eal. 

There  is  but  little  controversy  as  to  the  facts,  but  the 
discussion  of  law  has  taken  a  wide  range.  We  think  a 
few  considerations  are  sufficient  to  resolve  the  case  to  a  single 
question,  or  group  of  questions.  In  the  first  place,  what- 
ever may  have  been  the  law  formerly,  and  however  such  a 
transaction  may  be  regarded  now  in  a  court  of  law,  it  is 
settled  that  in  equity  an  assignment  of  moneys  not  yet  due 
or  earned,  but  which  are  expected  to  be  earned  in  the  fu- 
ture under  an  existing  contract,  is  binding  and  will  be  en- 
forced. (East  Lewishurg  Lumber  &  Mfg,  Co,  v.  Marshy  91 
Pa.  St.,  96;  Ruple  v.  Bindley,  9 J  Pa.  St.,  296;  Taylor  v. 
Lynoh,  5  Gray  [Mass.],  49;  Payne  v.  Mayor,  4t  Ala.,  333; 
Greene  v.  BartholomeWy  34  Ind.,  235 ;  Spain  v.  Hamilton's 
AdminiHrator,  1  Wall.  [U.  S.],  604.)  The  principle  of 
these  cases  has  been  fairly  recognized  by  this  court.  (Cbdev, 
Carlton,  18  Neb.,  328.)  The  recent  case  of  the  Onion 
P.  JB.  Co,  r.  Douglas  County  Bank,  42  Neb.,  469,  is  not 
contrary  to  this  rule.  In  that  case  the  assignment  was  held 
subject  to  the  claims  of  employes  because  the  assignment  was. 
construed  as  an  assignment  of  the  contract  cum  onere,  and 
not  merely  an  assignment  of  moneys  to  be  earned  in  the 
future  under  the  contract.  In  determining  priorities  as 
between  different  assignments  of  this  character,  the  general 
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rule  IS  that  that  assignmeDt  which  is  first  brought  to  the 
notice  of  the  debtor  has  priority.  Several  of  the  above 
cases  illustrate  this  principle.  The  assignment  to  Perkins 
and  Spelts  was  undoubtedly  founded  on  a  valuable  consid- 
eration, and  in  view  of  the  principles  already  stated  would 
be  entitled  to  priority  over  the  claims  of  the  cross-petition- 
ers, did  they  emanate  from  the  same  source  and  on  the 
same  account.  It  is  suggested  in  argument  that  the  cross- 
petitioners  are  entitled  to  priority  because  their  work  con- 
tributed to  the  creation  of  the  fund^  but  this  view  is  not 
tenable.  Our  mechanic's  lien  law  does  not  apply  to  the 
construction  of  a  court  house.  (Ripley  v.  Gage  County,  3 
Neb.,  397;  Siimple  v.  Hale,  34  Neb.,  220;  Lyman  v.  City 
of  Lincoln,  38  Neb.,  794.)  In  the  absence  of  a  statute 
creating  such  a  lien  one  obtains  no  specific  lien  upon  a 
fund  merely  because  his  industry  assisted  in  creating  it. 

The  principal  argument  in  favor  of  appellees  is  that  the 
indebtedness  to  the  plaintiffs  was  the  individual  indebted- 
ness of  Chidester,  and  that  the  assignment  of  the  moneys 
accruing  to  Chidester  and  Barras  to  secure  this  individual 
debt  of  Chidester  was  inoperative  as  against  the  creditors 
of  the  partnership.  It  is  certainly  well  settled  in  the  juris- 
prudence of  this  state  that  when  a  partnership  is  dissolved 
or  is  insolvent  its  assets  will  in  a  court  of  equity  be  treated 
as  a  trust  fund  for  the  payment  of  partnership  creditors^ 
and  that  one  partner  or  the  creditors  of  one  partner  will 
not  be  permitted  to  divert  the  assets  to  the  prejudice  of  the 
partnership  creditors.  {Tilt's  Case,  3  Neb.,  2G1 ;  Bowea  v, 
Billings,  13  Neb.,  439;  Roop  v.  Hen  on,  15  Neb.,  73; 
Caldwell  V,  Blooinington  Mfy.  Co.,  17  Neb.,  489;  Smith  r. 
Jones,  18  Neb.,  481;  Rot/tell  v.  Grimes,  22  Neb.,  526; 
Bankf  v.  Steele,  27  Neb.,  138;  Tolerton  v.  McLain,  35 
Neb.,  725.)  The  case  of  Roop  v,  Herron,  supra,  would, 
indeed,  be  very  closely  in  point  and  decisive  in  favor  of 
Uie  appellees  here,  were  it  not  that  in  the  former  case  the 
indebtedness  contracted  by  the  individual  partner  was  very 
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•clearly  his  own  debt,  and  was  not  used  in  any  manner  on 
behalf  of  the  firm. 

We,  therefore,  have  two  rules  well  established.  The 
first  that  the  assignment  to  the  plaintiffs  was  one  which,  in 
equity,  is  valid,  and  would  have  priority  over  the  claims 
of  the  cross-petitioners  if  all  the  claims  emanated  from  the 
same  source,  and  upon  the  same  account.  Second — ^That 
one  member  of  an  insolvent  partnership,  especially  after 
dissolution,  may  not  dispose  of  partnership  property  to  the 
exclusion  of  partnership  creditors.  This  brings  us  to  the 
crucial  questions  in  this  case.  Was  the  indebtedness  to 
plaintiffs  the  individual  debt  of  Chidester?  Do  the  cross- 
petitioners  occupy  the  position  of  partnership  creditors? 
and,  finally,  is  the  fund  in  dispute  partnership  assets? 

We  have  no  doubt  in  resolving  the  last  tv^o  questions. 
It  was  beyond  the  power  of  Chidester  and  Barras  to  dis- 
solve their  partnership  in  such  a  manner  as  to  affect  the 
rights  of  the  county,  or  those  of  strangers,  under  the  court 
house  contract  This  fact  they  recognized  and  did  not  seek 
to  combat.  While  they  arranged  between  themselves  a 
special  settlement  of  the  matters  growing  out  of  this  con- 
tract, it  was  recognized  that  Barras'  liability  to  third  per- 
sons continued  i^pd  he  took  a  bond  to  indemnify  him  there- 
from. He  also  expressly  authorized  Chidester  to  use  the 
firm  name  in  prosecuting  the  contract.  For  the  purpose 
of  completing  existing  contracts  a  partnership  continues 
after  it  is  otherwise  dissolved;  and  while  the  partners  may 
change  their  relations  as  between  themselves  in  regard  to 
such  contracts,  their  relations  to  third  persons  continue  the 
same.  We  have  no  doubt  that  the  fund  in  dispute,  not- 
withstanding the  agreement  of  Chidester  and  Barras  as  to 
its  disposition,  remained  as  between  them,  the  county,  and 
the  cross-petitioners  partnership  assets. 

The  remaining  question  is  one  of  greater  difficulty. 
The  appellees  argue  that  the  loan  to  Chidester  cannot  be 
treated  as  a  partnership  transaction  because  one  partner, 


. 
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after  diasolutiou,  can  make  no  new  contract;  but  we  have 
seen  that  Chidester  was  given  power  to  complete  the  exist- 
ing court  hoase  contract,  and  incidentally,  by  necessary  im- 
plication, the  power  to  make  new  contracts  with  strangers 
for  the  purpose  of  completing  that  contract. 

In  Mason  v.  Tiffany^  46  111.,  392,  George  B.  Tiffany  & 
Co.  made  a  contract  with  Mason  and  others  for  the  manu- 
fiicture  of  a  number  of  boilers.  Before  their  delivery 
Tiffany  died.  The  surviving  partners,  who  continued  the 
business  in  the  old  name,  received  the  boilers  and  in  the 
firm  name  executed  notes  for  the  purchase  price.  It  was 
held  that  the  estate  of  Tiffany  was  liable  upon  the  notes 
because  they  were  merely  given  in  the  fulfillment  of  a  con- 
tract made  before  the  dissolution. 

In  BtUohart  v.  Ihesser,  10  Hare  [Eng.],  453*,  A  and  B 
were  partners  as  commission  brokers,  and  also  bought  and 
sold  shared  on  their  own  account.  The  partnership  was 
dissolved,  and  thereafter  A  deposited  with  certain  bankers 
shares  which  the  firm  before  dissolution  had  contracted  to 
buy,  and  obtained  advances  to  pay  for  the  shares  on  the 
security  of  the  deposit,  signing  a  power  in  the  name  of  the 
firm  to  sell  the  shares  if  the  debt  was  not  paid  in  a  certain 
time.  It  was  held  that  in  the  completion  of  the  contract 
made  before  dissolution  one  partner  had  the  power  to  bor- 
row in  the  firm  name  and  pledge  the  partnership  assets  to 
secure  payment.  This  case  was  affirmed  on  appeal.  {Butch^ 
<irt  V.  Breaser,  4  De  Gex,  M.  &  G.  [Eng.],  542.) 

We  arc  aware  that  in  Levi  v.  Lathaniy  15  Neb.,  509,  this 
court  held  that  one  partner  in  a  non-trading  partnership 
cannot  bind  his  copartner  by  a  promissory  note  made  in 
the  firm  name,  unless  he  has  express  authority  therefor,  or  the 
giving  of  such  note  is  necessary  to  the  carrying  on  of  the  busi- 
ness, or  is  customary  in  similar  partnerships;  but  we  think 
this  case  would  fall  within  one  of  the  exceptions.  If  the 
borrowing  of  this  money  was  necessary  to  complete  the 
<x)urt  house  contract,  Chidester  would  have  authority  to 
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borrow  it  and  pledge  the  firm's  credit  for  its  payment. 
We  hold,  therefore,  that  under  the  terms  of  the  dissolution 
and  the  facts  of  the  case  Chidester  had  power  to  borrow 
money  to  complete  the  court  house  on  the  credit  of  the 
firm.  The  question  is,  did  he  do  so?  The  note  was 
signed  by  Chidester  alone,  and,  as  we  have  said,  there  is  no 
evidence  that  the  plaintiffs,  in  becoming  sureties,  relied  on 
the  use  of  the  money  in  building  the  court  house.  They 
did  rely  on  the  assignment  of  the  fund,  but  not  on  the  per- 
sonal credit  of  the  partnership. 

In  Habig  v.  Layne,  38  Neb.,  743,  one  partner  purchased 
materials  to  be  used  in  the  construction  of  a  building 
which  was  being  erected  by  the  partnership.  The  contract 
for  the  material  was  in  writing  and  in  the  name  of  the  in- 
dividual partner.  It  was  held  that  it  was  a  question  of 
fact  for  the  determination  of  the  jury  whether  the  contract 
was  that  of  the  individual  or  of  the  firm. 

In  Holland  v.  Fuller ^  13  Ind.,  195,  A  and  B  had  in- 
dorsed the  paper  of  the  firm  C  and  D.  C  died.  A  and  B  then 
indorsed  the  individual  paper  of  D  on  his  own  security 
alone.  With  the  proceeds  of  this  individual  paper  D  paid 
o&^  the  partnership  paper  on  which  A  and  B  were  liable. 
D  failed  and  assigned  to  A  and  B  certain  property,  includ- 
ing assets  of  the  late  firm  of  C  and  D.  It  was  held  that  the 
assignment  of  these  assets  was  void  and  that  A  and  B  could 
not  be  substituted  in  the  place  of  the  original  creditors  of 
the  firm.  This  case  is  authority  for  holding  that  the  mere 
fact  that  Chidester  used  the  proceeds  of  the  note  in  the 
construction  of  the  court  house  would  not  entitle  the  plaint- 
iffs to  rank  as  partnership  creditors. 

In  Hay  den  v,  Oretchery  75  Ind.,  108,  after  the  dissolu- 
tion of  a  partnership,  one  partner,  who  had  agreed  to  pay 
the  debts  of  the  firm,  borrowed  money  to  pay  the  firm 
debts  and  executed  a  note  in  the  firm  name.  The  payee  of 
the  note  did  not  lend  the  money  on  the  credit  of  the  firm 
or   on   that  of  the  retiring   partner.     He  advanced  the 
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monqr  before  the  note  was  executed  and  did  not  know  that 
the  note  was  to  be  in  the  firm  name.  It  was  held  to  be 
the  individual  debt  of  the  borrowing  partner,  and  the  fact 
that  the  money  was  used  to  pay  the  firm's  debts  did  not 
render  the  retiring  partner  liable. 

We  think,  therefore,  that  the  plaintiffs  can  claim  noth- 
ing merely  because  the  money  was  used  for  the  purpose  of 
the  partnership.  The  question  is  not  what  was  the  money 
used  for,  but  upon  whose  credit  was  plaintiffs'  indorgement 
obtained.  The  transaction  was  with  Chidester;  they  knew 
of  the  dissolution;  they  signed  his  individual  note  and  in 
their  petition  in  this  action  they  recite  that  they  si{2:ned  the 
note  '^for  the  purpose  of  aiding  the  said  Chidester  to  per- 
form said  contract  *  *  *  and  thereby  enable  said  de- 
fendant to  procure  a  loan."  The  petition,  then,  in  alleg- 
ing the  payment  by  the  plaintiff  of  the  note  says: 
**  Whereby  the  said  W.  J.  Chidester  became  and  is  now 
indebted  to  the  plaintiffs,"  and  the  prayer  is  for  judgment 
against  Chidester.  The  plaintiff:^  did  not  even  make  Bar- 
ns a  defendant.  He  came  in  by  a  petition  of  interven- 
tion. We  think  the  finding  of  the  trial  court  that  this 
was  the  individual  debt  of  Chidester  is  supported  by  the 
evidence.  This  being  true,  Chidester  had  no  right,  to  the 
exclusion  of  partnership  creditors,  to  pledge  partnership 
funds  to  secure  the  debt,  and  the  assignment  was  void  as 
to  the  partnership  creditors. 

The  appellants  place  much  reliance  upon  the  ease  of 
Warren  v.  Martin,  24  Neb.,  273.  We  do  not  think  the 
case  in  anywise  conflicts  with  the  view  we  have  taken. 
All  that  case  decides  is  that  one  partner  may  pay  his  indi- 
vidual debt  out  of  the  funds  of  the  partnership  when  his 
interest  justifies  it,  and  that  his  creditor  receiving  partner- 
ship funds  in  payment  will  be  protected  either  by  the 
acquiescence  of  the  other  partners,  or  by  ignorance  of  the 
&ct  that  the  partner  paying  the  money  was  not  authorized 
to  pay  it  oat  of  that  fund.     In  this  case  there  is  no  pi  e- 
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tense  tliat  the  relations  of  the  parties  were  not  understood 
by  the  plaintiffs.  They  chose  to  become  sureties  for  the 
individual  indebtedness  of  Chidester;  they  knew  the  part- 
nership had  been  dissolve^!  except  for  the  purpose  of  com- 
pleting this  contract,  and  they  were  bound  to  know  that 
Cliidester  could  not  transfer  to  them  partnership  assets  to 
secure  his  individual  debt  to  the  prejudice  of  partnership 
creditors. 

JUDGMEl^T  AFFIRMED. 


NoRVAL,  C.  J.,  not  sitting. 


Cyrus  W.  Fisherdick  v.  Alexander  H.  Hutton. 

Filed  March  5,  1895.    No.  6401. 

1.  Written   Instruments:    Alteration:    Materiality.    An 

alteration  of  a  written  instrument  after  its  execution  by  one 
party  thereto,  without  the  knowledge  or  consent  of  the  other, 
which  neither  varies  its  meaning  nor  changes  its  legal  effect,  is 
an  immaterial  alteration,  and  will  not  invalidate  the  instrument. 

2.  :  :  :  Question  OP  Law.  Whether  an  altera- 
tion is  material  or  immaterial,  is  a  question  of  law  for  the 
conrt 

3.  :  :  :  .  It  is  error  to  submit  the  ques- 
tion of  alteration  to  the  jury,  where  the  alteration  is  immaterial. 

EuROR  from  the  district  court  of  Lancaster  county.  Tried 
below  before  Hall,  J. 

/.  R,  Webster  and  Halleck  F.  Roae^  for  plaintiff  in  error : 

^  An  alteration  is  immaterial  when  the  law  would  supply 
the  matter  added.  {Bumham  v.  Ayer^  35  N.  H.,  351;  West' 
em  Building  &  Loan  Association  v.  Fitzmaurioe,  7  Mo. 
App.;  283;   Goodenow  v.  Curtis,  33  Mich.,  506;  Bridges 
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V.  Writers,  42  Miss.,  135;  Sharpe  v.  Orme^  61  Ala.,  263; 
CrewB  r.  Farmers  Bank,  31  Gratt.  [Va,],  348 ;  Kline  v. 
Raymondy  70  Ind.,  271 ;  Smith  v.  Loekridge,  8  Bush  [Ky.], 
423;  Palmer  v.  Sargent,  5  Neb.,  223.) 

Neither  alterations  Dor  erasures  will  be  regarded  when 
they  are  wholly  unimportant,  and  the  contract  would  be  as 
valid  without  as  with  them.  {McKibben  v.  Newell,  41  111., 
461.) 

N~or  will  the  insertion  of  words  in  a  writing  be  regarded 
whei)  they  are  either  entirely  immaterial  or  only  explana- 
tory and  do  not  alter  the  legal  sense  of  the  instrument. 
{Krouskop  V.  Shontz,  51  Wis.,  204;  Robertson  v.  Hay,  91 
Pa,  St.,  242;  Gordon  v.  Sizei^,  39  Miss.,  818;  Gardiner  v. 
Harback,  21  111.,  129.) 

Satoyet^,  Sndl  &  Frost,  contra,  cited :  Savings  Bank  v. 
Shaffer,  9  Neb.,  1;  CoU  v.  Churchill,  61  la.,  296;  Cox  v. 
Palmer,  1  McCrary  [U.  S.],  433. 

NORVAL,  C.  J. 

Defendant  in  error  filed  a  mechanic's  lien  against  lots  15 
and  16  in  Richard's  Addition  to  the  city  of  Lincoln,  claim- 
ing a  balance  due  him  in  the  sum  of  $1,975,  with  interest 
thereon  at  seven  per  cent  from  August  25,  1890.  Sub- 
sequently, suit  was  brought  in  the  district  court  to  foreclose 
said  lien,  and  on  February  28,  1891,  during  the  pendency 
of  the  action,  defendant  in  error,  in  consideration  of  the 
sum  of  $1,500,  sold  said  mechanic's  lien  to  the  plaintiff  in 
error,  and  assigned  the  same  to  him  by  writing  duly  ac- 
knowledged. The  suit  to  foreclose  the  mechanic's  lien  was 
prosecuted  to  decree  on  the  13th  day  of  November,  1891, 
and  the  court  found  and  determined  that  the  sum  of  $1,- 
853.97,  and  no  more,  was  due  upon  said  lien,  which  was 
1*288.08  less  than  the  amount  claimed  to  be  due  in  said 
lien  so  filed  and  assigned  as  above  set  forth.  Afterwards 
this  action  was  brought  by  the  plaintiff  in  error  to  recover 
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the  said  sum  of  f  288.08,  with  interest  as  damages  for  the 
breach  of  covenants  contained  in  the  following  written  as- 
signment of  said  mechanic's  lien: 

"Lincoln,  Neb.,  February  — ,  1891. 

"For  value  received  I  hereby  set  over  and  assign  to  Cy- 
rus W.  Fisherdick  my  mechanic's  lien  against  lots  fifteen 
(15)  and  sixteen  (16)  in  Richards'  subdivision  to  the  city 
of  Lincoln,  and  the  Coffman  building  thereon,  recorded  at 
page  267,  book  of  mechanics'  lien  records,  and  I  hereby  au- 
thorize my  assignee  to  collect,  receipt  for,  and  discharge 
said  lien,  and  covenant  the  full  amount  therein  named  is 
due,  and  said  claim  and  lien  is  valid,  and  that  there  is  no 
set-off  or  defense  thereto  or  deductions  therefrom;  and  I 
will  pay  in  cash  any  deductions  made  from  said  daim  of 
fly976  in  full  amount  of  said  deductions. 

"  In  presence  of  A.  H.  Hutton. 

"J.  H.  McMURTRY." 

The  defendant  interposes  the  defense  that  when  he  exe- 
cuted the  assignment  the  words  contained  therein  in  italics, 
to-wit,  "and  I  will  pay  in  cash  any  deductions  made  from 
said  clai-m  of  $1,975  in  full  amount  of  said  deductions," 
were  not  contained  in  said  written  assignment,  but  have 
been  since  inserted  without  the  knowledge  or  consent  of  the 
defendant.  It  is  insisted  by  the  plaintiff  that  the  assign- 
ment has  not  been  altered  and  changed,  but  was  in  pre- 
cisely its  present  condition  when  signed  and  acknowledged 
by  the  defendant;  and  further,  if  the  italicized  words  were 
interpolated  after  the  execution  of  the  instrument,  as 
claimed  by  the  defendant,  the  alteration  was  an  immaterial 
one,  and,  therefore,  the  assignment  is  a  valid  and  binding 
obligation. 

At  the  trial  the  defendant  testified  that  when  he  executed 
the  assignment  the  words,  "I  will  pay  in  cash  any  deduc- 
tions made  from  said  claim  of  $1,975  in  full  amount  of 
said  deductions,"  were  not  written  therein.  If  they  had 
been  he  would  have  seen  them,  because  he  read  the  paper 
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over  before  attaching  his  signature;  that  he  executed  the 
assignment  in  McMurtry's  oflioe. 

J.  H.  McMurtry  testified  that  the  defendant  came  to  his 
office  to  sell  the  mechanic's  lien,  and  that  witness  told  him 
if  he  would  guaranty  the  amount,  as  it  was  in  suit,  and 
Coffman,  the  owner  of  the  premises,  said  it  was  not  due 
him,  that  he  would  purchase  the  claim  for  his  principal; 
that  the  witness  took  the  assignment  to  his  clerk,  Mr.  Cecil, 
who  was  in  an  adjoining  room,  and  had  him  write  in  the 
italicized  words,  when  he  brought  the  paper  back  and  pre- 
sented it  to  the  defendant,  wiio  then  signed  and  acknowl- 
edged it. 

Mr.  Cecil  was  called  as  a  witness  for  the  plaintiff,  who 
testified  as  follows: 

Q.  Do  you  remember  the  day  Mr.  Hutton  was  there  to 
execute  this  assignment,  in  your  office? 

A.  Well,  I  don't  remember  the  day.  I  remember  the 
circumstance. 

Q.  Whose  writing  is  this  in? 

A.  It  is  in  my  own. 

Q.  In  whose  writing  are  those  last  two  lines  above 
Button's  signature? 

A.  In  my  own. 

Q.  State  whether  or  not  you  wrote  this  other  before  or 
after  the  name  of  Mr.  Hutton  was  signed. 

A.  It  was  written  before  his  signature  was  attached  to 
the  paper. 

Q.  State  the  circumstances  under  which  that  was  written, 
as  you  remember  it. 

A.  I  had  prepared  a  number  of  these  copies, — that  is  in 
blanks,  this  was  before  the  signing  of  them, — and  had  them 
in  a  drawer,  and  Mr.  McMurtry  came  in  the  office — I  oc- 
cupied the  north  room  and  he  the  south  room  for  his  pri- 
vate office — and  got  one  of  these  blanks  and  took  it  into 
his  office,  and  in  a  short  time  came  out  and  asked  me  to 
write  those  lines  in  there.     He  dictated  as  I  wrote. 
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Q.  TheQ  what  did  he  do  with  the  paper? 

A.  He  took  the  paper  back  in  his  office,  Id  his  private 
office. 

On  cross-examination  the  witness  testified  that  the  dis- 
pated  words  were  written  in  the  assignment  before  the  de- 
fendant's signature  was  attached. 

It  will  be  observed  that  the  evidence  bearing  upon  the 
question  of  the  alteration  of  the  assignment  was  conflict- 
ing. The  veracity  of  the  witnesses  was  for  the  jury  to 
pass  upon,  and  they  having  returned  a  verdict  in  favor  of 
the  defendant,  we  must  regard  as  established  that  the  as- 
signment was  altered  after  its  execution,  although  the  testi- 
mony of  the  greater  number  of  witnesses  is  to  the  effect 
that  the  paper  is  in  the  same  condition  now  as  when  it  was 
signed  and  delivered. 

Exceptions  were  taken  by  the  plaintiff  in  the  court  be- 
low to  the  giving  by  the  court  on  its  own  motion  the  fol- 
lowing instructions: 

''1.  The  main  question  of  fact  to  be  by  you  determined 
from  the  evidence  in  this  case  is  whether  or  not  in  the 
written  assignment  to  the  plaintiff  of  A.  H.  Hutton's  me- 
chanic lien  against  the  Coffman  block  these  words,  'and  I 
will  pay  in  cash  any  deductions  made  from  said  claim  of 
$1,976  in  full  amount  of  said  deductions,'  were  in  said  as- 
signment before  defendant  A.  H.  Hutton  signed  and  ac- 
knowledged the  same. 

''  2.  The  law  is  that  if  a  written  instrument  has  been 
changed  or  altered  in  a  material  matter  after  its  execution 
without  the  knowledge  or  consent  of  the  person  executing 
the  instrument,  such  change  or  alteration  so  made  renders 
such  instrument  nugatory  and  void. 

"3.  If  you  believe  from  the  evidence  in  this  case  touch- 
ing this  matter  that  said  words  were  written  in  said  assign- 
ment after  the  same  was  executed  by  defendant  Hutton, 
and  so  done  without  his  knowledge  or  consent,  then  yoor 
verdict  should  be  for  the  defendant. 
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''4.  If  yon  believe  from  the  evidence  that  said  words 
were  in  said  assign ment  prior  to  its  execution  by  said  Hut- 
ton,  then  your  verdict  should  be  in  favor  of  the  plaintiff 
for  the  difference  between  $1,975,  the  face  of  the  claim, 
and  $1,863.97,  the  amount  found  due  said  Hutton  on  said 
mechanic's  lien  by  the  decree  of  this  court  of  date  Novem- 
ber 13, 1891,  to  which  amount  of  difference  you  should 
sdi  interest  at  the  rate  of  seven  per  cent  per  annum  from 
8aid  13th  day  of  November,  1891 ;  and  if  you  so  find,  ren- 
der your  verdict  for  the  amount  of  said  deduction  from 
the  face  of  said  lien  with  the  interest  thereon  as  directed.'^ 
The  giving  of  each  of  these  instructions  is  assigned  as  error 
in  the  motion  for  a  new  trial  and  in  the  petition  in  error. 
The  second  instruction  is  doubtless  correct  as  an  abstract 
proposition  of  law,  for  it  has  been  more  than  once  decided 
by  this  court  that  a  material  alteration  of  a  written  con- 
tract after  its  execution  and  delivery  by  one  of  the  parties  to 
the  agreement,  without  the  consent  of  the  other,  invalidates 
the  instrument,  and  tliat  no  recovery  can  be  had  thereon. 
(Brown  V.  Straw,  6  Neb.,  636;  Davis  v.  Henry,  13  Neb., 
497;   Walton  Plow  Co.  v.  Campbell,  36  Neb.,  173.)     It  is 
not  every  alteration  of  an  instrument  that  will  have  that 
effect.     If  the  change  is  immaterial,  or  unimportant — that 
is,  one  which  does  not  vary  the  legal  effect  of  the  docu- 
ment, or  change  its  terms  and  conditions — it  will  be  disre- 
garded.     An  alteration  is  regarded  as  immaterial  which 
only  expresses  what  the  law  implies.     The  authorities  are 
uniform  in  support  of  the  rule  just  stated.    (2  Parsons, 
Contracts,  [8th  ed.],  720;  Bumham  v.  Ayer,  35  N.  U.,  351 ; 
State  v.  Dean,  40  Mo. ,  464 ;    Western  Building  &  Loan  As- 
sociation V.  Fitzmnurice,  7  Mo.,  A  pp.,  283;  Hunt  v,  Adanis, 
6  Mass.,  519;  Moote  v.  Scrinen,  33  Mich.,  505;  Bridges  v. 
Winters,  42  Miss.,  135;  McKibben  v.  Newell,  41  III.,  461; 
Gardiner  V.  Harback,  21  III.,  129;  Kroushopv.  Shontz,  51 
Wis.,  204 ;   Gordan  v.  Sizer,  39  Miss.,  805.)     Tested  by  the 
rule  above  stated,  were  the  instructions  quoted  applicable 
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to  the  case  under  consideration  ?  The  question  was  submit- 
ted to  the  jury  fof  their  determination,  whether  or  not  the 
words,  ''and  I  will  pay  in  cash  any  deduction  from  said 
claim  of  $1,975,  in  full  amount  of  said  deduction,''  were 
added  to  said  assignment  subsequent  to  its  execution,  and 
further,  if  they  found  that  they  were  so  inserted,  without 
the  defendant's  consent  or  knowledge,  the  plaintiff  could 
not  recover.  The  question  is,  therefore,  presented  whether 
the  addition  of  the  words  referred  to  constituted  a  material 
alteration,  for  if  they  did  not,  it  is  evident  they  did  not  af- 
fect the  liability  of  the  defendant,  and  hence  the  instructions 
should  not  have  been  given.  If  the  added  words  were 
eliminated  from  the  instrument,  what  would  be  the  meas- 
ure of  the  defendant's  liability  ?  As  already  stated,  the  sum 
claimed  in  the  mechanic's  lien  assigned  to  the  plaintiff  was 
$1,975,  and  interest  thereon  from  the  25tli  day  of  August, 
1890.  The  defendant  did  not  guaranty  the  collection  of 
the  amount  of  the  debt  claimed  to  be  due,  on  the  lien,  but, 
independent  of  the  added  words,  he  covenanted  that  the 
full  amount  therein  named  is  due,  and  that  there  is  no  set- 
off or  defense  thereto  or  deductions  therefrom.  If  the  full 
amount  of  the  claim  had  been  correct  and  just,  then  the  de- 
fendant would  have  incurred  no  liability  by  reason  of  the 
covenants  contained  in  the  assignment,  whether  the  debt 
mentioned  in  the  lien  was  uncollectible  or  not.  But  as  there 
was  a  valid  set-off  against  the  claim,  the  defendant  obligated 
himself  to  make  good  any  and  all  deductions,  by  reason 
thereof.  In  other  words,  the  measure  of  damages  was  the 
amount  the  claim  was  scaled  down  by  the  decree  in  the  suit 
to  foreclose  the  lien.  It  is  insisted  that  the  interpolated 
words  limit  the  liability  to  the  difference  between  the  amount 
of  the  decree  rendered  and  $1,975.  If  this  contention  is 
well  founded,  then  the  defendant  is  relapsed  from  all  liabil- 
ity by  reason  of  the  alteration  of  the  assignment,  for  an 
alteration  of  a  written  contract,  which  has  the  effect  to  de- 
crease the  liability  of  the  obligee,  is  a  material  one,  and 
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vitiates  the  contract.  {Savings  Bank  v.  Shaffer,  9  Neb.,  1.) 
The  alteration  of  the  assignment  by  the  inserting  of  the 
words  in  question  did  not  change  the  obligation  of  the  de- 
fendant as  it  theretofore  existed  in  any  res()ect.  He  was 
still  holden  to  pay  the  full  amount  of  the  deductions  made 
from  the  claim.  This  is  the  plain  import  of  the  words 
added  to  the  assignment  after  it  was  executed.  It  follows 
that  the  alteration  was  unimportant,  and  did  not  affect  the 
liability  of  the  defendant.  Had  the  added  words  been  en- 
tirely omitted  the  measure  of  plaintiff's  recovery  could  have 
been  no  more,  nor  any  less.  Whether  the  alteration  was 
material  or  not  was  a  question  for  the  court.  {Paimer  v.  Lar- 
genty  5  Neb.,  223.)  The  trial  court  therefore  erred  in  sub- 
mitting to  the  jury  the  question  of  the  alteration  of  the 
assignment* 

Complaint  is  made  in  the  brief  of  the  rulings  of  the  court 
on  the  admission  of  the  testimony,  as  well  as  the  refusing 
of  the  instructions  requested  by  the  defendant;  but  the  con- 
dasion  already  reached  makes  it  unnecessary  to  consider 
the  assignments  relating  thereto.  The  judgment  is  reversed 
and  cause  remanded. 


R-EVERSED   AND   REMANDED. 


Alfred  Echklund,  appellee,  v.  Elijah  J.  Willis, 

APPELLANT,  ET  AL. 
Filed  March  5,  1895.    No.  S397. 

1.  CrOnflrmation  of  Sale.  Objectioiis  to  the  confirmation  of  a  sale 
of  real  estate  most  be  speeifically  assigned  in  the  motion  filed  in 
the  lower  court  to  vacate  the  sale,  or  they  will  be  nnaTailing.  ,58    2t 
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high  shonld  be  made  and  filed  in  the  case  with  a  motion  to  va- 
cate the  appraisement  prior  to  the  sale.  ( Vought  v.  Foxwortky^ 
38  Neb.,  790  ;  Smith  v.  Foxworihy,  39  Neb.,  214.) 

Appeal  from  the  district  court  of  Lancaster  county. 
Heard  below  before  Tibbets,  J. 

B,  F,  Johnson  and  T.  F.  Barnes,  for  appellant. 

Thomas  C  Hunger y  contra, 

NORVAL,  C.  J. 

This  is  an  appeal  from  an  order  of  the  district  court 
overruling  the  objections  of  the  defendant  Elijah  J.  Willis^ 
to  the  confirmation  of  the  sale  of  real  estate  made  under  a 
decree  of  foreclosure,  and  in  confirming  said  sale.  The  fol- 
lowing are  the  grounds  set  up  in  defendant's  motion  to  set 
aside  the  sale : 

1.  The  appraisement  is  irregular. 

2.  The  appraisement  is  not  in  accordance  with  the  law 
governing  sheriffs'  sales. 

3.  The  return  of  the  sheriff^  shows  that  the  appraisers 
were  not  sworn  as  provided  by-  law. 

4.  The  property  was  not  appraised  at  its  fair  value,  but 
at  about  one-half  its  true  value,  as  shown  by  the  affidavits 
on  file  in  above  case  in  support  of  motion  to  vacate  order 
appointing  a  receiver. 

5.  The  entire  proceedings  relative  to  said  sale  are  irregu- 
lar and  not  in  accordance  with  the  provisions  of  the  law 
governing  sheriffs'  sales. 

The  cause  -was  submitted  to  this  court  without  either 
briefs  or  oral  argument,  hence  we  are  not  advised  which  of 
the  several  grounds  urged  against  the  confirmation  in  the 
court  below  the  appellant  now  relies  upon  for  a  reversal  of 
the  cause. 

It  is  obvious  that  the  first,  second,  and  fifth  objections 
contained  in  said  motion  are  too  general  and  indefinite  to 
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call  for  consideration.  In  what  respect  the  appraisement 
and  the  proceedings  leading  up  to  the  sale  are  irregular 
aod  not  in  accordance  with  the  statute  relating  to  judicial 
sales  is  not  pointed  out  Objections  to  the  confirmation  of 
a  sale  of  real  property  must  be  specifically  assigned  in  the 
lower  court,  or  they  will  be  unavailing.  {Johnson  v.  BemiSy 
7  Neb.,  224.) 

The  third  exception  to  the  confirmation  is  not  sustained 
by  the  record,  since  the  return  of  the  sheriff  to  the  order 
of  sale  recites  that  the  appraisers  were  sworn  by  him  to 
impartially  appraise  the  interest  of  the  defendants  in  the 
mortgaged  premises. 

The  remaining  ground  of  the  motion,  namely,  that  the 
property  was  appraised  too  low,  is  not  well  taken  for  three 
reasons:  First — Affidavits  were  filed  in  the  court  below  in 
support  of,  and  in  opposition  to,  the  motion,  but  they  have 
not  been  embodied  in  a  bill  of  exceptions.     Therefore,  we 
cannot  review  the  evidence  upon  which  the  district  court 
based  its  decision.  {AiUiman  v.  Howe,  10  Neb.,  8 ;  WcUket'- 
v.Lutz,  14  Neb,  274;  Bradshaw  v.  State,  17  Neb.,  147; 
Vindquest  r.  Perky,  16  Neb.,  284 ;  Haggard  v.  Van  Duyn,, 
36  Neb.,  862.)     Second — The  objection  as  to  the  vahie  fixed 
hy  the  appraisers  was  not  made  until  after  the  sale,  whicU 
was  too  late.     It  should  have  been  urged  before  the  sale 
was  made.  {Smith  v.  Foxworthy,  39  Neb.,  214;    Vought  v^ 
FoxtDorthy,  38  Neb.,  790.)     Third — The  fourth  assignment 
of  the  motion  is  insufficient,  since  it  is  not  charged  that  the 
appraisers,  or  any  one  connected  witii  the  case,  acted  fraud* 
ulently  in  making  the  appraisal.     Ragan,  C,  in  the  case 
last  cited,  in  passing  upon  the  same  question  here  presented, 
says:  "Appraisers  of  property  about  to  be  sold  under  exe- 
cution act  judicially,  and  the  value  fixed  by  them  on  prop- 
erty appraised  can  only  be  assailed  for  fraud.     Inadequacy 
of  the  appraised  value  alone  is  not  sufficient  cause  for  set- 
ting aside  a  sale  in  the  absence  of  fraud.     To  justify  the 
vacation  of  a  sale  on  the  ground  that  the  appraisement  wa» 
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too  low,  the  actual  value  of  the  property  must  so  greatly 
exceed  its  appraised  value  as  to  raise  a  presumption  of 
fraud.  All  the  affidavits  filed  iu  this  case  on  the  question 
of  the  value  of  the  property  were  immaterial.  There  was 
no  averment  in  the  motion  to  set  the  sale  aside  of  any 
fraudulent  conduct  on  the  part  of  the  appraisers  in  making 
this  appraisement;  nor  averment  of  any  fraud  or  unfair 
means  resorted  to  by  the  appraisers  at  th&  sale,  or  other 
party  to  the  suit,  conducing  to  the  making  of  this  appraise- 
ment. No  facts  were  stated  in  the  affidavits  showing  any 
fraudulent  conduct  on  the  part  of  any  one  in  the  making 
of  the  appraisement,  nor  can  any  such  inference  be  drawn 
from  the  facts  stated.  The  appraisement  is  assailed  for 
error  of  judgment  upon  the  part  of  the  appraisers,  and  this 
furnishes  no  ground  for  setting  the  sale  aside.'^ 

No  error  was  committed  in  overruling  the  motion  to 
vacate  the  sale  in  the  case  at  bar,  and  the  order  appealed 
from  is,  therefore, 

Affirmed. 


Paul  Stein  et  al.  v.  John  N.  Vannice  et  al. 

Filed  Mauch  6»  1895.     No.  6060. 

1.  Instruotions  mnst  be  oonsidered  together  and  not  by  selection 

of  detached  paragraphs  thereof. 

2.  :  Harmless  Ebbos.    A  slight  error  in  an  instruction  will 

not  canse  a  reversal  of  the  jadgment,  where  it  is  manifest  the 
party  complaining  was  not  prejudiced  thereby. 

3.  An  assignment  of  error  for  the  overmling  of  a  motion  for  new 

trial  is  bad,  if  it  fails  to  specify  to  which  of  the  several  points 
set  np  in  the  motion  the  assignment  applies.  {Qlaze  v.  Pared,  40 
Neb.,  732.) 

4.  Bill  of  Ezoeptions:  Time  of  Sebving:  Extension.    It  is 
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not  error  to  deny  a  motion  for  the  exteoBion  of  time  for  prepar- 
ing and  servlDg  a  bill  of  exceptions,  where  the  party  seeking 
snch  extension  has  not  need  dae  diligence  in  that  behalf. 

Error  from  the  district  court  of  Douglas  county.    Tried 
below  before  Keysor^  J. 

G.  A,  Rutherford  and  H.  B,  Hotsman^  for  plaintiffs  in 
error. 

James  B.  Sheean  and  John  H,  Groasman,  eontra* 

NORVAL,  C.  J. 

This  action  was  instituted  in  the  court  below  by  the  de- 
fendants in  error  against  Paul  Stein,  as  constable,  and  Her- 
man Busch  and  Thomas  Price  as  sureties  upon  his  official 
bond.  There  was  a  trial  to  a  jury,  with  a  verdict  in  favor 
of  the  plaintiffs  below  in  the  sum  of  $310.  The  defend- 
ants filed  a  motion  for  a  new  trial,  which  was  overruled  by 
the  court,  and  judgment  was  entered  upon  the  verdict. 
The  defendants  prosecute  error  to  this  court.  It  appears 
from  the  pleadings  in  the  case  that  in  an  action  of  forcible 
detention  brought  against  the  defendants  in  error  before  a 
justice  of  the  peace  a  writ  of  restitution  was  placed  in  the 
hands  of  Paul  Stein,  as  constable,  for  service;  that  in  ex- 
ecuting the  writ  and  removing  the  said  John  and  Carrie 
Vannice  and  their  personal  effects  from  the  premises  oc- 
cupied by  them  it  is  alleged  that  said  Stein,  while  under 
the  influence  of  liquor,  did  carelessly,  negligently,  and 
willfully  break  and  destroy  the  furniture  and  household 
goods  belonging  to  the  said  Vanniees.  '  This  suit  is  to  re- 
cover the  damages  thereby  sustained. 

The  petition  in  error  contains  three  assignnoents.  The 
first  relates  to  the  giving  of  the  sixth  paragraph  of  the  in- 
structions, which  is  in  the  following  language: 

''  6.  If  yon  find  for  the  plaintiffs  under  the  evidence 
and  instructions  of  the  court,  the  measure  of  plaintiffs^ 
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damages,  if  any,  is  the  injury  in  dollars  and  cents  which 
the  preponderance  shows  occurred  by  reason  of  the  plaint- 
iff's (sic)  negligent  and  careless  handling  and  removal  of 
plaintiffs'  household  goods." 

The  foregoing  paragraph  of  the  charge  was  not  carefully 
or  skillfully  drawn,  yet  it  is  not  believed  that  the  jury 
could  have  been,  or  were,  in  the  least  misled.  The  trial 
judge  in  writing  the  instruction  inadvertently  used  the 
word  "plaintiff's"  instead  of  "defendant's"  before  the  word 
^'negligent."  It  is  a  familiar  rule  that  instructions  must 
be  considered  together,  and  not  by  selections  of  detached 
paragraphs  thereof.  {Blakealee  v.  Ervin,  40  Neb.,  130;  Love 
V.  Putnam^  41  Neb.,  86.)  Reading  this  instruction  in  con- 
nection with  the  remainder  of  the  charge,  it  is  diiScult  to 
believe  that  the  jury  understood  that  the  plaintiffs  were 
entitled  to  recover  damages  from  the  defendants  for  their 
own  negligence  in  handling  their  own  goods.  The  writing 
of  the  word  "plaintiff's"  was  a  mere  lapsus  calami^  and  to 
hold  that  the  defendants  below  were  prejudiced  thereby 
would  cast  an  unmerited  reflection  upon  the  intelligence 
of  the  members  of  the  jury.  Had  the  defendants  shown 
that  the  defendants  in  error,  in  a  careless  and  negligent 
manner,  broke  their  own  furniture,  the  error  in  this  in- 
struction might  have  been  prejudicial;  but  inasmuch  as 
the  evidence  adduced  on  the  trial  is  not  embodied  in  a  bill 
of  exceptions,  no  prejudicial  error  is  shown.  The  instruc- 
tion is  further  complained  of  by  reason  of  the  use  of  the 
words  "the  injury  in  dollars  and  cents."  The  measure  of 
plaintiffs'  recovery  was  the  difference  in  value  of  the  prop- 
erty before  and  after  the  injury.  It  would  have  been 
better  had  the  rule  been  so  stated  in  the  instruction,  in- 
stead of  in  the  language  in  which  it  was  expressed;  but 
DO  instruction  was  requested  by  the  plaintiff's  in  error  upon 
this  point,  hence  the  omission  to  so  charge  is  not  reversible 
error.  (German  Nat,  Bank  of  Hastings  t?.  Leonard,  40 
Neb.,  676;  Laing  v.  Nelson,  40  Neb.,  252.) 
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The  second  assign meDt  of  the  petition  in  error  is  in  this 
language:  ''The  court  erred  in  overruling  the  motion  for 
a  new  trial/'  This  assignment  is  too  indefinite  to  be  con- 
sideredy  since  there  are  five  separate  and  distinct  grounds 
stated  in  the  motion  for  a  new  trial.  A  petition  in  error, 
to  be  available,  must  assign  alleged  errors  with  particu- 
larity. The  second  assignment  of  error  does  not  specify 
to  which  of  the  several  points  set  up  in  the  motion  for  a 
new  trial  the  assignment  applies,  and  is  therefore  bad. 
( Glaze  V.  Parcel,  40  Neb.,  732.) 

The  remaining  assignment  of  error  relates  to  the  over- 
ruling of  the  motion  of  the  plaintiff  in  error  Bush  for  ad- 
ditional time  to  prepare  and  serve  a  bill  of  exceptions  in 
the  case.  This  assignment  is  without  merit.  The  cause 
was  tried  at  the  September,  1892,  term  of  the  district  court, 
and  on  the  overruling  of  the  motion  for  a  new  trial  at  the 
same  term  the  defendants  were  given  forty  days  from  the 
adjournment  of  the  court  sine  die  to  reduce  their  excep- 
tions to  writing.  No  steps,  however,  were  taken  to  that 
end  by  either  of  the  defendants.  During  the  following 
February  term  of  the  court  a  motion  for  additional  time 
to  prepare  a  bill  of  exceptions  was  presented  to  the  court, 
which  was  overruled.  The  affidavit  filed  in  support  of  the 
motion  contains  no  showing  of  diligence,  but,  on  the  con- 
trary, it  appears  that  no  efibrt  was  made  by  any  of  the  de- 
fendants to  obtain  a  bill  of  exceptions.  It  is  only  upon  a 
showing  of  due  diligence  by  the  party  seeking  the  settle- 
ment of  a  bill  of  exceptions  that  the  court  or  judge  is  au- 
thorized to  extend  the  time  for  such  settlement  after  the 
expiration  of  the  first  forty  days.  (Code,  sec.  311.)  It 
follows  that  there  was  no  error  in  denying  the  motion  for 
an  extension  of  time.     The  judgment  is 

Affibmed. 
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sas   City,   Missouri,  appellant,  v.   Ward   S. 
Mills  et  al.,  appellees. 

Filed  Mabch  5,  1895.    No.  747a 

Appeal:  Failubb  of  Clebk  to  Make  Transcript:  Effect. 
Where  a  party  free  from  fanlt  or  laches  is  prevented  from  hav- 
ing his  appeal  docketed  in  the  appellate  court  within  the  statn- 
tory  period  solely  through  the  neglect  or  failure  of  the  proper 
officer  to  prepare  the  iranscript  of  the  proceedings,  the  law  will 
not  permit  him  thereby  to  be  deprived  of  his  appeal. 

Motion  by  appellees  to  dismiss  appeal  from  a  decree  of 
the  district  court  of  Lancaster  county  on  the  ground  that 
the  cause  was  not  docketed  in  the  supreme  court  within  six 
months  from  rendition  of  judgment.  Appellant  resisted 
the  motion  on  the  ground  that  the  delay  in  docketing  the 
appeal  resulted  solely  from  the  failure  of  the  clerk  below 
to  prepare  a  transcript.     Motion  overruled. 

Mockett,  RainhoU  &  Polk,  for  the  motion. 

Stevens,  Love  &  Cochran^  contra. 

NORVAL,  C.  J. 

This  was  an  action  to  foreclose  a  real  estate  mortgage. 
One  of  the  defenses  was  that  the  loan  was  tainted  with  the 
vice  of  usury.  The  issues  were  tried  on  June  30,  1894. 
The  defense  of  usury  was  sustained  and  a  decree  of  foreclos- 
ure was  entered.  The  plaintiff  appeals,  the  transcript  being 
filed  in  this  court  January  16,  1896.  The  cause  is  sub- 
mitted upon  the  motion  of  the  appellees  to  dismiss  the  ap- 
peal, for  the  reason  the  same  was  not  docketed  in  this  court 
within  six  months  after  the  entry  of  the  decree. 

The  statute  governing  appeals  to  this  court  in  actions  in 
equity  (section  675  of  the  Code)  provides:  "The  party  ap- 
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pealing  shall,  within  six  months  after  the  date  of  the  ren* 
dition  of  the  judgment  or  decree,  or  the  making  of  the  final 
order,  procure  from  the  clerk  of  the  district  court  and  file 
in  the  office  of  the  clerk  of  the  supreme  court  a  certified 
transcript  of  the  proceedings  had  in  the  cause  in  the  district 
court,  *  ♦  *  and  have  the  said  cause  properly  dock- 
eted in  the  supreme  court;  and  on  failing  thereof,  the  judg- 
ment or  decree  rendered  or  final  order  made  in  the  district 
court  shall  stand  and  be  proceeded  in  as  if  no  appeal  had 
been  taken/'  It  is  the  established  doctrine  in  this,  as  well 
as  other  states,  that  the  provision  of  a  statute  limiting  the 
time  within  which  appeals  must  be  taken  is  jurisdictional 
in  its  nature,  and  that  the  courts  cannot  ordinarily  enlarge 
or  extend  the  time  for  perfecting  an  appeal.  {Verges  v. 
S(m8h,  1  Neb.,  113;  Olore  v.  Hare,  4  Neb.,  131 ;  Gifford 
17.  Republican  V.  &  K.  R.  Co.,  20  Neb.,  538 ;  Lincoln  Brick 
Alile  Works  V.Hall,  27  Neb.,  874;  Miller  v.  Camp,  28 
Neb.,  412;  Fitzgerald  v.  Brandt,  36  Neb.,  683;  Omaha 
Loan  &  Trust  Co.  v.  Ayer,  38  Neb.,  891 ;  Moore  v.  Water^ 
man,  40  Neb.,  498;  Record  v.  BiUters,  42  Neb.,  786.) 

In  the  case  at  bar  the  evidence  introduced  on  the  hearing 
of  the  motion  conclusively  shows  that  counsel  for  appel- 
lant, on  the  13th  day  of  December,  1894,  requested  the 
clerk  of  the  district  court  to  prepare  a  transcript  of  the  pro- 
ceedings in  the  case,  for  the  purpose  of  taking  an  appeal, 
notifying  him  at  the  time  that  it  must  be  completed  so  that 
it  could  be  filed  in  this  court  during  said  month;  that  the 
clerk  promised  to  comply  with  said  request  and  then  di- 
rected one  of  the  employes  in  his  office  to  prepare  it;  but 
owing  to  the  press  of  other  business  he  failed  and  neglected 
to  make  the  transcript  until  after  the  expiration  of  six 
months  from  the  date  of  the  decree,  although  it  could  have 
been  prepared  in  less  than  two  days  after  it  was  ordered ; 
that  an  attorney  for  appellants  called  again  upon  the  clerk 
of  the  district  court  on  December  30,  and  demanded  the 
transcript,  and  was  informed  that  the  order  for  the  same 
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bad  been  overlooked.  It  also  appears  that  appellant  has 
not  been  guilty  of  any  laches^  but  as  soon  as  the  transcript 
was  completed  it  was  filed  in  this  court^  and  also  that  the 
appeal  has  not  been  taken  for  delay. 

The  proposition  presented  for  our  consideration  is 
whether,  in  the  light  of  the  adjudications  in  this  state 
cited  above,  a  party  who,  without  any  fault  or  negligence 
on  his  part,  is  prevented  by  the  act  or  neglect  of  the  clerk 
of  the  trial  court  from  perfecting  an  appeal  within  the 
time  limited  by  law,  can  be  relieved  by  the  court  from  the 
operation  of  the  statute?  lu  other  words,  must  the  pro* 
vison  of  the  law  fixing  the  time  for  taking  appeals  be  en- 
forced in  all  cases  as  it  is  written,  even  though  the  delay  is 
caused  alone  by  the  neglect  and  omission  of  the  clerk  of 
the  trial  court  to  make  in  proper  time  a  transcript  of  the 
record?  We  do  not  think  that  the  decisions  already  men- 
tioned are  decisive  of  the  question,  or  if  adhered  to  would 
deprive  the  plaintiff  in  this  case  of  an  appeal.  In  each 
of  the  cases  to  which  reference  has  been  made  the  appellant 
was  not  diligent  in  prosecuting  his  appeal,  and  the  delay  in 
ilocketing  the  same  was  not  attributable  to  any  action  or 
want  of  action  on  the  part  of  the  appellees,  or  the  trial  court, 
or  any  officer  thereof;  but  that  the  failure  to  file  the  appeal 
in  the  time  limited  by  statute  was  the  appellant's  fault. 
Doubtless,  the  court  cannot  aid  a  party  in  fault  or  relieve 
him  of  the  consequences  of  his  own  negligence.  Gifford 
V,  Republican  V,  <fc  K,  R.  Co.,  Miller  v.  Camp,  Lincoln 
Brick  &  Tile  Works  v.  Hall,  Fitzgerald  v.  Brandt,  and 
Omaha  Loan  &  TrvM  Co,  v.  Ayer,  supra,  expressly  recog- 
nize the  principle  that  a  party  will  not  be  deprived  of  an 
appeal  when  it  clearly  appears  that  the  failure  to  perfect 
the  same  in  time  is  not  attributable  to  his  own  laches  or 
negligence,  but  is  occasioned  by  the  default  of  the  trial 
court  or  its  officers.  Thus,  in  Lincoln  Brick  &  Tile  Works 
V.  Hall,  supra,  the  court,  in  construing  section  1011  of  the 
Ck)de  governing  appeals  from  judgments  before  justices  of 
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the  peace,  uses  this  language:  ^'No  doubt  where  due  dili- 
gence is  shown  in  demanding  a  transcript,  and  from  any 
cause  the  trial  court  delays  the  delivery  of  the  same  for  so 
long  a  time  that  it  will  be  impossible  to  file  it  within  the 
thirty  days,  the  court  will  relieve  the  appellant,  because  the 
fault  is  with  the  court/'  Judge  Elliott,  in  his  valuable 
work  on  Appellate  Procedure,  at  section  112,  uses  this  lan- 
guage: ''The  rule  that  the  court  cannot  enlarge  the  time 
for  taking  an  appeal  must  be  regarded  as  established,  but 
the  court  may,  nevertheless,  relieve  a  party  in  the  proper 
case  against  fraud  or  accident.  In  relieving  a  party  against 
fraud  or  accident  the  court  does  not  extend  the  time  for 
taking  the  appeal  by  breaking  down  the  provisions  of  the 
statute  limiting  the  time  within  which  appeals  must  .be 
taken.  The  principle  applied  is  a  familiar  one,  for  it  is 
very  often  applied  to  the  statute  of  frauds  and  to  the  gen* 
eral  statute  of  limitations.  The  fraud  of  a  party  will  pre- 
vent him  from  taking  advantage  of  either  of  the  statutes 
named,  and  so  it  will  in  cases  where  the  statute  limits  the 
time  for  taking  appeals.''  And  the  learned  author  at  sec* 
tio;i  117  observes:  ''It  is  said  in  general  terms  by  the  au- 
thorities to  which  we  have  referred,  and  by  many  more, 
that  the  time  for  taking  an  appeal  cannot  be  extended  by 
agreement  or  by  order  of  the  court,  but,  as  we  have 
shown,  this  rule,  general  and  firmly  settled  as  it  is,  does  not 
always  preclude  an  appeal,  and  to  the  instances  upon  which 
it  does  not  fully  operate  we  add  another  of  a  different  na- 
ture. Where  the  time  is  lost  without  the  fault  of  the 
party,  and  solely  by  reason  of  the  action  or  non-action  of  the 
court,  the  statute  does  not  operate,  because  the  loss  of  time 
is  not  attributable  to  the  acts  of  the  parties.  The  rule  that 
thedelay  or  wrong  of  the  court  shall  not  prejudice  a  party 
rests  upon  the  maxim,  'An  act  of  the  court  srhall  prejudice 
no  man.'  Where,  however,  the  fault  of  the  party  concurs 
with  that  of  the  court,  the  maxim  will  not  prevail  to  save 
an  appeal  not  taken  within  the  time  fixed  by  law."     The 


140  NEBRASKA  REPORTS.         [Vol.  44 

Continental  Building  A  Loan  Association  v.  Mills. 

text  18  sustained  by  the  decisions  of  the  courts  of  other 
states.  (Foxv,  Fields,  12  Heisk.  [Tenn.],  31;  Oraddick  v. 
PrUehett,  Peck  [Tenn.],  17 ;  Holt  v.  Edmondeon,  31  Ga., 
367;  Moyer  v.  Strahlf  10  Wis.,  74;  Laymance  v.  Lay^ 
Tnance,  15  Lea  [Tenn.],  476;  Smythe  v,  Boswell,  117  Ind., 
365.) 

The  general  doctrine  above  stated  has  been  asserted  and 
enforced  in  this  court  more  than  once.  In  Dobson  v.  Dob* 
son,  7  Neb.,  296,  a  party  was  prevented  from  taking  his 
appeal  in  time  by  reason  of  the  absence  of  the  county  judge 
from  the  county,  before  whom  the  cause  was  heard.  Upon 
the  return  of  the  judge  the  transcript  was  made  out  and 
filed  in  the  district  court,  and  on  motion  of  the  appellee  the 
appeal  was  dismissed  for  the  reason  the  same  was  not  taken 
within  the  time  required  by  statute.  This  court  reinstated 
the  appeal.  In  the  syllabus  it  is  stated :  **  Where  a  party 
has  been  prevented  from  complying  with  the  legal  requi- 
sites to  obtain  an  appeal,  by  the  default  or  absence  of  the 
justice  or  judge  of  the  court  in  which  the  cause  is  pend- 
ing, and  not  by  any  default  or  laches  on  his  part,  the  ap« 
peal  may  be  taken  and  perfected  after  the  expiration  of  {he 
time  limited  by  statute,  and  such  appeal  must  be  treated  in 
the  appellate  court  as  though  it  had  been  taken  within  the 
time  prescribed  by  law.'' 

Republican  F.  R,  Co.  v.  MoPherson,  12  Neb.,  480,  is 
quite  in  point.  There  certain  real  estate  has  been  con- 
demned by  the  railroad  company  for  its  right  of  way  and 
the  damages  sustained  by  reason  thereof  were  assessed  by 
the  commissioners  appointed  by  the  county  judge  for  that 
purpose.  At  various  times  within  sixty  days  after  the  filing 
of  the  award  of  the  commissioners  with  the  county  judge 
the  land-owner  notified' said  judge  of  her  intention  to  prose- 
cute an  appeal  to  the  district  court,  and  she  tendered  him 
the  fees  and  demanded  a  transcript  of  the  proceedings,  but 
the  county  judge  neglected  and  refused  to  furnish  such 
transcript  until  after  the  expiration  of  the  sixty  days  limited 
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by  law  for  perfecting  the  appeaU  As  soon  as  the  traDScript 
was  procured  it  was  filed  with  the  clerk  of  the  district  court. 
The  appeal  was  dismissed  for  the  reason  that  it  was  not 
filed  in  time,  and  subsequently  it  was  reinstated  by  the  dis- 
trict court  On  review  of  the  case,  this  court  said  :  "  The 
petition  and  affidavits  show  diligence  on  the  part  of  the 
appellant,  and  that  she  made  every  effort  to  perfect  the  ap- 
peal within  the  time  limited  by  statute,  but  was  prevented 
by  the  negligence,  or  failure  to  perform  his  duty,  of  the 
county  judge.  The  case  therefore  falls  within  the  rule  laid 
down  in  Dobson  v.  DobaoUy  7  Neb.,  296,  and  is  sufficient 
to  entitle  the  party  to  an  appeal." 

In  Parker  v.  Kuhn^  19  Neb.,  396,  it  is  said:  <<  It  is  a 
well  established  rule  that  where  an  individual  in  the  prose- 
cution of  a  right  does  every  thing  which  the  law  requires 
him  to  do,  and  he  fails  to  attain  his  right  by  the  neglect  or 
misconduct  of  a  public  officer,  the  law  will  protect  him." 

The  case  of  Cheney  v.  Btickmaster,  29  Neb.,  420,  was 
this:  On  September  4, 1888,  judgment  was  rendered  against 
the  plaintiffs  in  error  in  the  county  court,  and  within  four 
days  thereafter  they  filed  an  appeal  bond,  which  was  ap- 
proved, and  demanded  a  transcript  for  the  purpose  of  tak- 
ing an  appeal.  The  judge  failed  and  neglected  to  make 
out  a  transcript  until  October  11,  on  which  date  it  was  filed 
in  the  district  court,  and  the  appeal  was  docketed.  The 
fiiilure  to  perfect  the  appeal  in  proper  time  was  without 
any  fault  of  the  appellants,  but  was  caused  solely  by  the 
failure  of  the  judge  to  prepare  the  transcript.  The  district 
court,  on  motion  of  the  appellee,  dismissed  the  appeal  on 
the  ground  that  it  was  not  filed  in  the  district  court  within 
thirty  days  after  the  rendition  of  the  judgment.  This 
court  held  that  the  appeal  was  erroneously  dismissed,  and 
reinstated  it  To  the  same  effect  is  Omaha  Coal,  Coke  & 
Lime  Co.  v.  Fay^  37  Neb.,  68,  the  first  paragraph  of  the 
syllabus  of  the  opinion  in  which  case  is  as  follows:  ^^A  de- 
feated party  to  an  action  in  the  county  court,  who  promptly 
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orders  a  transcript  of  the  proceedings  to  be  prepared  for  the 
purpose  of  appealing  the  case,  will  not  be  denied  the  right 
of  appeal  because  the  county  judge  fails  to  prepare  the 
transcript  within  thirty  days  after  the  rendition  of  judg- 
ment." 

The  same  principle  running  through  the  above  cases  was 
recognized  in  Bickel  v.  Dtdcher,  35  Neb.,  761.  It  was 
there  decided,  overruling  Horn  v.  Miller j  20  Neb.,  98,  that 
the  time  within  which  an  appeal  may  be  taken  from  the 
district  court  to  this  court  begins  to  run  when  the  clerk 
spreads  the  decree  upon  the  court  journal,  and  not  from  the 
announcement  of  the  decision  by  the  court. 

A  party  who  has  not  been  n^ligent  cannot  be  deprived 
of  an  appeal  to  this  court  either  by  the  failure  or  refusal 
of  the  clerk  to  enter  the  decree  upon  the  records  of  the 
court  within  six  months  after  it  was  pronounced,  or  for  the 
neglect  of  such  clerk  to  make  a  transcript  of  the  proceed- 
ings in  proper  time.  The  record  in  this  ease  discloses  that 
the  omission  to  docket  the  appeal  in  this  court  within  the 
statutory  period  was  not  through  any  fault  of  the  appel- 
lant, but  was  caused  solely  by  the  neglect  of  the  clerk  of 
the  district  court  to  prepare  and  deliver  to  it  a  transcript 
of  the  proceedings  when  demanded.  The  law  will  not 
permit  appellant  to  be  deprived  of  its  appeal.  In  so  hold- 
ing we  do  not  extend  the  time  fixed  by  law  for  taking  an 
appeal,  but  merely  declare  that  the  statute  does  not  operate 
to  the  appellant's  prejudice,  since  the  loss  of  time  is  not 
attributable  to  its  acts,  but  is  chargeable  solely  to  the  neg- 
lect or  non-action  of  a  public  officer  whose  duty  it  was  to 
make  the  transcript.  The  motion  to  dismiss  the  appeal 
is  overruled. 

Motion  overruled. 


Vol.  44]         JANUARY  TERM,  1895.  143 


Llhfi  y.  Lihs. 


Christian  Lihs  v.  August  Lihs. 

Filed  Mabch  5,  1895.    No.  6057. 

1.  Witnesses:  Husband  and  Wife:  Cancellation  of  Deed. 

Under  the  statntes  of  this  state  a  wife  caDDot  be  examlDed  as  a 
witness  against  her  husband,  over  his  objection,  in  a  snit  brought 
by  the  latter  against  his  son  to  obtain  the  rescission  of  a  deed 
alleged  to  have  been  executed  by  the  father  to  the  son  upon  a 
condition  subsequent. 

2.  Trial  to  Court:   Admission  of  Incompetent  Testimony: 

Habmless  Error.  The  admission  of  the  testimony  of  a  dis- 
qualified v^itness,  over  objections  and  exceptions,  in  a  trial  to 
the  court  without  the  intervention  of  a  Jury,  is  not  sufficient 
ground  for  reversal,  if  sufficient  material  and  competent  evidence 
was  admitted  to  support  the  finding  and  judgment. 

3L  Review:  CoNFLiCTiNa  Evidbnob.  Where  the  evidence  is  con- 
flicting, but  sufficient  competent  evidence  is  in  the  record  to 
support  the  finding,  the  judgment  will  not  be  set  aside  by  a  re- 
viewing court. 

Error  from  the  district  coart  of  Cedar  county.  Tried 
below  before  Norris,  J. 

Wilbur  F.  Bryanty  for  plaintiff  in  error. 

NORVAL,  C.  J. 

This  was  a  suit  by  Christian  Lihs  against  August  Lihs 
and  Ernestine  Lihs  to  procure  the  rescission  of  a  convey- 
ance of  one  hundred  and  sixty  acres  of  land  in  Cedar 
ooanty,  theretofore  alleged-  to  have  been  executed  by  the 
the  plaintiff  to  August  Lihs  upon  a  condition  subsequent. 
The  amended  petition  alleges,  in  substance,  that  on  the  19th 
day  of  December,  1882,  plaintiff  was  the  owner  in  fee  of 
the  land  in  dispute,  and  occupied  the  same,  together  with 
his  wife,  the  said  Ernestine,  his  son,  the  ^aid  August,  and 
an  unmarried  daughter,  as  a  homestead ;  that  on  said  date 
the  plaintiff  and  his  said  wife  conveyed  to  the  defendant. 
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August  Libs,  said  premises  by  deed  of  general  warranty 
in  consideration  tbat  the  plaintiff,  his  wife,  his  unmarried 
daughter,  and  his  said  son  should  remain  upon  said  prem- 
ises, and  occupy  the  same  as  a  home,  and  that  said  August 
should  support  and  maintain  plaintiff  and  his  wife  during 
their  natural  lives;  that  the  defendant,  August  Lihs,  on 
the  19th  day  of  July,  1887,  combining  and  confederating 
with  his  mother,  and  without  any  valid  excuse  or  provo- 
cation, drove  the  plaintiff  from  the  premises,  and  ordered 
him  never  to  return,  and  since  said  time  said  August  has 
refused  the  plaintiff  a  home  and  shelter  upon  said  premises 
and  refuses  him  support  and  maintenance,  although  the 
plaintiff,  by  reason  of  his  being  aged  and  infirm,  is  unable 
to  support  himself.  The  prayer  for  relief  is  as  follows : 
^'Wherefore  the  plaintiff  prays  that  the  defendant,  August 
Lihs,  be  required  to  reconvey  the  said  premises  to  the  said 
plaintiff,  and  that  the  title  to  the  same  may  be  confirmed 
in  the  said  plaintiff  and  quieted  in  him,  and  for  such  other 
and  further  relief  as  justice  and  equity  may  require/'  The 
defendant,  August  Lihs,  for  answer,  admitted  plaintiff  was 
the  owner  of  the  land  and  conveyed  the  same  by  deed  of 
general  warranty  to  August,  and  denied  all  other  allega- 
tions contained  in  the  amended  petition.  For  further  an- 
swer it  is  alleged  'Hhat  neither  this  defendant  nor  any  per- 
son authorized  by  him  or  the  plaintiff  ever  made,  entered 
into,  or  signed  any  contract,  agreement,  or  memorandum 
thereof,  in  writing  for  the  sale  of  said  premises  or  any  part 
thereof,  other  than  the  deed  aforesaid ;  that  said  deed  was 
made  upon  a  good  and  valuable  consideration,  but  was 
made  on  the  part  of  said  plaintiff  with  the  intention  to  de- 
fraud, hinder,  and  delay  creditors  of  the  plaintiff  and  per- 
sons about  to  become  creditors  of  the  plaintiff.'^  Plaintiff 
replied  by  a  general  denial.  The  defendant  Ernestine 
Lihs  demurred  to  the  amended  petition,  which  was  sus- 
tained by  the  court,  and  the  plaintiff  having  elected  to 
stand  upon  his  pleading,  the  court  dismissed  the  action  as 
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to  the  defendant  Ernestine.  The  cause  proceeded  to  trial 
against  the  son  alone,  and  the  coart  found  the  issues  Joined 
against  {he  plaintiff,  and  dismissed  the  bill.  A  motion  for 
a  new  trial  was  overruled,  to  which  an  cxcepty>n  was  taken 
by  the  plaintiff,  and  he  prosecutes  error  to  this  court. 

After  the  plaintiff  had  introduced  his  proof  the  defend- 
ant called  Ernestine  Lihs,  the  wife  of  the  plaintiff,  as  a 
witness  in  his  behalf,  and  she  was  sworn,  and  testified  in 
effect  that  at  and  prior  to  the  time  the  deed  was  executed 
by  herself  and  husband,  there  was  no  agreement  or  con- 
tract entered  into  whereby  August  covenanted  to  support 
and  maintain  the  plaintiff  and  his  wife  so  long  as  they 
should  live,  or  that  they  were  to  remain  upon  the  farm ; 
that  the  plaintiff  had  shot  and  injured  Mr.  Lentz'  boy; 
that  a  suit  for  damages  against  the  plaintiff  was,  by  reason 
thereof,  anticipated,  and  that  was  the  inducement  for  mak- 
ing the  deed.  Counsel  for  the  plaintiff  objected  at  the 
time  to  Mrs.  Lihs  testifying,  on  the  ground  that  she  is  in- 
competent to  testify  against  her  husband,  which  objection 
was  overruled  by  the  court,  and  an  exception  was  taken  to 
the  decision.  This  is  the  sole  error  relied  upon  for  reversal 
of  the  judgment. 

Section  331  of  the  Code  of  Civil  Procedure  declares : 
^^  The  husband  can  in  no  case  be  a  witness  against  the  wife, 
nor  the  wife  against  the  husband,  except  in  a  criminal  pro- 
ceeding for  a  crime  committed  by  one  against  the  other,  but 
they  may  in  all  criminal  prosecutions  be  witnesses  for  each 
other." 

The  foregoing  provision  was  under  consideration  in  Ni* 
land  V.  Kaliahy  37  Neb.,  47,  and  Greene  v.  Greene,  42  Neb., 
634.  The  first  case  was  an  action  by  the  creditors  of  Solo- 
man  Kalish  to  set  aside  conveyances  claimed  to  have  been 
fraudulently  made  by  him  to  his  wife.  It  was  held  that  it 
was  incompetent  for  Mrs.  Kalish  to  testify  against  her  hus- 
bandy  without  his  consent,  as  to  facts  tending  to  show  the 
transfer  was  voluntary  and  fraudulent  as  to  the  creditors  of 
14 
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the  husband.  The  second  case  was  an  actioD  by  a  husband 
against  the  wife  for  the  specific  performance  of  a  contract 
for  the  conveyance  of  real  estate.  It  was  ruled  that  the 
statute  above||Uoted  prohibited  tiie  husband  from  being  ex- 
amined as  a  witness  against  his  wife  over  her  objection.  In 
the  case  at  bar  the  wife  was  not  called  as  a  witness  by  the 
husband,  but  her  testimony  was  against  him,  and,  therefore^ 
under  the  statute  and  the  decisions  mentioned  above  waft 
clearly  incompetent,  and  should  have  been  ezdoded.  True^ 
she  was  not,  at  the  time  of  the  trial,  a  party  to  the  record,, 
but  that  does  not  change  the  rule.  That  fact  is  a  stronger 
reason,  it  seems  to  us,  why  her  testimony  should  not  have 
been  received.  Section  328  of  the  Civil  Code  provides: 
'^  Every  human  being  of  sufficient  capacity  to  understand 
the  obligation  of  an  oath,  is  a  competent  witness  in  all 
cases,  civil  and  criminal,  except  as  otherwise  herein  de- 
clared. The  following  persons  shall  be  incompetent  to 
testify.  *  *  *  Third — Husband  and  wife,  concerning 
any  communication  made  by  one  to  the  other  during  mar- 
riage,  whether  called  as  a  witness  while  that  relation  sub- 
sisted or  afterwards,^'  etc.  Section  332  declares :  ^*  Neither 
husband  nor  wife  can  be  examined  in  any  case  as  to  any 
communication  made  by  the  one  to  the  other  while  mar- 
ried, nor  shall  they,  after  the  marriage  relation  ceases,  be 
permitted  to  reveal  in  testimony,  any  such  communication 
made  while  the  marriage  subsisted.''  It  is  too  plain  to 
admit  of  argument  that  neither  husband  nor  wife  can  give 
testimony  relating  to  communications  between  them,  nor 
can  either  the  husband  or  wife  testify,  one  against  the  other, 
in  a  case  like  the  one  at  bar. 

It  only  remains  to  be  determined  whether  the  judgment 
should  be  reversed  for  the  error  committed  by  the  district 
court  in  permitting  Mrs.  Lihs  to  testify  in  the  case.  Tbia 
court  has  repeatedly  said  that  a  cause  tried  to  the  court 
wilhout  the  intervention  of  a  jury  will  not  1  o  reversed  for 
the  admission  of  incompetent  or  irrelevant  testimony  alone» 
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(Enyeart  v.  DavU^  17  Neb.,  228;  MeOonahey  v,  McCona- 
hey,  21  Neb.,  463;  Willard  v.  Foster,  24  Neb.,  213;  S  W- 
mer  v.  Johnson,  43  Neb.,  609;  Stabler  v.  Qund,  35  Neb.^ 
648;  T<ywer  v.  Fetz,  26  Neb.,  710;  Ward  v.  Parlin,  30 
Neb.,  376;  Dewey  v.  AllgireyZl  Neb.,  6;  Liverpool  &  Lon-- 
don  &  Olobe  Ins.  Go.  v.  Buekdaffy  38  Neb.,  146;  Gour^ 
camp  V.  Weber,  39  Neb.,  538;  Whipple  v.  Fowler,  41  Neb.^ 
675.)  The  rule  in  this  state  is  that  where  the  record  dis- 
doees  suffieieot  legal  and  competent  evidence  to  sustain  the 
finding,  the  judgment  in  a  case  where  there  was  a  trial  with-- 
out  a  jury  will  not  be  disturbed  on  the  ground  that  the  court 
admitted,  over  the  objection  of  the  party  complaining,  im- 
material or  incompetent  evidence.  {Richardson  r.  Doty,  25- 
Neb.,  420;  Bilby  v.  Tovmsend,  29  Neb.,  220;  CommerciaV 
Nat.  Bank  of  SL  Paul  v.  Brill,  37  Neb.,  626.)  The  same- 
rule  prevails  where  an  incompetent  witness  is  permitted  to 
testify,  over  proper  objections  and  exceptions,  in  a  cause 
where  a  jury  is  waived.  The  admission  of  the  testimony 
of  such  a  witness  will  not  of  itself  work  a  reversal,  but 
this  court  on  a  review  of  the  cause  will  disr^ard  such  tes- 
timony in  passing  upon  the  question  whether  the  evidence 
supports  the  findings  of  the  trial  court,  and  if  found  that 
the  judgment  is  not  sustained  by  sufficient  competent  evi- 
dence, it  will  be  set  aside.  {Commereied  Nat,  Bank  v.  BriUy 
supra.)  The  defendant,  August  Lihs,and  Ella  Dycus,  the 
married  daughter  of  the  plaintiff^,  each  testified  that  there 
was  no  agreement  or  understanding  to  the  efiect  that 
August  should  support  his  father  in  consideration  of  the 
conveying  of  the  land  to  the  son,  but  that  the  deed  wa& 
made  for  the  sole  purpose  of  preventing  the  farm  from  be- 
ing taken,  by  Mr.  Lentz,  in  case  he  should  obtain  a  judg- 
ment for  damages  against  the  plaintiff  herein,  for  shooting 
Mr.  Leniz'  boy.  The  plaintiff  while  upon  the  witness 
stand  admitted  that  he  executed  the  deed  for  that  purpose. 
The  evidence  bearing  upon  the  question  whether  the  con- 
veyance was  made  upon  the  condition  that  the  son  should 
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support  his  father,  that  the  latter  should  remain  upon  the 
land,  and  that  he  was  driven  off  by  the  defendant,  is  con- 
flicting. Yet,  disregarding  the  testimony  of  Mrs.  Lihs,  as 
we  must,  still  there  was  sufficient  proof  in  the  record  upon 
which  to  base  a  finding  for  the  defendant.  The  judgment 
is,  therefore, 

Affirmed. 


National  Cordage  Company  v.  Alexander  Sims 

ET  AL. 
Filed  March  5, 18d5.    No.  6317. 

1.  Conditional  Sales :  Record.    The  design  of  the  proTision  of 

section  26,  chapter  32,  Compiled  Statntes,  requiring  conditional 
sales  of  personal  property  to  be  in  writing  and  filed  with  the 
coanty  clerk  in  order  to  be  valid  as  against  purchasers  and  judg- 
ment creditors,  is  to  notify  third  persons,  who  might  otherwise 
be  defrauded,  that  the  title  thereof  remains  in  the  vendor. 

2.  : .     Said  provision  has  no  application  where  the  rela- 


tion of  vendor  and  vendee  does  not  exist. 

3.  Agency.    Where  a  contract  provides  for  the  consignment  of  goods 

to  be  sold  on  commission  for  prices  fixed  by  the  consignor  and 
returns  at  stated  periods,  the  consignee  guarantying  payment 
thereof,  the  relation  which  the  law  implies  is  that  of  an  agency 
for  sale  upon  a  del  credere  commission;  and  not  that  of  vendor 
and  vendee. 

4.  :  Factors  and  Brokers.    The  relation  of  a  factor  for  the 

sale  of  goods  is  that  of  a  trustee  for  his  principal  with  respect  to 
the  property  entrusted  to  him. 

5.  :  .     Property  in  the  possession  of  a  factor  to  be  sold 

for  the  benefit  of  his  principal  is  not  liable  to  execution  or  at- 
tachment in  satisfaction  of  the  debts  of  the  former.' 

6.  :  Construction.    Agreement,  set  out  in  the  opinion,  heldf 

not  a  conditional  sale  but  to  create  a  del  credere  agency  only. 

Error  from  the  district  court  of  Cuming  county.    Tried 
below  before  Norris,  J. 
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Uriah  Bruner,  for  plaintiff  in  error. 

T.  M.  Franse  and  P.  Jf.  Hoodie,  contra,  cited^  contend- 
ing that  tlie  property  was  subject  to  attachment  as  Yoder's : 
Forrest  v.  Nelson,  108  Pa.  St.,  481;  Peck  v.  Heim,  17 
At).  Rep.,  [Pa.],  984;  Carleton  v.  Sumner,  4  Pick.  [Mass.], 
516;  Dresser  Mfg.  Co.  v.  Waterston,  3  Met.  [Mass.],  18; 
Mixer  V.  Cook,  31  Me.,  340;  Bowen  v.  Burk,  13  Pa.  St., 
l46;  Scudder  v.  Bradbury,  106  Mass.,  427;  Barry  i\ 
Paimer,  19  Me.,  303;  FuUer  v.  Bean,  34  N.  H.,  290,  303- 

Post,  J. 

This  was  an  action  of  replevin  in  the  district  court  for 

Cumiug  county,  by  which  tlie  plaintiff  below,  plaintiff  in 

erroF)  the  National  Cordage  Company,  sought  to  recover 

possession  of  9,100  pounds  of  binder  twine.     The  facts 

essential  to  an  understanding  of  the  queitions  presented  for 

detertnination  are  as  follows:   On  the  7th  day  of  June, 

1891,  the  plaintiff  appointed  one  B.  Y.  Yoder  agent  for 

the  sale  on  commission  of  its  binder  twine  at  West  Point, 

in  said  county.     During  the  season  of  1891  about  20,00& 

pounds  of  twine  were  consigned  by  the  plaintiff  to  Yoder 

for  sale  under  the  terms  and  conditions  of  his  agency,  and 

theproi)erty  now  in  controversy  is  the  portion  thereof  undis^ 

posed  of  at  the  close  of  tliat  season.     The  several  defend- 

aats  claim  through  an  order  of  attachment  issued  by  A» 

Briggs,  a  justice  of  the  peace  for  Cuming  county,  in  an 

action  by  L.  £.  Chubbuck  as  plaintiff  and  against  B.  Y» 

Yoder  as  defendant.     The  appointment  above  mentioned 

is  in  writing  and  is  here  set  out: 

"The  National  Cordage  Co.  of  New  York  City  and  Chi- 
cago, 111.  (a  corporation  organized  under  the  laws  of  tlie 
state  of  New  Jersey),  does  hereby  appoint  B.  Y,  Yoder 
to  be  its  agent  at  West  Point,  in  the  county  of  Cuming, 
state  of  Nebraska,  for  the  sale  of  binder  twine  for  and  dur- 
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ing  the  season  of  1891  only.     And  said  agent  hereby  con- 
tracts and  agrees  to  do  and  perform  as  follows: 

''1st.  To  keep  on  hand^  in  proper  season,  whatever  twine 
maj  be  required  at  West  Point  aforesaid^  during  said  sea- 
son,  and  to  sell  or  be  interested  in  the  selling  of  no  twine 
whatever  except  that  obtained  from  The  National  Cordage 
Co.  so  long  as  the  said  company  can  furnish  the  same. 

''  Non-compliance  by  said  agent  with  these  provisions, 
forfeits  all  commission  or  remuneration  for  services  rendered 
which  may  be  or  may  become  due  said  agent  under  this 
contract,  in  addition  to  such  damages  as  may  be  allowed  by 
law. 

''2d.  All  such  twine  shall  be  sold  for  cash  on  delivery, 
at  the  following  prices,  and  said  agent  hereby  orders  ship- 
ment to  be  made  by  The  National  Cordage  Co.  at  once: 
5,000  lbs.  sisal  binder  twine,  at  11  cts.  per  lb.  gross  weight. 
6,000  lbs.  S.  D.  manilla  binder  twine,  at  13^  cts.  per  lb. 

gross  weight. 
6,000  lbs.  pure  manilla  binder  twine,  at  14|  cts.  per  lb. 

gross  weight. 
And  said  agent  shall  pay  all  freight  and  transportation 
charges  from  Omaha  on  all  twine  ordered  under  this  con- 
tract. 

"3d.  All  money  received  by  said  agent,  accruing  from 
the  sale  of  such  twine,  shall  be  and  shall  remain  the  prop- 
erty of  said  The  National  Cordage  Co.,  and  all  such  twine 
flhall  be  and  remain  the  property  of  said  The  National 
Cordage  Co.,  until  sold  pursuant  to  the  terms  and  condi- 
tions of  this  contract. 

"4th.  Said  agent  shall  promptly  remit  to  The  National 
Cordage  Co.,  at  Chicago,  111.,  on  the  first  day  of  each  month, 
and  whenever  requested  at  other  times,  all  moneys  received 
for  twine  sold  under  this  contract,  and  shall  make  no  de- 
duction therefrom,  and  have  no  lien  or  interest  on,  in,  or  to 
any  money  so  received.  And  a  failure  to  so  remit  shall 
not  be  waived  by  any  person  whomsoever,  nor  shall  a  de- 
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mand  thorefor  be  neoeflsary,  or  a  failure  to  demand  be  con- 
stmed  as  a  waiver  of  this  condition. 

''6th.  No  twine  shall  be  delivered  by  said  agent  to  anj 
person  or  persons,  or  oorporation,  exoept  upon  a  bona  fide 
sale  of  the  same  for  cash. 

''6th.  If  any  twine  ordered  by  said  agent  under  this  con- 
tract shall  remain  on  hand  in  original  packages  at  the  close 
of  the  season,  to-wit,  on  Sept.  1st,  1891,  said  agent  shall 
keep  said  twine  safely  stored  in  some  dry  and  secure  place 
until  August  1,  1892,  and  shall  keep  the  same  continually 
insured  in  some  responsible  insurance  companies,  in  the 
name  of  The  National  Cordage  Co.,  to  the  amount  of  in- 
voice price,  at  all  times  subject  to  the  order  of  The  Na- 
tional Cordage  Co.,  free  of  charge  for  storage,  insurance,  or 
local  taxes,  and  shall  have  no  claim  against  said  The  Na- 
tional Cordage  Co.  for  freight  and  transportation  charges 
fiaid  by  said  agent  on  such  twine,  and  shall  deliver  the  same 
at  the  nearest  railroad  depot  without  charge,  on  demand. 

'*7th.  In  consideration  of  the  faithful  performance  of  all 
the  above  conditions.  The  National  Cordage  Co.  hereby 
agrees  to  use  its  best  endeavors  to  supply  all  twine  ordered 
during  said  season  by  said  agent,  and  to  pay  said  agent  as 
his  commission,  in  cash,  at  settlement,  on  or  after  Sept.  1st, 
1891,  a  sum  equal  to  2|  cents  per  pound  for  all  twine  sold 
in  conformity  with  this  contract. 

"8th.  But  if  the  said  agent  sells  and  settles  for  all  twine 
received  by  him,  in  cash,  and  the  money  is  received  by  said 
The  National  Cordage  Co.,  in  Chicago,  on  or  before  Nov. 
1,  1891,  a  further  commission  of  ^  cent  per  pound  is  to  be 
paid  said  agent;  otherwise  this  provision  to  be  void  and  of 
no  effect. 

"9th.  The  said  agent  agrees,  at  his  own  expense,  to  in- 
sure all  twine  immediately  upon  its  receipt  by  him,  to  the 
amount  of  invoice  price,  in  responsible  insurance  companies 
in  the  name  of  The  National  Cordage  Co.,  and  to  keep  the 
«ime  continually  insured,  while  said  twine  remains  in  his 
possession. 
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^MOth.  It  is  mutually  agreed  by  the  parties  hereto  that 
this  contract  cannot  be  changed  in  any  of  its  provisions  by 
any  one  in  the  employment  of  The  National  Cordage  Co., 
nor  will  any  promises  or  agreements,  either  written  or  ver- 
bal, be  binding  upon  the  said  The  National  Cordage  Co., 
until  approved  by  one  of  its  officers  or  manager. 

"  Dated  at  West  Point  this  7th  day  of  July,  A.  D.,  1891. 

"The  National  Cordage  Co., 
"  By  H.  W.  Van  Sickel, 

^^  Special  Agent 

"  B.  Y.  YODER. 

"Approved:  The  National  Cordage  Co., 

"  By  B.  TiMMEM,'^ 

On  the  13th  day  of  October,  1891,  Mr.  Van  Sickel,  the 
plaintiff^s  agent,  visited  West  Point,  when  an  invoice  was 
taken,  showing  twine  on  hand  as  follows:  sisal,  5,250 
pounds;  S.  D.,  3750  pounds;  manilla,  100  pounds;  total, 
9,100  pounds.  On  the  1st  day  of  November  following 
Yoder  settled  for  the  twine  sold,  giving  in  part  pay- 
ment therefor  two  notes  of  $400  each,  signed  by  Joseph 
Faunigle,  and  which  at  the  date  of  the  trial  of  this  cause 
were  still  unpaid.  Reference  is  here  made  to  the  Faunigle 
notes  for  the  reason  tliat  they  are  claimed  by  defendants  to 
have  been  received  in  satisfaction  for  the  twine  in  contro- 
versy, from  which  it  is  argued  that  the  title  to  said  prop- 
erty thereby  passed  to  Yoder  and  that  it  was  accordingly 
liable  to  be  attached  on  process  against  him;  but  for  that 
contention  we  can  perceive  no  foundation  in  the  record. 
It  is  clearly  established  by  the  undisputed  evidence  of  Van 
Sickel,  as  well  as  by  the  statement  of  the  account  with  Yo- 
der, that  the  consideration  for  said  notes  was  the  twine  sold, 
and  not  that  on  hand  at  the  date  of  settlement.  But  the 
real  controversy  is  with  respect  to  the  character  of  the  trans- 
action between  Yoder  and  the  plaintiff  company.  It  is 
strenuously  insisted  by  the  defendant  that  the  evidence  dis- 
closes a  mere  conditional  sale  of  the  twine,  which,  not  hav- 
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ing  been  filed  in  the  office  of  the  county  clerk  in  accordance 
with  the  provisions  of  section  26,  chapter  32,  Compiled 
Statutes,  must  be  held  void  as  against  attaching  creditors. 
The  distinction  between  conditional  sales  and  consignments 
of  personal  property  is  frequently  overlooked  by  text-writers 
as  well  as  judges.  Perhaps  no  sounder  definition  of  a  con- 
ditional sale  is  to  be  found  in  the  books  than  that  approved 
by  Mr.  Newmark  in  his  valuable  work  on  the  Law  of 
Sales,  section  19:  "Whenever  it  appears  from  the  contract 
between  the  parties  that  the  owner  of  personal  property  has 
transferred  the  possession  thereof  to  another,  reserving  to 
himself  the  naked  title  thereof,  solely  for  the  purpose  of 
securing  payment  of  the  price  agreed  upon  between  them, 
the  contract  is  necessarily  a  conditional  sale  and  not  a  bail- 
ment.'' Such  an  agreement  is  obviously  within  the  provis- 
ions of  our  registration  laws,  and  must  be  filed  in  order  to 
protect  the  seller  against  purchasers  and  execution  creditors 
without  notice  of  the  vendee  in  possession,  ^he  manifest 
purpose  of  the  statute  in  providing  for  the  filing  of  the 
contract  is  to  notify  third  parties  that  the  title  of  the  prop- 
erty remains  in  the  vendor,  and  to  thus  protect  persons 
i  who  might  otherwise  be  defrauded.  {Dyer  v,  Thoratady  35 

Minn.,  534.)  And  that  it  contemplates  cases  only  in  which 
the  relation  of  vendor  and  vendee  exists,— that  is,  where 
the  title  to. the  property  involved  is  intended  to  pass  from 
one  party  to  the  o(her  upon  the  performance  of  the  condi- 
tions named, — is  apparent  from  the  act  itself.  The  law 
implies  a  mere  consignment  of  goods  for  sale  upon  a  del 
credere  commission,  and  not  a  sale  thereof  where  the 
contract  provides  that  the  consignee  shall  receive  them 
and  return  periodically  to  the  consignor  the  proceeds  of 
Bales  at  prices  charged  by  the  latter,  the  consignee  guar- 
antying payment  therefor.  (Mechem,  Agency,  14,  986a; 
Newmark,  Sales,  25 ;  McClelland  v.  Scroggiuy  35  Neb.,  536, 
and  cases  cited.)  There  is  in  the  contract  here  involved  no 
suggestion  whatever  of  the  relation  of  vendor  and  vendee. 
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or  of  facts  from  which  Yoder  could  acquire  title  to  the 
twine  in  controversy  upon  the  happening  of  contingencies 
near  or  remote.  He  was,  in  shorty  what  the  contract  im« 
plies,  a  mere  factor  holding  the  property  on  consignment 
for  the  benefit  of  his  principal.  As  a  factor^  his  relation 
Was  that  of  a  trustee  for  the  plaintiff  with  respect  to  the 
twine  in  his  possession.  It  follows  that  said  property  was 
not  subject  to  execution  or  attachment  in  satisfaction  of  his 
debts,  and  that  in  allowing  the  defendants  below  to  recover 
the  district  court  erred,  for  which  the  judgment  must  be 
reversed  and  the  cause  remanded  for  further  proceedings 
therein  not  inconsistent  with  this  opinion. 


Reversed  and  REBfAND£D. 


State  of  Nebraska,  ex  bel.  Chables  Hammond,  v. 

F.  N.  Dimond  et  al. 

Filed  Mabch  5, 1895.    No.  7500. 

1.  Villages :  Incorporation.    The  proTislon  of  section  40,  chap- 

ter 14,  Ck>mpUed  Statates,  for  the  iDoorporatioD  of  Tillagea, 
**  Whenever  a  majority  of  the  taxable  inhabitants  of  anj  town 
or  village  not  heretofore  incorporated  nnder  the  laws  of  this 
state  shall  present  a  petition  to  the  ooanty  board/'  etc.,  applies 
to  Tillages  in  the  ordinary  and  popular  sense  of  the  term,  and 
was  not  intended  to  clothe  large  rnral  districts  with  extended 
municipal  powers,  or  subject  them  to  special  taxation  for  par- 
poses  to  which  they  are  in  nowise  adapted. 

2, :  :  Outside  Territory.     Lands  adjacent  to  a  town 

or  Tillage  may  be  incorporated  therewith,  provided  they  are  in 
such  close  proximity  thereto  as  to  be  suburban  in  character  and 
have  some  unity  of  interest  with  the  platted  portion  in  the 
maintenance  of  municipal  goyernment.  But  the  statute  does 
not  contemplate  the  incorporation  of  remote  territory  having  no 
natural  connection  with  the  village  and  no  adaptability  to  mu- 
nicipal purposes.  {Siate  v.  Village  of  MinneUmka^  59  N.  W.  Hep. 
[Minn.],  972.) 
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section  101,  chapter  14,  Compiled  Statntes,  for  the  disconnecting 
of  territory  from  a  city  or  village  by  petition,  is  available  only 
to  legal  voters  of  the  territory  sought  to  be  detached. 

4. :  :  Quo  WARRANTO:  PARTIES.  The  owner  of  agri- 
cultural lands  illegally  included  within  the  boundaries  of  a  city 
or  village  who  is  not  a  voter  therein,  may  maintain  proceedings 
by  quQ  warranto  for  the  purpose  of  determining  the  validity  of 
the  act  of  incorporation. 

5.  — :  :  User.  The  effect  of  a  continued  user  of  corpo- 
rate powers  in  such  a  case  not  presented  by  the  record  and  not 
determined. 

Error  from   the  district  oourt  of  Lancaster  county. 
Tried  below  before  Strode,  J. 

D,  F.  Osgood,  for  plaintiff  in  error. 
Morning  &  Berge,  contra. 

Post,  J. 

This  was  a  proceeding  in  the  nature  of  a  writ  of  quo  war^ 
ranto  in  the  district  court  for  Lancaster  county.  The  ob^ 
ject  of  the  proceeding  was  to  test  the  legality  of  the  alleged 
incorporation  of  the  city,  formerly  the  village,  of  College 
View,  in  said  county.  A  general  demurrer  to  the  petition 
was  sustained,  and  final  judgment  having  been  entered 
thereon,  the  cause  was  removed  into  this  court  for  review 
upon  the  petition  in  error  of  the  relator.  The  only  ques- 
tioD  presented  being  the  sufficiency  of  the  petition  to  entitle 
the  relator  to  relief,  it  is  deemed  proper  to  here  copy  it  at 
length,  omitting  caption  and  conclusion,  viz. : 

^1,  The  relator  is  the  owner  of  the  northwest  quarter  of 
the  southeast  qnarter  of  section  six  (6),  township  nine  (9) 
north,  of  range  seven  (7)  east,  in  Lancaster  county,  Ne- 
braska, and  has  been  the  owner  of  said  land  ever  since  the 
16th  day  of  February,  1887,  which  has  ever  since  said 
time  been  farm  land  and  used  as  such. 

"2.  .The  defendants,  F.  N.  Dimond,  C.  W.  Nicola,  Joseph 
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Sutherland,  J.  A.  Childs,  L.  F.  Soucey,  F.  A.  De  Wolf  and 
Josephus  Hobbs,  representing  and  acting  as  mayor  and  coun- 
cil for  the  defendant^  the  city  of  College  View,  are  without 
authority  of  law  exercising  and  usurping  the  rights  and  du- 
ties of  mayor  and  council  of  the  city  of  College  View,  county 
of  Lancaster  and  state  of  Nebraska,  and  are  passing  ordi- 
nances and  levying  taxes  without  legal  authority  therefor. 

''3.  Your  relator  alleges  the  fact  to  be  that  there  is  no 
such  incorporated  city  or  municipality  as  the  city  of  Col- 
lege View. 

"4.  Your  relator  alleges  that  the  following  tract  or  par- 
cel of  land  in  section  5,  township  9  north,  of  range  7  east, 
to-wit,  the  southwest  quarter  and  the  south  half  of  the 
southeast  quarter  and  the  north  half  of  the  southeast  quar- 
ter of  section  5,  township  9,  range  7  east,  Lancaster  county, 
Nebraska,  was  platted  as  College  View;  that  afterwards, 
to-wit,  on  the  25th  day  of  April,  1892,  two-thirds  of  the 
residents  of  the  platted  tract  of  College  View  and  the  other 
land  hereafter  described,  presented  to  the  county  commis- 
sioners of  Lancaster  county,  Nebraska,  a  petition  for  the 
incorporation  of  the  village  of  College  View,  bu.t  said  peti- 
tion described  the  territory  intended  to  be  incorporated  in 
said  village,  which  was  as  follows :  the  west  one-half  of  sec- 
tions 4  and  9,  all  of  sections  5  and  8,  and  the  east  one-half 
of  sections  6  and  7  in  township  9  north,  of  range  7  east,  of 
the  6th  principal  meridian,  Lancaster  county,  Nebraska, 
containing  four  sections  of  land,  which  include  the  land 
above  described  owned  by  your  relator,  together  with  about 
2,240  acres  of  other  land,  which  was  used  for  farming  pur- 
poses and  was  not  platted  as  an  addition  or  subdivison, 
nor  were  there  any  residents  upon  the  land  above  described 
owned  by  your  relator,  nor  was  there  land  platted  or  occu- 
pied for  one  half  mile  or  more  between  the  above  described 
land  of  your  relator  and  of  tlie  platted  land  or  tract  named 
College  View.  And  the  said  commissioners  of  Lancaster 
county,  Nebraska,  acting  without  authority  of  law,  .did,  on 
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the  28th  day  of  April,  1892,  pretend  to  incorporate  the 
village  of  College  View,  including  within  the  metes  and 
bounds  in  said  pretended  incorporation  the  land  of  your 
relator  above  described,  as  well  as  about  2,240  acres  of 
land  not  platted  or  subdivided,  but  being  farm  land.  Such 
action  of  the  county  commissioners  was  without  authority 
of  law  and  illegal,  and  was  without  any  notice  to  your  re- 
lator, nor  did  he  have  any  knowledge  of  the  said  pre- 
tended incorporation  and  the  alleged  corporation  of  the 
municipality  of  College  View  until  about  the  month  of 
April,  1894,  when  your  relator  applied  to  pay  his  taxes  on 
the  above  described  land  to  the  county  treasurer  of  Lan- 
caster county,  Nebraska,  when  he  was  informed  by  said 
county  treasurer  that  there  was  the  sum  of  $15  corporation 
tax  against  said  land  levied  by  the  alleged  corporation  or 
municipality  of  the  city  of  College  View/' 

The  petition  will  be  more  readily  understood  from  the 
following  map  of  the  six  sections  therein  named,  the  shaded 
parts  being  the  relator's  premises  in  section  6,  and  the 
platted  portion  of  the  village,  to-wit,  the  south  half  of  sec- 
tion 5.     The  boundaries  of  the  village  as  incorporated  are 
shown  by  the  dark  lines  extending  through  sections  6  and 
7  and  4  and  9; 


■5e<:^ 


^:^ 


•9tM 


-de^ 
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It  is  boldly  asserted  that  there  exists  no  authority  by 
virtue  of  statute  or  otherwise  in  the  state  for  the  inclusion 
within  the  boundaries  of  a  city  or  village  of  a  large  tract 
of  rural  territory  having  no  natural  connection  therewith 
and  which,  as  in  this  case,  is  in  nowise  adapted  to  city  or 
village  purposes.  A  subject  of  such  recognized  importance, 
it  might  be  supposed,  has  been  definitely  settled  by  judicial 
opinion  in  the  absence  of  positive  statute;  but  an  exami- 
nation of  the  cases  proves  that  the  precise  question  has  sel- 
dom been  presented  for  determination  by  the  courts.  The 
incorporation  of  cities  of  the  second  t^lass  and  villages  is 
regulated  by  the  provisions  of  section  40,  chapter  14,  Com- 
piled  Statutes,  which  reads  as  follows:  ''Any  town  or  vil- 
lage containing  not  less  than  two  hundred  nor  more  than  fif- 
teen hundred  inhabitants,  now  incorporated  as  a  city,  town, 
or  village,  under  the  laws  of  this  state,  or  that  shall  here- 
after become  organized  pursuant  to  the  provisions  of  this 
act,  and  any  city  of  the  second  class  which  shall  have  adopted 
village  government  as  provided  by  law,  shall  be  a  village 
and  shall  have  the  rights,  powers,  and  immunities  herein- 
after granted,  and  none  other,  and  shall  be  governed  by  the 
provisions  of  this  subdivision.  *  *  *  Provided  Jur- 
fher^  That  whenever  a  majority  of  the  taxable  inhabitants 
of  any  town  or  village,  not  heretofore  incorporated  under 
any  law  of  this  state,  shall  present  a  petition  to  the  connty 
board  of  the  county  in  which  said  petitioners  reside,  pray- 
ing that  they  may  be  incorporated  as  a  village,  designating 
the  name  they  wish  to  assume,  and  the  metes  and  bounds 
of  the  proposed  village,  and  if  such  county  board  or  a  ma- 
jority of  the  members  thereof  shall  be  satisfied  that  a  ma- 
jority of  the  taxable  inhabitants  of  the  proposed  village 
have  signed  such  petition,  and  that  inhabitants  to  the  num- 
ber of  two  hundred  or«  more  are  actual  residents  of  the 
territory  described  in  the  petition,  the  said  board  shall  de- 
clare the  said  proposed  village  incorporated,  entering  the 
order  of  incorporation  upon  their  records,  and  designating 
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the  metes  and  bounds  thereof;  and  thereafter  the  said  vil- 
lage shall  be  governed  by  the  provisions  of  this  act  appli- 
cable to  the  government  of  villages.  And  the  said  county 
board  shall,  at  the  time  of  the  incorporation  of  said  vil- 
lage,  appoint  five  persons  having  the  qualifications  provided 
in  section  forty-two  of  this  act,  as  trustees,  who  shall  hold 
their  oflSoesand  perform  all  the  duties  required  of  them  by 
law  until  the  election  and  qualification  of  their  successors 
at  the  time  and  in  the  manner  provided  in  this  act/^ 

In  Siaie  v.  McReynolda,  61  Mo.,  203,  the  following 
statute  was  presented  for  construction:  '' Whenever  two- 
thirds  of  the  inhabitants  of  any  town  or  village  within  this 
state  shall  present  a  petition  to  the  county  court  of  the 
county  setting  forth  the  metes  and  bouuds  of  their  village 
and  commons  and  praying  that  they  may  be  incorporated 
*  *  *  the  county  court  may  declare  such  town  or  vil- 
lage incorporated^  designating  in  such  order  the  metes  and 
bounds  thei*eof;  and  thencefortli  the  inhabitants  within 
such  bounds  shall  be  a  body  politic  and  corporate,^'  eta 
The  forgoing,  omitting  for  the  present  any  reference  to 
the  words  in  italics,  is  not  essentially  different  from  ours. 
It  was  held,  first,  that  the  act  contemplated  the  incorpora- 
tion only  of  towns,  villages,  and  their  commons;  second, 
that  no  authority  was  conferred  upon  the  court  to  incor- 
porate a  farming  community  not  a  part  of  a  town  or  vil- 
lage or  the  common  belonging  thereto;  third,  that  the  term 
commons^  as  used  in  the  statute,  meant  lands  included  in 
or  belonging  to  the  town  or  village  and  set  apart  for  public 
use;  fourth,  that  where  the  order  of  incorporation  includes 
a  large  tract  of  farming  lands  it  is  without  jurisdiction 
and  void,  that  the  officers  of  the  town  or  village  have  no 
authority  to  act  even  within  the  proper  limits  thereof,  and 
that  they  may  be  proceeded  against  by  quo  warranto.  The 
extent  of  the  territory  in  that  case  was  1,200  acres,  of 
which  900  acres  was  farming  land  and  about  300  acres  was 
included  in  the  town  and  additions  thereto. 
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But  perhaps  the  most  satisfactory  exposition  of  the  sab- 
jeet  is  to  be  found  in  a  recent  opinion  of  the  supreme  court 
of  Minnesota  in  State  v.  Village  of  Minnetonka^  69  N.  W. 
Rep.^  972.  The  act  therein  involved  is  the  following: 
'Any  district)  sections,  or  parts  of  sections,  which  has  been 
platted  iiito  lots  and  blocks,  also  the  lands  adjacent  thereto, 
*  *  *  said  territory  containing  a  resident  population 
of  not  less  than  175,  may  be  incorporated  as  a  village." 
The  court,  in  awaixiing  a  judgment  of  ouster,  declare  the 
evident  purpose  thereof  to  be  "the  incorporation  of  villages 
in  the  ordinary  and  popular  sense,  and  not  to  clothe  large 
rural  districts  with  extended  municipal  powers  or  to  sub- 
ject them  to  special  municipal  taxation  for  purposes  for 
which  they  are  wholly  unsuited.'*  It  is  also  said:  "The 
law  evidently  contemplates  as  a  fundamental  condition  to  a 
village  organization  a  compact  center  or  nucleus  of  popula- 
tion or  platted  lands;  and  in  view  of  the  expressed  pur- 
poses of  the  act,  it  is  also  clear  that  by  the  term  '  lands 
adjacent  thereto'  is  meant  only  those  lands  lying  so  near 
and  in  such  close  proximity  to  the  platted  portion  as  to  be 
suburban  in  their  character,  and  to  have  some  unity  of  in- 
terest with  the  platted  portion,  in  the  maintenance  of  a 
village  government.  It  was  never  designed  that  remote 
territory  having  no  natural  connection  with  the  village,  and 
no  adaptability  to  village  purposes  should  be  included." 
Similar  views  are  also  expressed  in  VeatcU  v.  City  of  Little 
Rockj  54  Ark.,  321,  and  People  v,  Bennett^  29  Mich.,  541. 
It  is  true  the  territory  sought  to  be  incorporated  {supra, 
in  State  t?*  Village  of  Minnetonka),  some  thirty-five  sections, 
is  largely  in  excess  of  that  included  within  the  boundaries 
of  the  village  herein  named;  but  we  are,  notwithstanding 
that  fact,  unable  to  perceive  that  the  case  cited  differs  in 
principle  from  the  one  before  us.  For,  assuming  the 
soundness  of  the  respondents'  argument,  the  only  limitation 
upon  the  liability  of  rural  property  for  the  burdens  of 
municipal  government  in  this  state  is  the  discretion  of  the 
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<»uDty  board  in  a  strictly  ex  parte  proceeding.  It  has  been 
ai^ued  against  the  rule  recognized  in  the  cases  cited  that  it 
is  wanting  in  precision,  and  that  it  merely  substitutes  the 
discretion  of  one  class  of  officers  for  that  of  another.  But 
that  criticism  is,  it  seems,  entirely  unmerited.  Tlie  rule 
therein  applied  is  not  only  a  reasonable  one,  but  furnishes 
a  safe  and  logical  test  for  the  ascertainment  of  the  powers 
of  the  various  officers  and  tribunals  with  respect  to  the 
boundaries  of  towns  and  villages.  We  do  not  doubt  the 
unlimited  power  of  the  legislature  in  the  absence  of  con- 
stitutional restriction,  with  respect  to  the  boundaries  of 
municipal  corporations;  (See  1  Dillon,  Municipal  Corpora- 
tions [4th  ed.J,  sec.  183;  2  Beaph,  Public  Corporations,  sec. 
1400.)  The  question  involved^  however,  is  nol^one  of  con- 
stitutional, but  of  statutory  construction,  and  the  conclusion 
readied  is  believed  to  be  the  one  most  in  harmony  with  the 
spirit  of  the  act  and  which  best  accords  with  judicial  utter- 
ance on  the  subject. 

But  an  examination  of  the  subject  is  necessarily  incom- 
plete which  omits  a  reference  to  another  aspect  thereof,  viz., 
that  suggested  by  South  Platie  Land  Co.  v.  Buffalo  County, 
15  Neb.,  606,  McClay  v.  Oly  of  Lincoln,  32  Neb.,  412, 
and  Lancastei'  County  vl  Rush,  35  Neb.,  120.  It  was 
therein  held  that  an  action  will  not  lie  to  enjoin  the  collec- 
tion of  taxes  levied  upon  agricultural  property  within  the 
boundaries  of  a  city  or  village,  or  for  the  recovery  of  such 
taxes  paid  under  protest.  The  validity  of  the  incorpora- 
tion, although  apparently  presented  by  the  argument  in 
each  case,  was  not  decided,  the  court  holding  that  it  could 
not  be  questioned  in  a  collateral  proceeding.  In  South 
Platte  Land  Co.  v.  Buffalo  County  it  is  said:  ''There  is 
no  doubt  the  owners  of  land  not  platted  may  object  to 
such  land  being  included  within  the  boundaries  of  the  cor- 
poration, and  in  a  proper  proceeding  for  that  purpose  may 
have  it  excluded.  *  *  *  ^e  do  not  decide  that  the 
occupants  of  a  town  can  by  petition  take  in  territory  in 
16 
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which  they  have  do  interest  and  attach  it  to  a  town."  It 
is  said  also:  ^'  The  petition  for  incorporation  gave  the  com- 
missioners  jurisdiction,  «  «  «  ^^^  their  action  can* 
not  be  attacked  in  this  collateral  manner."  The  viewa 
herein  expressed  are  not  only  consistent  with  the  doctrine 
of  those  cases,  but  a  careful  reading  of  them  suggests  the 
conclusion  which  we  have  reached. 

There  remains  to  be  considered  the  question  of  the  ap- 
propriateness of  the  remedy  by  qjw  warranto.  We  were  at 
first  strongly  impressed  with  the  belief  that  the  relator  had 
an  adequate  remedy  under  the  special  provision  of  the  stat- 
ute (sec.  101,  ch.  14,  Gomp.  Stat.)  for  the  disconnecting  of 
territory  from  a  city  or  village;  but  a  closer  inspection 
proves  that  U  applies  only^o  legal  voters  of  the  territory 
sought  tcTbe  detached.  The  owner  of  property,  therefore, 
who,  as  the  relator  in  this  case,  resides  outside  the  limits  of 
such  city  or  village,  is  not  within  the  provisions  of  the 
statute,  and  must  seek  relief  by  means  of  a  different  pro- 
ceeding; and  the  cases  above  cited  leave  no  room  to  doubt 
that  his  remedy  is  by  a  direct  proceeding  for  the  purpose 
of  determining  the  validity  of  the  act  of  incorporation. 
But  the  effect  of  a  continued  user  of  corporate  powers  and 
functions  by  the  village  and  afterwards  by  the  city  of  Col- 
lege View,  as  suggested  on  the  argument,  is  not  presented 
by  the  demurrer,  and  we  must  not  be  understood  as  ex- 
pressing any  opinion  on  that  subject.  It  may  be  that  the 
rights  of  the  respondents  as  officers  of  the  city,  within  the 
actual  limits  thereof  and  over  such  unplatted  territory  as  is 
attached  thereto,  with  the  knowledge  and  consent  of  the 
owners,  should  not  be  questioned  at  this  time.  The  judg- 
ment will,  therefore,  be  reversed  and  the  cause  remanded 
with  directions  to  allow  the  respondents,  on  proper  terms, 
to  answer  if  they  so  elect  and  to  proceed  to  judgment  on 
the  merits  of  the  cause. 

Reversed  and  remanded. 
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R  L.  McDonald  &  Company  v.  Edward  J.  Jenkins. 

ET  AL. 


44  1661 

45  774 


FiLSD  Mabch  5,  1895.     No.  6155. 

1.  Partnership :  Evidskob.  Where  it  i9  eoaght  to  charge  a  cle^ 
fendant  as  a  copartner,  the  allegations  of  the  petition  being  pat 
in  iasae  by  the  answer,  the  plaintiff  is  required  to  prove  either 
a  partnership  in  fact,  or  that  the  answering  defendant  permitted 
himself  to  be  represented  or  held  oat  as  a  partner  in  snch  way 
as  to  warrant  third  persons  in  making  contracts  relying  npon 
his  credit. 

9l :  :  DiBSCTiNG  Vbbdict.     Evidence  examined,  and 


held  not  to  snstatn  the  allegation  of  partnership,  and  that  the 
district  coart  did  not  err  in  directing  a  verdict  for  the  defendant. 

Error  from  the  district  court  of  Clay  oouDty.  Tried 
below  before  Hastings,  J. 

Thomas  H.  Matters^  for  plaintifis  iu  error. 

/•  Z.  Epperson  &  Sona^  contra^  cited,  on  the  question  of 
partnership:  Shriver  v.  McCiovd^  20  Neb.,  474;  Convert 
r.  Sliambaughy  4  Neb.,  376 ;  MoCann  v.  McDonald,  7  Neb.^ 
306. 

Post,  J. 

This  coDtroversy  originated  before  a  justice  of  the  peace* 
for  Clay  coanty,  from  whence  it  was  taken  by  appeal  to  the- 
district  court  of  said  county.  The  action  was  for  goods 
sold  and  delivered,  and  against  Edward  J.  Jenkins  and 
John  P.  Jenkins,  doing  business  in  the  firm  name  of  E.  J. 
Jenkins  &  Co.  The  first  named  defendant  alone  answered,, 
denying  all  of  the  allegations  of  the  petition,  and  specitically 
denying  the  alleged  partnership.  At  the  conclusion  of  the 
plaintiffs'  case  the  district  court  directed  a  verdict  for  the 
answering  defendant  on  the  ground  that  there  was  a  failure 
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of  proof  upon  the  material  allegations  of  the  petition^  and 
which  is  the  ruling  now  assigned  as  error. 

The  evidence  bearing  upon  the  transaction  involved  is 
both  meager  and  unsatisfactory.  It  may^  however^  be  in- 
ferred from  the  record  that  during  the  months  of  May  and 
June,  1890,  John  P.  Jenkins  was,  either  on  his  own  ac- 
count or  otherwise,  engaged  in  mercantile  business  in  the 
city  of  Fairfield,  in  said  county,  although  the  nature  of 
such  business  does  not  clearly  ap[>ear.  On  the  31st  day  of 
May  of  said  year  he  ordered  goods  from  the  plaintiffs 
amounting  to  1^324.18,  and  on  which  there  is  now  due  a 
balance  of  $131.63  and  interest.  The  plaintiffs'  repre- 
sentative who  took  the  order,  referring  to  the  transaction, 
testified:  *'I  sold  John  P.  Jenkins  a  bill  of  goods.  He 
told  me  that  his  father  [the  answering  defendant]  had  an 
interest  in  the  firm.''  He  also  consulted  the  cashier  of  a 
local  bank  regarding  the  financial  standing  of  the  defend- 
ant, but  did  not  see  or  converse  with  him.  The  goods 
above  mentioned  were  in.  due  time  shipped  by  the  plaint- 
iffs, consigned  to  E.  J.  Jenkins  &  Co.,  at  Fairfield,  and  were 
upon  their  arrival  at  that  point  delivered  to  John  P.  Jen- 
kins, the  latter  paying  the  charges  thereon.  The  agent  for 
the  railroad  company,  who  testified  for  the  plaintiffs,  could 
remember  of  the  one  consignment  of  goods  only  to  £.  J. 
Jenkins  &  Co.,  and  on  cross-examination  testified  that  he 
had  never  heard  of  such  a  firm.  The  drayman  who  re- 
ceived the  goods  from  the  railroad  company  testified  that 
he  presented  the  freight  bill  to  the  defendant,  bui  the  latter 
refused  payment,  saying  he  had  nothing  to  do  with  the 
business,  and  that  the  bill  was  afterward  paid  by  John  P. 
Jenkins,  who  appeared  to  be  running  the  store  The  fore- 
going, which  is  substantially  all  of  the  evidence  adduced, 
we  think  warrants  the  direction  complained  of.  Under  the 
issues  the  burden  was  upon  the  plaintiffs  to  prove  either  a 
partnership  in  fact  or  that  the  defendant  knowingly  per- 
mitted himself  to  be  represented  or  held  out  as  a  partner 
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ID  such  way  as  to  warrant  third  persons  in  making  con- 
tracts relying  upon  his  credit.  (Lindley,  Partnership,  42; 
Bueher  v.  Bush,  45  Mich.,  188.)  It  does  not  ap))ear  that 
the  defendant  was  associated  with  John  P.  Jenkins  as  a 
partner,  that  he  authorized  the  use  of  his  name  in  that 
connection,  ogr  that  he  subsequently  ratified  the  unauthor- 
ised contract.  It  follows  that  the  judgment  of  the  district 
court  is  right  and  must  be 

Affirmed. 


Louis  C.  Sharp  et  al.  v.  Charles  Johnson  et  au 

Filed  Makch  5,  1895.    No.  4985. 

Beplevin:  Evidence  of  Ownership:  Pleading.  An  allegation 
of  general  ownership  in  an  action  of  repleyin  is  not  supported  by 
proof  of  a  mere  lien  or  oilier  special  ownership.  {Musser  v.  King^ 
40  Neb.,  892;  Randall  r.  J  ersj  ts,  42  Neb.,  607.) 

Error  from  the  district   our  of"  Cuming  county.     Tried 
below  before  Norris,  J. 

M.  McLaughlin  and  J,  C,  Crawford^  for  plaintiffs  in 
error. 


44  165 

46  8W 

44  1651 

47  280 
47  321 
47  704 

44  165 

50  835 

60  508 

50  5H6 

50  797 

54  .5131 

56  461 


T.  M.  Franscy  contra. 

Poer,  J. 

This  was  an  action  of  replevin  in  the  district  court  for 
Cuming  county,  the  subject  of  the  controversy  being  a  field 
of  corn  levied  ujion  by  Sharp,  one  of  the  plaintiffs  in  error, 
to  satisfy  an  execution  against  John  Windell,  and  in  fa- 
vor of  George  Rowberg.  The  defendants  in  error  there- 
upon instituted  tin's  action  for  the  recovery  of  the  property 
described,  and  were  permitted  to  recover  in  the  district  courts 
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wheo  the  cause  was  removed  into  this  court  for  review  upon 
the  petition  in  error  of  the  sheriff. 

Numerous  errors  are  alleged,  of  which  we  shall  notice 
but  one,  and  which  is  presented  by  different  assignments  of 
the  motion  for  a  new  trial,  and  the  petition  in  error,  viz., 
the  admission  in  evidence  of  Exhibit  A,  being  the  instru- 
ment upon  which  defendants  in  error  base  their  claim  of  title 
to  the  property  in  dispute.  For  a  perfect  undei*standingof 
the  question  under  consideration,  it  is  necessary  to  refer  to 
the  pleadings,  which  consist  of  an  allegation  of  general 
ownership  on  the  part  of  the  plaintiff  below,  and  a  general 
denial  by  the  defendant.  The  instrument  offered  in  evi- 
dence, although  denominated  a  ''bill  of  sale,''  appears  from 
its  face  to  have  been  intended  as  security  for  an  indebted- 
ness due  from  Windell  to  the  plaintiffs  below.  We  have 
presented,  therefore,  the  question,  does  proof  of  a  mere  lien 
or  other  special  interest,  in  an  action  of  replevin,  sustain  an 
allegation  of  general  ownership?  The  precise  question  was 
presented  in  Musaer  v.  King,  40  Neb,,  892,  and  was  there 
resolved  in  the  negative,  and  which  was  followed  in  Ran" 
doll  V.  Persons,  42  Neb.,  607.  And  in  view  of  the  careful 
examination  by  Commissioner  Ragan  of  the  question 
therein  presented,  a  further  examination  of  the  subject  at 
this  time  would  be  entirely  superfluous.  It  follows  that  the 
ruling  assigned  is  error,  for  which  the  judgment  must  be  re- 
versed and  the  rause  remanded  for  further  proceedings  in 
the  district  court. 


£Ey£K8£D   AN1>   REMANDED. 
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FiLBD  March  5, 1895.    No.  6453.  ^  ^ 

'  Street  Bailways :  Nbqligbncs  of  Passbnoeb.  ItiBnotsnch 
HegligCDoe  for  a  passenger  to  stand  on  the  front  steps  of  a  crowded 
street  car  while  in  motion  as  will  per  ae  prevent  a  recovery  for 
iojaries  received  in  conseqaence  of  the  negligence  of  persons  in 
charge  thereof. 

2.  Carriers:  Stbbbt  Rah^ways:  Cbowdbd  Cabs:  Nbgltqbncb. 
It  is  evidence  of  negligence  on  the  part  of  a  street  railway  com- 
pany to  carry  passengers  greatly  in  excess  of  the  seating  capacity 
of  its  trains,  and  permitting  them  to  stand  on  the  platforms  and 
steps  of  the  cars. 

3l  :  :  .  A  person  standing  on  the  steps  of  a  mov- 
ing street  car,  being  nnable  to  secure  a  seat  or  standing  room 
within,  is  pre^amed  to  be  there  with  the  consent  of  the  servants 
in  charge  of  the  train. 

4.  : :  Nbglioencb:  Pbbsonal  Injubies.  Street  rail- 
way companies  in  this  state  are  common  carriers,  and  are  pre- 
samptively  Iial>1e  for  the  concurrent  negligence  of  their  servants 
and  third  persons  resnltiog  in  personal  injaries  to  passengers. 

5. :  :  :  :  Action  fob  Damages:  Ques- 
tion FOR  Jury.  The  plaintiff,  a  lad  of  fonrteen  years  of  age, 
boarded  the  defendant's  train  at  Sonth  Omaha,  bonnd  for  the 
city  of  Omaha.  When  he  reached  the  train,  which  was  waiting 
at  the  terminus  of  the  line,  it  was  so  crowded  that  he  was  nnable 
to  get  inside,  but  secured  standing  room  on  the  rear  platform  of 
the  trailer.  When  the  first  stop  was  made  four  blocks  distant 
he  stepped  off  the  train  to  assist  a  fellow  paasenger  to  alight  and 
was  unable  to  get  upon  the  platform  again,  his  place  being  occu- 
pied by  other  passengers.  He  went  forward  immediately  and 
secored  standing  room  on  the  front  step  of  the  trailer,  holding 
on  to  the  dash  bo.ird  and  to  the  iron  rail  attached  to  the  car,  for 
the  distance  of  a  block,  when  he  was  forced,  by  the  pressure 
of  the  other  pa<«engerB  on  the  platform,  to  relioqnish  his  hold, 
and  fell,  receiving  the  injures  complained  of.  There  was  evi- 
dence tending  to  prove  that  the  pressure  which  forced  him  off 
the  train  was  occasioned  by  the  conductor  forcing  his  way 
through  the  crowd  while  engaged  in  collecting  fares.  HM, 
That  the  question  of  negligence  was  for  the  jury,  and  that  it 
was  error  to  direct  a  verdict  for  the  defendant. 
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Error  from  the  district  court  of  Douglas  county.  Tried 
below  before  Davis,  J. 

The  opinion  contains  a  statement  of  the  case. 

John  O.  Yeiaer,  for  plaintiff  in  error: 

Street  railway  companies  are  common  carriers  of  passen* 
gers  and  are  liable  for  the  slightest  negligence.  {SpeUmaii- 
V.  Lincoln  Rapid  Transit  Co.^  36  Neb.,  890;  Baltimore  &- 
0.  R.  Co.  v.Wightman,  29  Gratt.  [Va.],  432;  Farish  v. 
Reigle,  11  Gratt.  [Va.],  697;  North  Chicago  Street  R.  Co. 
V.  Cdok,  33  N.  E.  Rep.  [111.],  968 ;  Frink  v.  Potter,  17 
III,  406.) 

Ordinary  care  in  protecting  himself  is  all  that  the  law 
requires  of  a  passenger.  {Sheridan  ».  Brooklyn  C,  it  N.  R^ 
Co.,  36  N.  Y.,  39;  Thurber  v.  Harlem  B.  M.  &  F.  R.  Co. 
60  N.  Y.,  131.) 

The  crowded  condition  of  the  car  was  evidence  of  neg» 
ligence.  The  act  of  plaintiff  in  standing  on  the  step  of  a 
moving  car  was  not  such  contributory  negligence  as  would 
prevent  a  recovery  for  personal  injuries.  The  court  there- 
fore erred  in  directing  a  verdict  for  defendant.  {West  Ches- 
ter &  P.  -B.  Co.v.  McElvee,  67  Pa.  St.,  311;  Gennantown 
P.  R.  Co.  V.  Walling,  97  Pa.  St.,  60 ;  Chicago  City  R.  Co, 
V.  Mumfordy  97  111.,  560;  Dougherty  v.  Missouri  P.  Co., 
81  Mo.,  330;  Chicago  &  A.  P.  Co,  v.  Wilson,  63  III.,  167; 
Chicago  W.  D.  R.  Co.  v.  Mills,  105  111.,  63;  Chicago  * 
A.  P.  Co.v.  Arnol,  33  N.  E.  Rep.  [111.],  204;  North  Chi- 
cago Street  R.  Co.  v.  Cook,  33  N.  E.  Rep.  [111.],  968; 
Sheridan  v.  Brooklyn  C.  &  N.  P.  Co.,  36  N.  Y.,  40;  To- 
peka  City  P.  Co.  v.  Higgs,  38  Kan.,  379;  Leigh  v.  Omalut 
Street  P.  Co.,  36  Neb.,  131;  &  Mara  v.  Hudson  P.  R. 
Co,,  38  N.  Y.,  446;  Bigelow  v.  Ruiland,  4  Cush.  [Mass.], 
247;  Spofford  v.  Harlow,  85  Mass.,  179;  Spooner  v.  Brook-- 
lyn  City  P.  Co.,  54  N.  Y.,  230 ;  Burns  v.  Bellefontaine  P. 
Co.,  50  Mo.,  140;   Gavett  v.  Manchester  &  L.  P.  Cb.,  1ft 
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Gray  [Mass.],  601;  Todd  r.  Old  Colony  &  F.  R.  B.  Co., 
3  Allen  [Mass.],  18;  Oahagan  r.  Boston  &  L.  R,  R,  Co,, 
1  Allen  [Mass.],  187;  Lucas  v.  New  Bedford  &  T.  R.  Co,, 
^Gray  [Mass.],  64;  Meesel  v,  Lynn  &  B.  R.  Co.,  8  Allen 
Ptaas.],  234;  Thurber  v.  Harlem  B.  M.  &  F.  R.  Co., 
W  N.  Y.,  '331 ;  Haycrofi  ».  Ijike  Shore  &  M.  S.  R.,  2 
Han  [N.  Y.],  490;  VUlage  of  Orleans  v.  Perry,  24  Neb., 
833;  Atchison  A  N.  R.  Co.,  v.  Bailey,  11  Neb.,  332; 
Soux  aty  &  P.  R.  Co.  V.  Stout,  17  Wall.  [U.  S.],  667; 
Gty  of  Lincoln  v,  OillUan,  18  Neb.,  116;  Bigelow  v.  RtU^ 
hndy  68  Mass.,  247.) 

» 

John  L.  Webster,  contra,  cited :  Nichols  v,  Middlesex  R. 
Go.,  106  Mass.,  463;  Pitcher  v.  People's  Street  R.  Co.,  26 
Atl.  Rep.  [Pa.],  659 ;  Chicago  West  Division  iJ.  Co.  v. 
mU,  91  III.,  39 ;  Sanford  v.  HestonvUle,  M.  &  F.  P.  R. 
Cb.,136  Pa.  St.,  84.) 

Post,  J. 

About  6  o'clock  P.  M.  of  the  29th  day  of  November, 
1892,  the  plaintiff,  a  lad  fourteen  years  of  age,  employed 
in  one  of  the  packing  houses  at  South  Omalia,  boarded  one 
of  the  defendant's  motor  trains  in  order  to  reach  his  home 
in  the  city  of  Omaha.  When  he  approached  the  train, 
which  was  then  waiting  at  the  southern  terminus  of  the 
line,  he  observed  that  the  seats  were  all  occupied  and  that 
there  was  not  even  standing  room  remaining  inside.  He, 
however,  secured  standing  room  on  the  rear  platform  of 
the  trailer,  where  he  remained  until  the  train  started  about 
five  minutes  later,  and  until  it  made  the  first  stop  four 
blocks  distant  for  the  purpose  of  allowing  a  passenger  to 
alight.  At  that  point  he  was,  according  to  his  testimony, 
on  account  of  the  pressure  of  passengers  from  within,  com- 
pelled to  step  from  his  position  to  the  ground  in  order  to 
make  room  for  the  passenger  above  mentioned,  when  his 
place  was  immediately  filled  by  other  passengers,  leaving 
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no  standing  room  on  the  platform.  As  the  train  was  in 
the  act  of  starting  again  be  went  forwai*d  and  took  a  posi- 
tion on  the  right  front  step  of  the  trailer,  bnt  was  unable 
to  get  upon  the  platform  on  account  of  the  crowd  thereon. 
He,  however,  remained  clinging  to  the  rod  attached  to  the 
car  and  dash  board,  holding  a  dinner  pail  in  one  hand  until 
the  train  had  run  the  distance  of  one  block  when  he  was 
forced  to  relinquish  his  hold  on  account  of  the  pressure  of 
the  other  passengers  and  fell,  receiving  the  injuries  com- 
plained of.  He  testifies  further  that  tlie  pressure  which 
forced  him  from  the  train  was  occasioned  by  the  movement 
of  the  passengers  on  the  platform,  but  the  cause  of  such 
movement  he  does  not  attempt  to  explain.  Another  wit- 
ness testifies  that  the  conductor  was,  when  the  accident  oc- 
curred, near  the  front  door  of  the  trailer  and  going  forward 
in  the  act  of  collecting  fares.  So  that  a  reasonable  infer- 
ence is  that  the  movement  of  the  passengers  on  the  front 
platform  was  caused  by  the  approach  of  the  conductor 
forcing  his  way  through  the  crowd.  The  district  court, 
on  the  conclusion  of  the  plaintiff's  case,  directed  a  verdict 
for  the  defendant  and  which  is  the  ruling  now  assigned  as 
error. 

It  is  necessary  to  notice  but  a  single  paragraph  of  the  pe- 
tition, viz.:  '*  That  said  defendant,  through  carelessness  and 
negligence  in  not  providing  cars  enough  for  the  transpovta- 
tion  between  said  poiuts,  caused  a  dangerously  large  crowd 
of  people  to  board  said  car  on  which  the  plaintiff  was  a 
passenger;  that  the  said  defendant,  through  its  agents  and 
servants,  when  said  car  in  which  tiie  plaintiff  was  a  passen- 
ger was  loaded  with  all  the  passengers  it  could  safely  carry, 
negligently  and  carelessly  suffered  and  permitted  a  large 
additional  number  of  |)eople  to  board  said  car  and  over- 
crowd the  same;  that  by  reason  of  so  dangerously  large  a 
crowd  negligently  and  carelessly  suffered  and  permitteil  on 
said  car  by  defendant,  the  plaintiff  was  forced  off  said  car 
to  allow  fellow-passengers  to  alight  therefrom;  that  imme- 
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diatelj  plaintiff  proceeded  to  re-enter  said  ear,  and  before 
he  could  reach  a  safer  position-,  while  standing  upon  the 
stepsy  *  *  *  the  crowd  so  negligently  and  carelesdiy 
|ierinitted  upon  said  car  *  ♦  *  shoved  back  to  get 
room  and  were  forced  back  by  the  conductor  of  said  line, 
one  of  the  defendant's  servants,  while  engaged  in  collecting 
the  iares  from  said  crowd,  which  pushed  against  the  plaint- 
iff with  such  force  as  to  break  his  hold  and  to  throw  him 
from  said  moving  train;  that  in  said  manner  plaintiff  was 
crowded  off  of  said  car  by  defendant's  negligence  and  care- 
lessness/' It  was  held  in  Spellman  v.  Lincoln  Rapid  lyanait 
Co.j  36  Neb.,  890,  that  street  railway  companies  are  com- 
mon carriers  of  passengers,  and  as  sucli  are  answerable  for 
the  negligence  of  their  servants  upon  the  principles  of  the 
common  law;  that  in  providing  for  the  safety  of  passengers 
they  are  bound  to  exercise  the  higiiest  degree  of  care  and 
diligence  consistent  with  the  nature  of  their  undertaking, 
and  are  responsible  for  the  slightest  negligence  on  the  part 
of  their  employes.  If  it  be  true,  as  appears  from  the 
plaintiff's  evidence,  that  the  defendant's  servants  in  charge 
of  the  train  undertook  to  carry  a  number  of  persons 
greatly  in  excess  of  its  capacity,  so  that  passengers,  include 
ing  the  plaintiff,  were  c<>m|)elled  to  stand  on  the  platform 
and  steps  of  its  cars,  and  the  injury  complained  of  is  the 
direct  result  of  such  overcrowded  conditions,  that  fact  must, 
in  the  light  of  the  authorities  hereafter  cited,  be  regarded 
as  evidence  of  negligence;  but  it  is  said  that  the  act  of  rid- 
ing on  the  overcrowded  train,  and  particularly  on  the  steps 
of  the  trailer,  is,  under  the  circumstances  of  this  case,  per 
«e,  contributory  negligence,  which  will  prevent  a  recovery. 
In  the  consideration  of  that  question  it  is  deemed  neces- 
sary to  examine  some  of  the  authorities  which  seem  to  bear 
directly  upon  the  subject. 

In  Ray,  Negligence  of  Imposed  Duties,  43,  it  is  said 
that  the  front  platform  of  a  crowded  street  car  is  not  a 
place  of  known  danger  so  as  to  render  it  negligence  per  ae 
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for  an  adult  person  to  stand  thereon  while  the  car  is  in 
motion. 

In  Germantoum  P.  U.  Co.  v.  Walling^  97  Pa.  St,  55,  the 
plaintiff  voluntarily  got  upon  a  car  so  crowded  that  he  was 
obliged  to  stand  on  one  of  the  steps  of  the  platform,  which 
was  also  occupied  by  two  other  persons,  and  where,  in  order 
to  retain  his  position,  he  was  required  to  hold  with  one 
hand  to  the  dashboard  and  with  the  other  to  the  iron  bar 
under  the  window  of  the  car.  The  court,  referring  to  the 
question  of  contributory  negligence,  say:  "Street  railway 
companies  have  all  along  considered  their  platforms  as  a 
place  of  safety,  and  so  have  the  public.  Shall  the  court 
say  that  riding  on  a  platform  is  so  dangerous,  that  one  who 
pays  for  standing  there  can  recover  nothing  for  an  injury 
arising  from  the  company's  default?" 

In  Meesel  v.  Lynn  &  B.  R.  Co.,  8  Allen  [Mass.],  234,  it  is 
said:  "The, seats  inside  are  not  the  only  places  where  the 
managers  expect  passengers  to  remain,  but  it  is  notorious 
that  they  stop  habitually  to  receive  passengers  to  stand  in- 
side until  the  car  is  full,  and  continue  to  stop  and  receive 
them  even  after  there  is  no  place  to  stand  except  on  the  steps 
of  the  platforms.  Neither  the  officers  of  these  corporations, 
nor  the  managers  of  the  cars,  nor  the  traveling  public 
seem  to  regard  this  practice  as  hazardous,  nor  does  experi- 
ence thus  far  geem  to  require  that  it  should  be  restrained 
on  account  of  the  danger.  There  is,  therefore,  no  basis 
upon  which  the  court  can  decide,  upon  the  evidence  re- 
ported, that  the  plaintiff  did  not  use  ordinary  care." 

In  Nolan  v.  Brooklyn  Gty  &  N.  R.  Co.,  87  N.  Y.,  63, 
the  plaintiff,  a  passenger  on  a  street  car,  rode  on  the  front 
platform  of  his  own  choice  for  the  purpose  of  smoking, 
there  being  room  inside.  He  was  thrown  from  the  car  and 
injured  through  the  defendant's  negligence,  and  was  per- 
mitted to  recover. 

In  Topeka  City  R.  Co.  v.  Higgs,  38  Kan.,  379,  it  wag 
held  gross  negligence  on  the  part  of  a  street  railway  com- 
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paoy  to  carry  persons  greatly  in  excess  of  the  seating 
capacity  of  its  cars,\aud  ()ermit  passengers  to  ride  on  the 
platforms  and  foot-boards  thereof,  so  as  to  expose  them  to 
danger  of  collision  with  its  other  trains. 

In  Gei(z  v.  Milwaukee  City  R.  Co.,  72  Wis.,  307,  the 
plaintiff  at  the  time  of  the  injury  was  standing  on  the  foot- 
board extending  lengthwise  along  the  car,  which  was 
crowded  with  passengers,  yet  the  question  of  negligence 
was  held  to  have  been  pro|)erly  submitted  to  the  jury. 

QUy  R.  Co.  V.  Lee,  50  N.  J.  Law,  438,  presents  substan- 
tially the  same  state  of  facts  as  the  case  last  cited,  and  the 
judgment  in  favor  of  the  plaintiff  was  affirmed.  And 
the  doctrine  above  announced  finds  support  also  in  the  fol- 
lowing among  many  other  cases:  Maguire  v.  Middlesex  i2. 
G).,  115  Mass.,  239;  Fleck  v.  Union  R.  Co.,  134  Mass., 
481;  Upham  v.  Detroit  City  R.  Co.,  85  Mich.,  12;  Archer 
v.Ft.  Wayne  &  E,  R.  Co.,  87  Mich.,  101 ;  Matz  v.  St.  Paul 
aty  R.  Co.,  63  N.  W.  Rep.  [Minn.],  1071. 

The  record  is  silent  on  the  subject  of  the  defendant's 
notice  of  the  condition  of  the  train,  but  in  the  absence  of 
evidence  we  must  presume  that  the  plaintiff,  if  not  invited 
to  become  a  passenger,  was  present  with  the  knowledge  and 
consent  of  the  conductor.  It  follows  that  the  boarding  of 
the  crowded  train,  under  the  circumstances  disclosed,  was 
not  such  negligence  as  to  alone  justify  the  trial  court  in  di- 
recting a  verdict  against  the  plaintiff. 

Was  the  plaintiff  guilty  of  contributory  negligence  in  leav- 
ing the  rear  of  the  train  and  taking  a  position  on  the  front 
step  of  the  trailer?  There  are  certain  material  facts  which 
must  not  be  overlooked  in  the  determination  of  that  question. 
In  the  first  place,  the  relation  of  carrier  and  passenger  existed 
at  that  time,  and  the  defendant,  having  voluntarily  assumed 
the  responsibility  of  safely  carrying  plaintiff,  owed  him  a 
duty  in  that  regard,  and  is  at  least  presumptively  liable  for 
the  concurrent  negligence  of  its  servants  and  third  persons. 
{Sheridan  v.  Brooklyn  C.  &  N.  R.  Co.,  36  N.  Y.,  39; 
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Lehr  v.  SUinway  &  B.  P.  R.  Co.,  118  N.  Y.,  556;  HoUy 
t7.  Atlantic  Sired  i2.  Co,,  61  Gra.,  216.)  It  will  be  remem- 
beredy  too,  that  the  plaintiff  did  not  voluntarily  abandon 
his  position  on  the  rear  platform,  but  was  nnable  to  again 
board  the  train  after  standing  aside  to  allow  a  fellow  pas- 
senger to  alight.  The  act  of  going  forward  to  the  front 
platform  was  not  of  itself  hazardous,  for  which  the  plaint- 
iff should  be  charged  with  negligence.  In  Dixon  v.  Brook'' 
lyn  City  &  N.  R.  Co.,  100  N.  Y.,  170,  the  plaintiff  tried 
to  enter  the  defendant's  oar,  which  was  moving  slowly,  by 
the  rear  platform ;  but  finding  it  crowded  he  passed  along 
by  the  car  in  order  to  reach  the  front  platform,  and  in 
so  doing  slipped  on  the  snow  and  ice  thrown  up  by  the  de- 
fendant's plows  and  fell  under  the  wheels.  It  was  held 
that  the  question  of  contributory  negligence  was  rightly 
submitted  to  the  jury.  Nor  does  the  evidence  warrant  the 
inference  that  the  plaintiff's  position  on  the  front  step  was 
either  actually  or  apparently  more  dangerous  than  that 
which  he  bad  been  compelled  to  relinquish  on  the  rear 
platform.  Referring  to  his  position  on  the  front  step  he 
testifies: 

Q.  Were  you  able  to  get  any  further  in  the  car  at  that 
time? 

A.  No,  sir. 

Q.  Wliy? 

A.  Because  the  car  was  moving  and  I  would  have  run 
a  great  risk  to  crowd  in. 

Q.  Had  the  car  not  started  so  soon,  could  you  have  got- 
ten further  on  the  platform? 

A.  Yes;  I  think  I  could.     I  am  pretty  sure  I  could. 

Q.  Could  you  have  pulled  up  any  further  on  the  plat- 
form without  letting  go  your  grip  on  the  hand  rails? 

•A.  No. 

The  rule  is  too  well  settled  in  this  state  to  admit  of  a 
doubt  or  to  require  a  citation  of  the  cases,  that  where  dif- 
ferent minds  may  draw  different  conclusions  from  the  facts 
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in  evidence  to  support  a  charge  of  negligence^  it  is  a  ques- 
tion of  fact  and  not  of  law.  In  the  case  at  bar  the  infer- 
ence that  the  injury  proved  was  caused  by  the  concurrent 
negligence  of  the  defendant  in  permitting  the  car  to  be 
crowded  beyond  its  capacity,  and  of  the  plaintiff's  fellow 
passengers  in  forcing  him  from  his  position  on  the  step,  in 
the  absence  of  contributory  negligence  on  his  part,  is,  to  say 
the  least,  a  reasonable  one.  The  question  was,  therefore, 
one  apon  which  the  plaintiff  was  entitled  to  the  verdict  of 
the  jury,  hence  the  court  erred  in  its  peremptory  direction 
in  favor  of  the  defendant,  for  which  the  judgment  must  be 
reversed,  and  the  cause  remanded  for  further  proceedings 
in  accordance  with  the  views  herein  stated. 


Reversed  and  behanded. 


^^-;/u/^"^'  ,, 


Miranda  J.  McClary  et  al.  v.  John  S.  Stull  et  al. 

Filed  March  5,  1895.    No.  6512. 

1.  Wills:  ^obate:  Valid  and  Invalid  Bequests:  Incapacity 
OF  Bbnbficiaby.  It  is  DO  objection  to  the  probate  of  a  will 
ooDtaining  one  or  more  valid  beqaests  that  a  particalar  beqaest 
or  devise  is  invalid  on  the  ground  that  the  beneficiary  thereof 
is  incapable  of  taking  or  holding  the  property  sought  to  be 
thereby  disposed  oC 

51  :  : ^.     The  will  in  snch  case  should  be  proved 

for  the  purpose  of  giving  effect  to  the  valid  provisions  thereof. 

3.  Trial:  Yebdtct:  Failure  of  Juby  to  Make  Special  Find- 

ings: Harmless  Error.  It  is  not  reversible  error  to  receive 
a  general  verdict  or  finding,  leaving  unanswered  special  inter- 
Togatories  submitted  to  the  jary,  when,  if  answered  in  the  form 
most  favorable  to  the  complaining  party,  they  would  not  be  in- 
consistent with  the  general  verdict. 

4.  Wills:  Mental  Capacity  OF  Testatob:  Spiritualism.  Mere 

eccentricity  of  belief,  including  a  belief  in  spiritualism  so-called, 
ia  not  conclusive  evidence  of  a  want  of  testamentary  capacity. 
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provided  the  testator  is  not  affected  with  any  delosion  respecting 
matters  of  fact  connected  with  the  making  of  the  will  or  the 
objects  of  his  bounty. 

6.  :  :  Probate.     Where  the  testator's  mind  is  not  so 

controlled  by  his  peculiar  views  as  to  prevent  the  exercise  of  a 
rational  judgment  touching  the  disposition  of  his  property  the 
will  should  be  sustained,  however  absurd  or  irrational  such 
views  may  be. 

6.  :  .     Where  the  testator  is  not  claimed  to  have  been 

generally  insane,  but  controlled  by  insane  notions  with  respect 
to  a  particular  subject,  the  question  to  be  determined  is  whether 
he  was  the  victim  of  such  delusions  as  controlled  his  actions  and 
rendered  him  insensible  to  the  ties  of  blood  and  kindred. 

7.  Trial:    Recalling  of  Jury:    Instructions:  Review.    The 

recalling  of  juries  for  inslractions  is  so  far  within  the  discretion 
of  the  trial  court  as  not  of  itself  to  present  a  subject  for  review. 

8.  Instructions:   Harmless  Error.     The  charge  of  the  court 

should  be  confined  to  qaestions  in  issue,  alt^oagh  a  judgment 
will  not  be  reversed  on  account  of  an  instruction  directed  to  a 
matter  foreign  to  the  issues  which  merely  imposes  upon  the  suc- 
cessful party  an  additional  and  unnecessary  burden,  and  in  no 
wise  prejudicial  to  the  party  complaining. 

9.  Attorneys'  Fees:  Allowance:  Funds  Under  Control  op 

Court.  Courts  of  equity,  in  dealing  with  funds  brought  directly 
within  their  control,  frequently  order  payment  therefrom  of  fees 
to  counsel  of  the  respective  parties;  but  that  praoMce  rests  upon 
the  theory  that  the  proceeding  is  primarily  for  the  purpose  of 
securing  the  direction  of  the  court  with  respect  to  such  fund, 
and  therefore  alike  beneficial  to  all  parties. 

10.  :  .     Fees  to  counsel  are  not  in  such  cases  allowed  as 

a  matter  of  right,  but  are  within  the  discretion  of  the  court  and 
will  be  denied  unless  there  appears  to  be  reasonable  ground  for 
the  controversy  by  the  party  applying  therefor. 

11.  Wills:  Contests:  Attorneys' Fees:  Allowance.    On  an  ap- 

plication for  attorneys'  fees  by  the  contestants  who  had  unsuc- 
cessfully resisted  the  probate  of  a  will,  one  of  them  made  affi- 
davit to  an  agreement  in  writing  with  their  attorneys,  whereby 
the  latter  were  to  prosecute  the  contest  for  twenty  per  cent  of 
the  amount  realized  out  of  the  estate.  In  answer,  they  denied 
the  existence  of  a  written  contract  without  disclosing  their  agre^ 
ment  with  contestants.  Held^  That  the  application  should  b« 
denied. 
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12.  :  EviDBNCB  OF  Validity.    ETidence  examined,  and  A«M 

to  snstain  the  verdict  establisbiDg  the  will  of  the  testatrix. 

Error  from  the  district  court  of  Nemaha  county.  Tried 
below  before  Bush,  J. 

The  facts  are  stated  iii  the  opinion. 

W,  d  Sloan  and  A.  J.  Bumham,  for  plaintiffs  in  error: 

The  pretended  will  seeks  to  raise  a  trust  to  a  charitable 
use,  and  in  order  that  there  be  a  good  devise  or  bequest  there 
must  be  a  clearly  defined  beneficiary  who  can  take  under 
the  will ;  and  unless  there  is  such  beneficiary  the  bequeot  is 
void,  and  such  beneficiary  must  be  one  who  can  enforce  the 
trust  in  a  court  of  equity.  {TiUlenv,  Greeiiy  130  N.  Y.,  29; 
Levy  V.  Levy^  33  N.  Y.,  97 ;  Frichard  v.  Thompson,  96  N. 
Y.,  76;  Read  v.  WUliams,  126  N.  Y.,  560;  Lepage  v.  3Ic- 
A'amoi'a,  5  la.,  126;  Foadiok  v.  Town  of  Hempstead^  126 
N.  Y.,  581;  Owens  v.  Missionai-y  Society,  14  N.  Y.,  380; 
DaMtll  V.  Attorney  GenercUy  9  Am.  Dec.  [Md.],  572; 
Bridges  v.  Pleasants^  44  Am.  Dec.  [N.  Car.],  100;  Holland 
t.  AUsoek,  108  N.  Y.,  312;  Heiss  v.  Mui^hey,  40  Wis.,  276 ; 
EdaU  of  Hoffen,  70  Wis.,  622;  Gallego  t\  Attorney  Gen- 
er<U,  3  Leigh  [Va.],  487 ;  Walderman  v.  City  of  Baltimorej 
«  Md.,  561 ;  White  v.  Fisk,  22  Conn.,  31.) 

The  will  is  void  for  uncertainty  as  to  beneficiaries,  and 
as  to  its  objects  and  purposes.  It  substitutes  the  will  of 
the  trustees  for  that  of  the  testatrix.  The  court  canuot 
enforce  the  trust  sought  to  be  created  by  the  will.  (Dashiell 
V,  Attorney  General,  9  Am.  Dec.  [Md.],  572;  W/ieeler  v. 
SmUh,  9  How.  [U.  S.],  55;  BeaU  v.  Drane,  25  Ga.,430; 
Trippe  V.  Fraziet*,  4  Har.  &  J.  [Md.],  344;  Goddard  v. 
Fonieroy,  36  Barb.  [N.  Y.],  546;  Grimes  v.  Harmon,  36 
Ind.,  198;  Fontain  v.  Ravenel,  17  How.  [U.  S.],  369; 
Beekman  v.  Bonsor,  23  N.  Y.,  298;  Yingling  v.  MUler,  26 
Atl.  Rep.  [Md.],  491 ;  Andrew  v.  New  York  Bible  Society, 
4  Sandf.  [N.  Y.],  166;  lilwdes  r.  Bhodes,  13  S.  W.  Rep. 
16 
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[Tenn.],  590;  Montgomery  v.  Montgomery ^  11  S.  W.  Rep» 
[Ky.],  596 ;  Sutherland  v.  Sydnor,  6  S.  E.  Rep.  [Va.],  480; 
Couch  V.  Eastham,  3  S.  E.  Rep.  [W.  Va.],  23;  Stokes  v. 
Van  Wyek,  3  S.  E.  Rep.  [Va.],  387;  New  Orleans  v^ 
Hardie,  9  So.  Rep.  [La.],  12;  Bristol  v.  Bristol,  53  Conn.,. 
242.) 

The  Society  of  the  Home  for  the  Friendless  has  no  legal 
capacity  to  take  under  the  will  either  absolutely  or  as 
trustee.  {State v.  Atchison  AN.  R.  Co.,  24  Neb.,  144.) 

It  was  error  to  recall  the  jury  without  a  request  from 
them  and  give  an  instruction  at  the  request  of  proponents. 
(  YaUs  V.  Kinney,  23  Neb.,  648.) 

It  was  error  to  receive  the  general  verdict  and  discharge 
the  jury  without  special  findings.  {Doom  v.  Walker,  16- 
Neb.,  339.) 

Contestants'  attorneys  are  entitled  to  an  allowance  for 
fees  out  of  the  proceeds  of  the  estate.  {Seebrock  t7.  Fedaway 
33  Neb.,  413.) 

The  following  authorities  were  al^o  referred  to  by  coun- 
sel for  plaintiffs  in  error  in  their  argument  on  the  question 
of  the  capacity  of  the  testratrix  to  make  a  will :  Kloster- 
man  v.  Alcott,  27  Neb.,  685;  Oalfotoay  v.  Sicks,  26  Neb., 
531;  aty  of  Crete  v.  Childs,  11  Neb.,  252;  Meyer  v.  Mid-^ 
land  P.  E.  Co.,  2  Neb.,  319. 

J.  H,  Broady,  contra: 

The  proponents  should,  in  the  first  instance,  make  out 
2L  prima  facie  case  which  follows  from  the  proof  of  execu- 
tion. Then  the  burden  of  proof  of  insanity  is  on  con- 
testants. Afterward  original  testimony  of  sanity  may  be 
offered  by  the  proponents.  {Seebrock  v,  Fedawa,  30  Neb., 
424;  Chrisman  v.  Chrisman,  18  Pac.  Rep.  [Ore.],  6.) 

Capacity  to  make  a  contract  is  sufiicient  capacity  ta 
make  a  will.-  It  is  not  necessary  that  the  testator  be  men- 
tally or  bodily  sound,  or  that  he  have  no  delusions.  {Spratt 
V.  SpraU,  43  N.  W.  Rep.  [Mich.],  627;  Hoban  v.  Piquette, 
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17  K  W.  Rep.  [Mich.],  797;  Rice  v.  Rice,  15  N.  W.  Rep. 
[Mich.],  545;  DuUam  v.WiUon,  19  N.  W.  Rep.  [Mich.],. 
122;  OUo  V.  Doty,  15  N.  W.  Rep.  [la.],  578;  Meeker  t. 
Meeker,  75  111.,  266 ;  Rvtherfcyrd  v.  Morris,  77  III.,  410^ 
SmUh  r.  Jones,  34  N.  W.  Rep.  [la.],  309.) 

Spiritualism  is  neither  insanity  nor  an  insane  delusion^ 
An  insane  delusion  does  not  break  a  will  unless  it  be 
proven  that  the  will  is  the  product  of  the  delusion.  {Fifield 
V.  Oa^on,  12  la.,  218;  In  re  Smith's  WUl,  8  N.  W.  Rep- 
[Wis.],  616;  Fraser  v.  Jennison,  3  N.  W.  Rep.  [Mich.],. 
882;  Latham  v.  Schaal,  25  Neb.,  540.) 

Contestants  are  not  entitled  to  an  allowance  for  attorneys' 
fees.  {ItUow's  Estate,  29  Atl.  Rep.  [Pa.],  758 ;  WeH  v. 
Place,  23  N.  Y.  Sup.,  1090.) 

The  following  cases  were  also  cited  by  counsel  for  de- 
fendants in  error:  Walton  v.  Ambler,  29  Neb.,  643;  Gra-- 
ham  V.  Birch,  49  N.  W.  Rep.  [Minn.],  697 ;  Chadtoick  v. 
Chadwick,  13  Pac.  Rep.  [Mont.],  385;  American  Trad 
Society  t?.  AttocUer,  30  O.  St.,  87 ;  Raley  v.  County  of  Uma^ 
taia,  13  Pac.  Rep.  [Ore.],  892;  Webster  v.  Morris,  28  N.  W. 
Rep.  [Wis.],  353;  In  re  Gibson's  Entate,  17  Pac.  Rep. 
[Ckl.],  438;  Dodge  v.  Williama,  50  N.  W.  Rep.  [Wis.]^ 
1103;  Jarman,  Wills,  377;  Beach,  Wills,  sec.  137. 

Post,  J, 

This  was  a  proceeding  for  the  proof  of  the  will  or 
Elizabeth  C.  Handley,  deceased,  and  originated   in  the 
county  court  of  Nemaha  county.     The  defendants  in  error^ 
John  S.  Stull  and  Frank  E.  Johnson,  who  for  convenience^ 
will  be  referred  to  as  the  proponents,  are  named  as  execu- 
tors of  the  will,  and  the  plaintiffs  in  error,  who  will  be  re- 
ferred to  as  contestants,  are  the  heirs  at  law  of  the  deceased. 
The  proceedings  in  the  county  court  are  not  involved  in  the 
present  controversy  and  will  not,  therefore,  be  noticed  fur- 
ther in  this  opinion.     The  trial  in  the  district  court,  as  will 
be  inferred  from  what  has  been  said,  resulted  in  a  verdict 
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and  judgment  establisluDg  the  alleged  will,  and  which  the 
contestants  have  removed  into  this  court  for  review  upon 
allegations  of  error.  For  a  more  perfect  understanding  of 
the  issues  involved  it  is  deemed  proper  to  set  out  the  will 
at  length,  which  is  as  follows: 

*'In  the  name  of  the  benevolent  Father  of  All,  I,  Eliza- 
beth C.  Hand  ley,  being  of  sound  mind  and  memory  and 
in  fair  health,  realizing  the  uncertainty  of  this  life,  do 
hereby  make  and  publish  my  last  will  and  testament. 

^'Item  First.  It  is  my  will  and  desire  that  after  my 
death  I  be  buried  by  the  side  of  my  late  husband  in  Wal- 
nut Grove  cemetery,  at  the  village  of  Brown ville,  in  Ne- 
maha county,  state  of  Nebraska;  and  that  my  executors 
hereinafter  named  complete  the  record  upon  the  monument 
now  erected  on  the  burial  lot  and  to  place  at  my  grave  suit- 
able head  and  foot  slabs. 

"Item  Second.  I  give,  grant,  and  bequeath  unto  my  be- 
loved nephew,  John  C.  Ward,  all  of  my  books  of  every 
description,  my  gold  watch  and  chain,  and  all  of  my  other 
jewelry  of  every  description,  and  such  of  my  family  pic- 
tures as  he  may  desire. 

'^Item  Third.  I  do  hereby  give,  grant,  and  bequeath 
unto  the  Home  for  the  Friendless,  now  located  at  the  city 
of  Lincoln,  in  the  state  of  Nebraska,  my  piano  and  all  of  my 
china  and  table  ware  of  every  description,  to  be  owned  and 
kept  and  used  by  said  Home  forever. 

"  Item  Fourth.  I  hereby  give,  grant,  and  bequeath  unto 
the  said  Home  for  the  Friendless  all  of  my  household  and 
kitchen  furniture  of  every  description;  and  it  is  my  wish 
that  the  officers  of  said  Home  shall  have  the  privilege  of 
using  said  furniture  or  any  part  thereof  in  said  Home,  or  to 
dispose  of  the  same  or  any  part  thereof  and  to  convert  the 
same  into  money,  and  to  use  said  money  in  such  manner  as 
they  may  see  fit  for  the  benefit  of  the  inmates  of  said 
house. 
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"Item  Fifth.  It  is  my  desire  and  command  that  mj 
executors  hereinafter  named  shall  collect  all  of  my  property, 
both  personal  and  real,  bonds,  stocks,  -credits,  goods,  chat- 
tels, choses  in  action  and  everything  of  value,  except  sucii 
as  are  herein  bequeathed  as  above  set  forth,  and  to  sell  the 
same  either  at  public  or  private  sale,  as  may  seem  to  them 
to  be  most  advantageous;  and  to  convert  the  same  into 
money  as  soon  after  my  death  as  the  same  can  be  done 
without  sacrifice,  and  out  of  the  proceeds  of  said  sale  to  first 
pay  all  of  my  just  debts,  funeral  expenses  and  expense  of 
my  last  sickness,  and  the  expenses  of  administration,  and 
all  the  moneys  remaining  after  carrying  out  the  provisions 
of  this  will,  as  above  set  forth,  I  hereby  give,  grant,  and 
bequeath  unto  the  said  Home  for  the  Friendless,  now  lo- 
cated it  the  city  of  Lincoln,  Nebraska. 

''In  this  my  last  will  and  testament  I  well  remember  all 
of  my  relations,  both  near  and  remote,  and  as  I  am  under 
no  particular  obligations  to  them  or  either  of  them,  and  de^ 
siring  that  my  estate  may  be  used  for  the  very  unfortunate 
class  of  persons  who  have  a  right  to  be  admitted  into  said 
Home  for  the  Friendless,  I  feel  it  to  be  my  sacred  duty  to 
give  all  that  I  have  left  in  this  world  to  said  Home  for  the 
benefit  of  the  poor  unfortunate  people  who  are  cared  for  by 
this  Home,  the  grandest  institution  in  the  state  of  Nebraska. 

**  Item  Sixth.  I  do  hereby  nominate  and  appoint  Frank 
E.  Johnson, of  Lincoln,  Nebraska;  Harry  D.  Clark,  of  Hot 
Springs,  South  Dakota,  and  John  S.  Stull,  of  Auburn,  Ne- 
braska, or  the  survivors  of  them  in  case  of  the  death  of  either 
of  them,  executors  of  this  my  last  will  and  testament,  hereby 
authorizing  and  empowering  them  to  adjust,  release,  and 
discharge  in  such  manner  as  they  may  deem  proper,  the 
claims,  debts,  and  demands  due  me.  I  hereby  authorize, 
direct  and  empower  them  to  sell  at  public  or  private  sale,  as 
may  seem  to  them  to  be  the  most  advantageous,  all  my  real 
and  personal  estate,  and  to  execute  and  acknowledge,  and 
to  deliver  to  the  purchaser  of  the  same  proper  deeds  in 
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fee-simple.  I  also  further  authorize  and  direct  my  said  ex- 
ecutors to  reduce  and  convert  into  money  all  of  my  estate 
except  such  as  is  mentioned  in  items  second,  third,  and 
fourth,  and  to  first  pay  the  debts  and  demands  mentioned 
in  items  first  and  fifth,  and  then  to  pay  the  entire  balance 
left  to  the  said  Home  for  the  Friendless. 

'^I  do  hereby  revoke  all  former  wills  by  me  at  any  time 
made.  In  testimony  whereof,  I  have  hereunto  set  my  hand 
and  seal  this  26th  day  of  January,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  ninety-two. 

"  Elizabeth  C.  Handley. 

'^Signed  and  acknowledged  by  said  Elizabeth  C.  Hand- 
ley  as  her  last  will  and  testament  in  our  presence  and  in  the 
presence  of  each  other,  and  signed  by  us  in  her  presence 
and  at  her  request;  and  we  do  hereby  certify  that  at  this 
time  the  said  Elizabeth  C.  Handley  is  of  sound  and  dis- 
posing memory. 

''Done  at  Auburn,  Nebraska,  this  twenty-sixth  day  of 
January,  A.  D.  1892. 

"  Jarvis  S.  Church,  Auburn,  Neb. 

"J.  L.  Carson,  Jr.,  Auburn,  Neb. 

"  R.  C.  Boyd;  Auburn,  Neb." 

The  contestants,  who,  with  the  exception  of  John  C. 
Ward,  are  the  brothers  and  sisters  of  the  deceased,  joined 
in  resisting  the  probate  of  the  will  on  the  following  among 
other  grounds : 

1.  That  the  deceased  was  not  of  sound  and  disposing 
mind  at  the  time  in  question,  and  that  said  alleged  will  is 
the  result  of  an  insane  delusion  on  her  part  by  reason  of 
which  she  was  altogetiier  incapable  of  disposing  of  her 
property,  and  is  therefore  utterly  void. 

2.  Said  will  is  void  for  the  reason  that  the  beneficiaries 
thereunder  are  uncertain  and  cannot  be  ascertained. 

3.  The  Home  for  the  Friendless  named  in  said  will  is 
without  legal  capacity  to  take  or  hold  the  property  thereby 
sought  to  be  disposed  of. 


Tou  44]         JANUARY  TEEM,  1895.  183 


McClary  y.  Slull. 


John  C.  Ward,  who  is  the  sole  surviving  heir  of  Com- 
fort Ward,  nee  Scott,  a  deceased  sister  of  the  testatrix,  and 
who  is  the  legatee  named  in  the  second  item  or  paragraph 
of  the  will,  separately  objected  to  the  allowance  of  items 
Nos.  3,  4,  5,  and  6  thereof  on  the  ground  that  the  benefi- 
daries  are  uncertain,  and  because  the  Home  for  the  Friend- 
less has  DO  capacity  to  take  or  hold  thereunder. 

The  several  contestants  who  join  in  the  prosecution  of 
this  proceeding  in  error  devote  many  pages  of  their  printed 
brief  to  an  exhaustive  review  of  the  authorities  bearing 
upon  the  validity  of  the  provision  in  favor  of  the  Home 
for  the  Friendless,  and  which  would  without  doubt  prove 
instructive  in  a  proceeding  having  for  its  object  the  con- 
struction of  that  provision  of  the  will;  but  a  closer  inspec- 
tion of  the  pleadings  has  satisfied  us  that  that  question  is 
not  thereby  put  in  issue.  It  appears  from  a  reference  to 
the  allegations  of  the  several  contestants  that  no  specific 
objection  is  made  therein  to  the  bequest  in  favor  of  John 
C  Ward.  And  assuming  the  deceased  to  have  been  pos- 
sessed of  the  requisite  mental  capacity  to  thus  dispose  of 
her  property,  it  follows  that  the  will  should  be  admitted  to 
probate  for  the  purpose  of  giving  effect  to  that  bequest 
without  reference  to  the  other  provisions  thereof.  {Oreen- 
wood  V.  Murray f  26  Minn.,  259;  Oraham  r.  Burch,  47 
Minn.,  171;  Farmer  v.  Sprague^  57  Wis.,  324;  Jones  v, 
Roberts,  64  N.  W.  Rep.  [Wis.],  917;  BurkeU  v.  Whittemore, 
15  S.  E.  Rep.  [S.  Car.],  616  ;  In  re  WUl  of  Merriam,  136 
N.  Y.,  58;  Ware  v.Wisner,  50  Fed.  Rep.,  310;  Sumner 
V.  Crane^  155  Mass.,  483.) 

Passing  to  the  question  of  the  mental  capacity  of  the  de- 
ceased, we  observe  that  the  first  assignment  relating  to  that 
branch  of  the  case  is  the  giving  of  instructions  Nos.  2,  3, 
4,  5,  6,  7,  8,  9,  10,  11,  12,  and  13  at  the  request  of  |5.o- 
ponenls.  Some,  indeed  most,  of  the  propositions  in  the  in- 
structions complaiutd  of  are  admitted  to  be  accurate  state- 
ments of  the  law.     It  has  been  settled  by  repeated  decisions 
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of  this  court  that  an  assignmeDt  of  the  giving  or  refusing 
of  a  group  of  instructions  en  masse  will  be  considered  only 
so  far  as  to  determine  whether  one  or  more  of  them  cor- 
rectly state  the  law  applicable  to  the  cause.  But  while  we 
are  unable  to  separately  examine  the  several  instructions 
mentioned^  the  contestants  are  in  no  degree  prejudiced  on 
that  account,  since,  fortunately  for  them,  the  questions  there 
presented  are  all  included  within  the  capacity  of  the  de* 
ceased  to  dispose  of  her  property  by  will, — a  proposition 
which  will  be  hereafter  considered  under  another  assign* 
ment. 

The  next  contention  which  we  will  notice  is  that  the  dis- 
trict court  erred  in  not  requiring  the  jury  to  answer  certain 
interrogatories  in  connection  with  their  general  verdict,  to- 
wit: 

''1.  Was  the  mind  of  Elizabeth  Handley  at  about  the 
time  of  the  making  of  the  will  in  question  affected  Vith  a 
delusion  that  she  could  hold  direct  communication  with  the 
spirit  of  her  deceased  husband,  and  of  other  deceased  per- 
sons? 

**2.  Did  such  delusion  influence  or  control  the  mind,  ao» 
tions,  and  conduct  of  Mrs.  Handley  in  her  business  transac- 
tions ? 

"3.  Was  the  mind  of  Mrs.  Handley  affected  by  a  delu- 
sion at  the  time  she  executed  the  will  in  question,  and  was 
she  influenced  in  making  her  will  by  such  delusion? 

*'  4.  Was  Elizabeth  C.  Handley  of  sound  mind  and  mem- 
ory when  she  executed  said  will?" 

Of  the  foregoing  questions  it  may  be  said  that  all  except 
the  fourth,  which  is  in  terms  answered  by  the  general  find- 
ing, suggest  merely  evidential  facts,  and  are  not,  therefore^ 
within  the  contemplation  of  section  292  of  the  Code,  by 
which  it  is  provided  that  special  verdicts  *' must  present  the 
facts  as  established  by  the  evidence,  and  not  the  evidence  to 
prove  them;  and  they  must  be  so  presented  that  nothing 
remains  for  the  court  but  to  draw  from  them  conclusions 
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of  law.''  Mere  delusions  such  as  are  contemplated  by  the 
interrogatories  are  not,  as  we  shall  presently  see,  conelasive 
evidence  of  a  want  of  testamentary  capacity.  Had  said  in- 
terrogatories been  answered  in  the  manner  most  favorable  to 
contestantSi  they  would  not  have  been  entitled  to  judgment 
thereon,  since  such  findings  would  still  have  been  consist- 
ent with  the  general  verdict.  It  follows  that  the  district 
court  did  not  err  in  receiving  the  verdict  without  requiring 
the  jury  to  answer  the  interrogatories  submitted  to  them. 
{Fhrii  NaJt.  Bank  of  North  Bend  v.  Miltonbergery  33  Neb., 
847.)  The  deceased  was  then  sixty  years  of  age  and  had 
been  a  widow  about  ten  years.  The  estate  of  her  husband, 
to  which  she  succeeded  on  his  death,  was  valued  at  $36,000 
or  $37,000.  She  was  evidently  a  woman  of  average  in- 
tellectual endowments,  and  invariably  managed  or  directed 
her  own  business  affairs.  Although  she  did  not^  as  the 
result  of  her  management,  succeed  in  accumulating  much, 
if  any,  during  her  widowhood,  she  left  unimpaired  the 
fortune  inherited  from  her  husband  after  contributing 
liberally,  for  one  of  her  means,  to  works  of  charity  and 
to  religion  and  assisting  materially  her  less  fortunate 
relatives.  She  was  a  devout  church-woman  and  deeply 
interested  in  the  cause  of  temperance.  In  the  summer  of 
1888  she  attended  as  a  delegate  the  national  convention  of 
the  prohibition  party  which  met  in  the  city  of  Indianapo- 
lis. She  was  for  several  years  a  member  and  vice-president 
of  the  Society  of  the  Home  for  the  Friendless,  and  sought 
earnestly  to  advance  its  cause  and  usefulness.  She  was 
also  recognized  in  the  city  of  Brownville,  where  she  re- 
sided for  nearly  if  not  quite  forty  years,  as  a  woman  of 
more  than  the  average  strength  of  character  and  shrewd- 
ness, and,  barring  the  single  exception,  which  will  now 
be  noticed,  gave  evidence  of  no  mental  infirmity  tending 
in  any  degree  to  impair  her  testamentary  capacity.  There 
is  in  the  record  evidence  which  tends  to  prove  that  she  was 
a  believer  in  the  doctrine  of  spiritualism  and  seems  to  have 
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been  under  the  impression  that  she  could  directly  and 
through  the  instraraentality  of  the  planchette  communicate 
with  the  spirits  of  the  dead,  including  her  deceased  bus* 
band.  The  only  evidence  tending  directly  to  establish  any 
relation  between  such  delusions  and  the  execution  of  the  will 
ist  that  of  Mrs.  Smith,  from  which  we  quote  the  following : 

Q.  How  did  she  act  or  claim  to  act  in  connection  with 
spiritualism,  or  what  did  she  do  about  it? 

A.  I  think  I  know  she  was  under  the  control  in  a  great 
many  of  iier  actions  and  in  all  of  her  trips  and  business 
by  what  Planchette  said.     *     ♦     ♦ 

Q.  She  told  you  this? 

A.  Yes,  sir;  she  told  me  herself. 

Q.  State  as  near  as  you  can  what  she  did  say. 

A.  The  last  time  I  saw  her  I  went  to  bid  her  good-bye. 
Slie  seemed  very  much  excited  in  health  and  looked  poorly. 
She  said  she  had  been  consulting  Planchette,  and  it  had  ad- 
vised her  about  her  affairs,  and  she  wanted  to  go  and  see 
Judge  Stull  and  have  him  transact  some  business  for  her. 

Q.  When  was  this  conversation? 

A.  During  the  last  part  of  January,  1892.     *     ♦     * 

Q.  Now,  state  as  well  as  you  can  just  what  she  said  she 
would  have  to  do  about  the  latter  part  of  January,  1892, 
at  the  time  you  spoke  of. 

A.  She  said  she  was  going  to  see  Judge  Stull  in  regard 
to  some  business  that  Planchette  had  advised  her  to.     *     * 

The  will,  it  should  be  remarked  in  this  connection, 
was  prepared  by  Judge  John  S.  Stull,  and  bears  date,  as 
we  have  seen,  of  January  26, 1892,'from  which  it  is  argued 
that  her  action  was  the  direct  result  of  the  delusions  above 
mentioned,  and  which  so  controlled  her  judgment  as  to  ren- 
der her  insensible  to  the  ties  of  consanguinity.  That  con- 
tention renders  necessary  an  examination  of  the  evidence 
which  bears  directly  upon  the  execution  of  the  will.  Judge 
Stull,  who  had  known  the  deceased  intimately  for  twenty- 
one  years,  testified  that  she  requested  him  to  prepare  her 
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will  early  in  January,  1892,  but  being  engaged  at  the  time 
he  made  a  note  of  her  directions  frqm  which  he  subse- 
quently drew  the  will  and  forwarded  it  to  her  by  mail.  She 
visited  him  twice  or  more  between  that  date  and  the  day  of 
its  execution,  when,  after  some  trifling  changes  which  were 
made  at  her  direction,  it  was  taken  by  her  to  the  Carson 
National  Bank,  where  she  had  long  kept  an  account,  in  order 
that  it  might  be  witnessed  by  some  of  the  officers  thereof, 
most  of  whom  were  acquaintances  and  personal  friends. 
She  was,  in  the  opinion  of  the  subscribing  witnesses,  per- 
fectly sane,  and  capable  of  transacting  her  business.  Of  said 
witnesses  Judge  Church  had  known  the  deceased  twenty- 
six  years,  Mr.  Boyd  seven  years,  and  Mr.  Carson,  who  was 
twenty-three  years  of  age,  had  known  her  since  his  earliest 
recollection,  and  neither  had  ever  heard  her  mental  sound- 
ness called  in  question.  They  are  corroborated  also  by 
Judge  Stull's  partner,  Mr.  Edwards,  who  was  present  when 
the  deceased  gave  the  directions  in  accordance  with  which 
the  will  was  prepared.  To  Mr.  Johnson, an  intimate  friend, 
who  had  been  her  neighbor  in  Brown ville  for  thirty-four 
years,  she  bad  remarked  that  her  property  would  not  go  to 
relatives,  but  in  another  direction.  A  few  days  subsequent 
to  the  making  of  the  will,to-wit,  on  Februarys,  she  visited 
the  last-named  witness  at  his  home  in  Lincoln  en  route  to 
Hot  Springs,  South  Dakota.  Learning  that  the  witness 
was  contemplating  a  trip  to  southern  Texas  in  company 
with  a  number  of  friends,  including  several  state  officers 
and  their  families,  she  expressed  a  desire  to  join  the  party^ 
which  she  did,  and  was  absent  ten  or  twelve  days.  Of  the 
persons  who  accompanied  her  on  that  trip  several,  includ- 
ing Mr.  Hill,  state  treasurer,  Mr.  Allen,  secretary  of  state, 
and  the  witness  Johnson  testify  that  she  was  in  excellent 
health  and  spirits,  and  from  all  appearances  perfectly  sane. 
It  is  also  disclosed  by  the  evidence  that  she  had  had  other 
business  transactions  with  Judge  Stull  and  his  partner 
about  the  time  in  question,  as  appears  from  the  following 
testimony  of  the  latter : 
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I  was  acquainted  with  her  a  short  time  only,  before  the 
making  of  the  will.  We  had  been  doing  a  little  business 
with  her. 

Q.  How  did  she  transact  business? 

A.  Usually  in  person. 

Q.  When  she  came  to  the  office  did  she  come  alone? 

A.  I  do  not  remember  that  she  ever  came-  with  any  one. 
She  was  always  alone  when  she  came  to  the  office  to  trans- 
act business.  She  came  an  an  ordinary  person  would^  and 
I  saw  nothing  out  of  the  way  that  would  indicate  insanity 
or  anything  of  the  kind. 

Conceding  all  that  is  claimed  for  the  testimony  of  the 
witness  Mrs.  Smith,  it  fails  to  establish  the  connection  be- 
tween the  will  and  the  alleged  supernatural  manifestations. 

But  the  judgment  must  be  affirmed  on  other  and  more 
substantial  grounds.  On  all  subjects  except  the  one  above 
alluded  to  the  testatrix  was  mentally  sound.  Indeed,  her 
general  sanity  is  not  seriously  called  in  question.  The 
proposition  presented  by  the  record  is  that  with  respect  to 
the  one  subject  she  was  laboring  under  a  delusion  which 
controlled  her  actions  in  the  disposition  of  her  property. 
Volumes  would  be  required  for  even  a  summary  of  what 
has  been  said  and  written  on  the  subject.  In  fact,  no  topic 
has  occasioned  a  more  animated  discussion  or  given  rise  to 
a  greater  diversity  of  opinion  than  this  particular  phase  of 
the  problem  of  insanity.  Eminent  authority  of  compara- 
tively recent  date,  including  L  rd  Brougham,  have  re- 
garded the  human  mind  as  a  single  indivisible  potency 
not  comprising  distinct  functions,  and  consequently  any 
impairment  thereof  must  be  absolute  and  not  partial. 
(Mann,  Medical  Jurisprudence  of  Insanity,  169.)  But 
from  the  various  opinions  there  have  been  evolved  certain 
accepted  rules,  which  are  especially  applicable  to  the  case 
at  bar,  viz.:  (1.)  Mere  eccentricity  of  belief  is  not  conclu- 
sive evidence  of  a  want  of  testamentary  capacity,  provided 
there  is  no  delusion  respecting  matters  of  fact  connected 
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with  the  making  of  the  will  or  the  objects  of  the  testator's 
bouDty.  (2.)  Where  the  testator's  mind  is  not  so  controlled 
bj  his  peculiar  views  as  to  prevent  the  exercise'  of  a 
rational  judgment  in  the  disposition  of  his  property  the 
will  should  be  sustained,  however  absurd  or  irrational  such 
views  may  be.  (3.)  Where  the  testator  is  not  claimed  to 
have  been  generally  insane,  but  controlled  by  insane  no- 
tions, the  question  to  be  determined  is  whether  he  was  the 
victim  of  such  delusions  as  controlled  his  action  and  ren- 
dered him  insensible  to  the  ties  of  blood  and  kindred? 
(See  Cassady,  Wills,  478;  Beach,  Wills,  sec.  102;  SpraU 
V.  Sprait^  76  Midi.,  384 ;  Frazer  v.  Jennison^  42  Mich., 
206;  Rice  v.  Rioe,  50  Mich.,  448;  Smith  v.  James,  72  la., 
515;  Lee  V.  Seudder,  31  N.  J.  £q.,  633;  Middleditoh  v. 
Wmiamsy  45  N.  J.  Eq.,  726;  In  re  Triteh's  WUl,  30  Atl. 
Rep.  [Pa.],  1053;  PoOer  v.  Jones,  20  Ore.,  239;  1  Red- 
field,  Wills,  p.  90*.) 

The  foregoing  are  selected  from  among  the  many  au- 
thorities which  sustain  the  principle  above  stated,  and  are 
believed  to  embody  the  law  of  the  subject.  A  reference  to 
the  will  itself  fails  to  disclose  any  evidence  of  menial  in- 
capacity on  the  part  of  the  testatrix  or  to  suggest  that  she 
was  controlled  in  any  degree  by  her  imaginary  communi- 
cation with  the  spirit  of  her  deceased  husband  or  others; 
nop  can  the  disposition  thereby  made  of  her  property  be 
said  to  be  unnatural  or  unreasonable  in  view  of  her  relation 
to  the  principal  beneficiary,  and  the  further  fact  that  she 
inherited  said  property^  not  through  her  own  family,  but 
from  iier  husband.  Again,  we  find  in  the  record  no  evi- 
dence tending  to  prove  that  the  alleged  spirits,  through 
their  communications  with  the  testatrix,  tended  to  preju- 
dice her  mind  directly  or  indirectly  against  the  contestants 
or  ID  fiivor  of  the  Home  for  the  Friendless.  In  fact,  any 
conclusion  with  respect  to  the  substance  even  of  such  com- 
muaications  must  rest  entirely  upon  conjecture.  Law,  it 
is  said^  is  '^of  the  earth,  earthy"  and  that  spirit-wills  are 
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too  celestial  for  cognizance  by  earthly  tribunals, — a  proposi- 
tion readily  conceded ;  and  yet  the  courts  have  not  assumed 
to  deny  to  spirits  of  the  departed  the  privilege  df  holding 
communion  with  those  of  their  friends  who  are  still  in  the 
flesh  so  long  as  they  do  not  interfere  with  vested  rights  or 
by  the  means  of  undue  influence  seek  to  prejudice  the  in- 
terests of  persons  still  within  our  jurisdiction.  There  was, 
it  should  be  noted,  evidence  given  tending  to  prove  that 
Mrs.  Soott,  the  mother  of  the  parties  hereto,  was  also  a 
victim  of  a  certain  form  or  type  of  insanity;  but  since,  as 
in  the  case  of  the  te-itatriz,  her  sanity  was  never  called  in 
question  until  about  the  time  of  the  proof  of  this  will  even 
among  her  most  intimate  friends  and  acquaintances,  we 
think  the  action  of  the  jury  in  rejecting  all  such  evidence 
not  so  unwarranted  as  to  call  for  a  reversal  on  that  ground. 

Another  assignment  is  the  recalling  of  the  jury  after  the 
submission  of  the  canse  and  the  giving  of  a  further  instruc- 
tion in  the  following  language:  ''The  court  instructs  the 
jury  that  influence  to  violate  a  will  must  be  such  as  to 
amount  to  force  and  coercion,  destroying  the  free  agency  of 
the  testator,  and  there  must  be  proof  that  the  will  was  ob- 
tained by  this  coercion,  and  it  must  be  shown  that  the  cir- 
cumstances of  its  execution  are  inconsistent  with  any  theory 
but  undue  influence,  which  cannot  be  presumed,  but  must 
be  proved  in  connection  with  the  will  and  not  with  other 
things.'^  The  recalling  of  a  jury  for  instructions  is  a  mat- 
ter so  far  within  the  discretion  of  the  court  as  not  to  pre* 
sent  a  subject  for  review,  assuming,  of  course,  that  the 
attending  circum^^tances  do  not  show  an  abuse  of  discretion 
and  that  the  instructions  given  embody  the  law  of  the  case. 

The  real  criticism  of  the  instruction  in  this  case  appears 
from  the  following  quotation  from  the  brief  of  conte^tanta: 
''Insane  delusion  is  not  undue  infiueiioe  in  any  sense,  and 
no  question  of  undue  influence  was  raised  or  submitted  to 
the  jury.  The  instruction  complained  of  has  no  applica- 
tion to  any  issue  submitted  to  the  jury,  and  that  it  was  de- 
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cisive  of  the  jury's  verdict  is  shown  by  the  fact  that  imme- 
diately after  tlie  same  was  given,  the  jury  returned  into  court 
a  verdict  for  the  proponents.^'  We  are  not  prepared  to  assent 
to  the  proposition  that  no  issue  of  undue  influence  was  pre- 
sented by  the  pleadings.  It  is,  as  we  have  seen,  alleged  by 
contestants  that  ''the  pretended  will  is  the  result  of  an  in- 
sane delusion  existing  in  the  mind  of  the  testatrix,''  etc., 
and  therefore,  void.  It  has  been  held  by  eminent  authority 
that  the  ground  of  relief  in  such  cases  is  not,  strictly  speak- 
ing, the  insanity  of  the  testator  but  that  of  undue  influence 
in  the  execution  of  the  will.  (See  Thompson  v.  Hanks,  14 
Fed.  Rep.,  902;  Mann,  Medical  Jurisprudence  of  Insanity, 
165.)  But  assuming  the  converse  of  the  proposition  just 
stated  to  be  true,  the  instruction  iB^st  most,  error  without 
prejudice,  since  its  effect  was  merely  to  impose  upon  the 
prevailing  ])arty  an  additional  and  unnecessary  burden. 
This  court  has  frequently  condemned  the  practice  of  sub- 
mitting to  the  jury  by  way  of  instructions  questions  not 
presented  by  the  issues,  but  we  are  not  aware  that  a  judg- 
ment has  ever  been  reversed  on  that  account,  where  it  is  ap- 
parent from  the  record  that  the  action  of  the  court  could 
not  have  prejudiced  the  rights  of  the  complaining  party. 
It  is,  on  the  other  hand,  the  settled  practice  of  this  court  to 
disngard  harmless  error  at  whatever  stage  of  the  proceed- 
ing it  is  shown  to  have  occurred. 

There  remains  to  be  considered  the  claim  of  the  contest- 
ants for  an  allowance  out  of  the  estate  of  the  deceased  on 
account  of  costs  and  attorney's  fees.  Their  reliance,  so  far 
as  that  contention  is  concerned,  is  upon  the  case  of  See- 
brock  V.  FedawCy  33  Neb.,  413.  Courts  of  equity  have 
frequently  assumed,  when  dealing  with  funds  brought  di- 
rectly within  their  control,  to  order  payment  therefrom  of 
fees  to  counsel  for  the  adverse  party.  That  practice  had 
its  origin  in  the  theory  that  such  a  proceeding  is  primarily 
for  the  purpose  of  securing  thedireciion  of  the  court  with 
respect  to  the  disposition  of  a  particular  fund,  and  is  there- 
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fore  alike  beneficial  to  all  parties  eonoerned.  Equitable 
proceed  iogs  for  the  constructioo  of  wills  may  be  said  to  be 
within  the  rule  above  stated^  and  were  evidently  so  regarded 
by  this  court  in  Seebrook  v,  Fedawa,  33  Neb.,  413;  but  an 
examination  of  the  record  discloses  a  distinction  between 
that  case  and  the  one  before  us  in  two  essential  respects. 
In  the  first  place,  John  C.  Ward,  one  of  the  contestants,  in 
a  sworn  affidavit,  deposes  that  he  has  communicated  with 
counsel  for  the  other  contestants  on  the  subject  of  their  fees 
and  expenses  and  has  been  assured  by  them  that  they  have 
a  written  agreement  whereby  they  are  to  receive  twenty  per 
cent  of  the  amount  realized  by  contestants  out  of  the  estate 
of  the  deceased  as  full  compensation  for  their  services. 
That  statement  is  met  by  the  affidavit  of  Mr.  Burnham, 
who  is  referred  to  by  Mr.  Ward  as  his  informant,  in  the 
following  language:  '^This  affiant  never  entered  into  a 
written  contract  with  Miranda  J.  McClary,  or  any  other  of 
the  contestants,  regarding  fees,  and  no  such  contract  exists 
or  ever  did  exist."  Referring  to  Ward's  affidavit,  counsel 
for  contestants  dismiss  the  subject  with  the  remark  that 
the  arrangement  with  their  clients  r^arding  compensation 
for  their  services  is  no  concern  of  the  proponents,  since 
questions  of  like  character  can  be  raised  only  in  controver- 
sies between  attorney  and  client.  In  support  of  that  prop- 
osition we  are  referred  to  Omalia  &  R.  V.  M.  Co,  v,  Brady, 
39  Neb.,  48.  That  case  would  be  conclusive  if  the  propo- 
nents were  seeking  to  interpose  the  alleged  agreement  as  a 
defense  to  the  merits  of  the  cause ;  but  the  question  pre- 
sented is  altogether  different,  since  counsel  are  seeking  not 
satisfaction  for  their  clients,  but  compensation  for  them- 
selves out  of  funds  belonging  to  the  adverse  party. 
Tiie  evidence  referred  to  tends  to  prove  that  they  relied 
upon  a  specific  agreement  with  them.  Equity  will  not 
])ermit  them  to  claim  the  fruits  of  an  advantageous  agree- 
ment in  case  of  a  favorable  result  of  the  litigation,  and  at 
the  same  time  insist  upon  compensation  out  of  the  fund  in 
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controversy  in  case  of  a  result  adverse  to  the  claim  of  their 
clients.  The  question  at  issue  is  the  agreement  between 
eounsel  and  contestants,  rather  than  the  evidence  thereof, 
and  the  denial  of  a  written  agreement  cannot  be  said  to  be 
responsive  to  the  statements  of  the  affidavit  Precedents, 
so  far  as  our  examination  has  extended,  tend  to  sustain  the 
position  of  the  proponents  on  this  branch  of  the  case.  In 
re  Titlow^s  Estate,  29  Atl.  Rep.  [Pa.],  758,  the  contestant,  a 
disinherited  child,  after  a  judgment  in  his  favor  in  the  trial 
court,  compromised  with  those  claiming  adversely  whereby 
the  will  was  sustained.  It  was  held  that  the  fees  of  the 
contestant's  attorneys  could  not  be  paid  out  of  the  estate, 
and  as  identical  in  principle  see  West  v.  Place,  23  N.  Y. 
Sup.,  1090;  Wilsoih's  Will,  103  N.  Y.,  374.  This  case  is 
distinguishable  from  Seebrock  v.  Fedawa  on  other  and  more 
substantial  grounds,  viz.,  the  attack  upon  the  will  in  the 
district  court  and  also  in  this  court  is  particularly  directed 
against  the  provision  thereof  in  favor  of  the  Home  for  the 
Friendless.  But  the  validity  of  that  bequest,  as  we  have 
seen,  is  not  involved  in  this  proceeding.  It  is  possible  that 
in  a  subsequent  proceeding  for  the  construction  of  the  will 
in  order  to  determine  the  validity  of  that  provision  the  in- 
terests of  the  beneficiaries  and  the  heirs  may  be  found  to 
be  so  far  mutual  as  to  warrant  the  payment  of  expenses 
out  of  the  estate ;  but  upon  the  record  presented  we  must 
decline  to  interfere  in  behalf  of  counsel.  The  judgment 
of  the  district  court  is  accordingly 

Affirmed. 
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Western  Union  Teleobaph  Company  v.  D.  Kemp. 

FiLBD  Mabch  6,  1896.     No.  6479. 

1.  Telegraph  Companies:  Statutobt  Liability.    The  pro-' 

YisioDS  of  section  12,  chapter  89a,  Compiled  Statntes,  in  refer- 
ence to  telegraph  companies  and  their  transmission  of  dispatches,, 
whereby  any  such  company  is  made  *' liable  for  the  non-delivery 
of  dispatches  entrusted  to  its  care  and  for  all  mistakes  in  trans- 
mitting messages  made  by  any  person  in  its  employ,  *  «  » 
shall  not  be  exempted  from  any  such  liability  by  reason  of 
any  clause,  condition,  or  agreement  contained  in  its  printed 
blanks,"  are  not  ineqni table  and  are  obligatory  npon  all  tele- 
graph companies  in  the  state. 

2.  :  :  IKCOBBECT  Messages.  Defendant  in  error  de- 
livered a  message  written  on  one  of  the  company's  forms,  to  ita 
agent  at  its  office  in  a  town  i^  this  state,  to  be  transmitted  ta 
Kansas  City,  Missonri,  to  be  there  delivered  to  a  person  to  whom 
it  was  addressed,  which  was  so  changed  in  its  transmission,  in  a 
material  portion,  as  to  contain  incorrect  information,  by  reason 
of  which  the  sender  suffered  damages.  Held^  That  the  company 
was  liable  for  the  damages  caused  by  the  mistake  in  sending 
the  message,  and  could  not  limit  its  liability  to  the  amount  re- 
ceived  by  it  for  sending  the  dispatch. 

3.  :  — — :  Pbesentmeht  of  Claim:  Invalid  Limitation. 


On  the  message  form  used  by  a  telegraph  company  was  printed 
the  following  stipulation:  "The  company  will  not  be  liable  for 
damages  in  any  case  where  the  claim  is  not  presented  in  writing 
within  sixty  days  after  sending  the  message.''  JTisM,  That  it 
thereby  aimed  to  limit  its  liability,  and  that  this  clause,  if  in- 
tended as  a  contract,  or  if  viewed  as  such,  was  unfair  and  in  vio- 
lation of  the  provisions  of  section  12,  chapter  89a,  Compiled 
Statutes.  Pacific  Telegraph  Co.  v.  Underwood^  37  Neb.,  315,  fol- 
lowed. 

Error  from  the  district  court  of  Madison  county. 
Tried  below  before  Allen^  J. 

Eatabrook  &  Davia^  for  plaintiff  in  error,  cited,  contend- 
ing that  the  sixty-day  limitation  was  reasonable  and  valid: 
Sherrill  v.  Weatern  Union  Telegraph  Co.,  109  N.  Car.,  627; 
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Young  r.  Wcitem  Union  Telegraph  Co.,  66  N.  Y.,  165  f 
Massengale  v.  Western  Union  Telegraph  Co.,  17  Mo.  App., 
259;  C<de  v.  Western  Union  TeUgraph  Co.,  33  Minn.,  227;. 
HiU  V.  Telegraph  Co.,  86  Ga.,  425;  Western  Union  Tde-^ 
graph  Co.  v.  Dunfield,  11  Col.,  335;  Lester  v.  We^em 
Union  Telegraph  Co.,  84  Tex.,  313;  Western  Union  Tele^ 
graph  Co,  v.  Culberson,  79  Tex.,  65 ;  Western  Union  Tele-- 
graph  Co.  t?.  Rains,  63  Tex.,  27 ;  Heimann  v.  Western  Union 
Telegraph  Co.,  57  Wis.,  564 ;  Woffe  v.  Western  Union  TeU^ 
graph  Co.,  62  Pa.  St.,  83;  Southern  Express  Co.  r.  Cb/d* 
wit,  21  Wall.  [U.  S.],  264;  Western  UnUm  TeUgraph  Co. 
V.  Jones,  96  Ind.,  228;  Western  Union  Telegraph  Co.  v.. 
Meredith,  96  Ind.,  93;  Western  Union  Telegraph  Co.  v. 
Fairbanks,  16  Brad.  [111.],  601;  Western  Union  Telegraph 
Co.  V.  Way,  83  Ala,,  542;  Western  Union  Telegraph  Co.  r^ 
Dougherty,  15  8.  W.  Rep.  [Ark.],  468;  Western  Union 
Telegraph  Co.  v.  James,  15  S.  E.  Rep.  [Ga.],  83;  Western 
Dnton  Telegraph  Co.  v.  Yopst,  118  Ind.,  248;  Western 
Union  .  Telegraph  Co.  v.  Trumbell,  27  N.  E.  Rep.  [Ind.]^ 
312;  BeasUy  v.  Western  Union  Telegraph  Co.,  39  Fed*. 
Sep.,  181;  Western  Union  Telegraph  Co.  v.  Brown,  19  S* 
W.  Rep.  [Tex.],  336. 

H.  C.  Brome  and  Richard  A.  Jones,  also  for  plaintiff  ii^ 
error. 

Reed  &  Ellis,  contra. 

Habribon,  J. 

This  action  was  commenced  in  the  district  court  of  Mad- 
ison county  by  the  defendant  in  error  to  recover  damages^ 
against  plaintiff  in  error  which  he  alleged  were  caused  by 
the  incorrect  transmission  of  a  message  from  Papillion,  this 
state,  to  Kansas  City,  Missouri,  delivered  by  him  to  the^ 
company  at  its  place  of  business  in  the  former  place  to  be 
sent  to  the  latter.  A  jury  was  waived  in  the  district  court 
and  the  case  submitted  to  the  judge  thereof  upon  a  stipu- 
lated statement  of  facts,  and  from  a  finding  and  judgment 
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ID  favor  of  defendant  in  error  these  proceedings  liave  been 
prosecuted  to  the  higher  court. 

This  case  was  before  this  court  prior  to  this  time  for  re- 
view of  the  proceeding.^  duripg  the  trial  to  a  judge  of  the 
district  court  and  a  jury,  and  was  reversed  and  remanded 
for  further  action.  The  opinion  rendered  at  that  time  is 
reported  in  28  Neb.,  at  page  661.  The  statement  of  the 
issues  and  facts  therein  made  is  sufficiently  full  and  com- 
plete, hence  we  do  not  deem  it  necessary  to  repeat  it,  but 
for  such  statement  we  here  refer  to  that  opinion.  It  was 
announced  in  that  decision  that  the  requirements  embodied 
in  section  12  of  chapter  89a,  Compiled  Statutes,  as  follows : 
^^Any  telegraph  company  engaged  in  the  transmission  of 
telegraphic  dispatches  is  hereby  declared  to  be  liable  for  the 
non-delivery  of  dispatches  entrusted  to  its  care,  and  for  all 
mistakes  in  transmitting  messages  made  by  any  person  in 
its  employ,  and  for  all  damages  resulting  from  a  failure  to 
perform  any  other  duty  required  by  law,  and  any  such  tele- 
graph company  shall  not  be  exempted  from  any  such  lia- 
bility by  reason  of  any  clause,  condition,  or  agreement  con- 
tained in  its  printed  blanks," — are  equitable  and  fair  and 
obligatory  on  any  and  all  telegraph  companies  doing  busi- 
ness in  this  state,  and  that  any  such  company  contracting 
to  correctly  send  a  message  to  another  state,  which  incor- 
rectly transmits  the  same,  is  liable  in  all  the  damages  for  the 
breach  of  its  contract  which  are  sustained  by  the  sender  of 
the  message  by  reason  of  such  breach,  and  that,  applied  to 
the  facts  in  this  case,  the  defendant  in  error  having  deliv- 
ered the  message  to  the  company  at  its  office  in  Papilli<5n, 
to  be  sent  in  the  regular  course  of  its  business  to  Kansas 
City,  Missouri,  and  the  company's  operator  or  agent,  hav- 
ing transmitted  it  incorrectly  in  material  portions,  whereby 
defendant  in  error  suffered  damages,  the  company  was  lia- 
ble for  such  damages.  The  determination  of  these  ques- 
tions, as  stated  in  the  former  opinion,  will  not  now  be 
changed,  but  will  be  followed  and  adhered  to. 
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The  only  other  point  discussed  in  the  brief  of  plaintiff 
in  error  and  for  decision  in  the  present  hearing  and  which 
was  not  urged  or  passed  upon  at  the  prior  presentation  of 
the  case  in  this  court  is  that  one  of  the  agreements  or  con- 
ditions printed  on  the  form  upon  which  the  defendant  in 
in  error  wrote  his  message  was  as  follows:  "The  company 
will  not  be  liable  for  damages  in  any  case  where  the  claim 
is  not  presented  in  writing  within  sixty  days  after  sending 
the  message;"  that  the  sender  was  bound  by  the  stipula- 
tion quoted  and,  as  the  facts  do  not  show  that  he  did  pre;>ent 
his  claim  in  writing  to  the  company  within  the  sixty  days 
tlierein  prescribed,  he  should  not  have  been  allowed  a  judg- 
ment for  the  damages.  A  clause  such  as  this  particular 
clause  of  the  stipulations  printed  upon  the  form  in  which  the 
message  was  written  was  considered  by  this  court  in  the 
case  of  Pacific  Telegraph  Co.  v.  Underwood,  37  Neb.,  315, 
and  it  was  then  held  that  if  this  portion  of  the  conditions 
printed  upon  the  telegraphic  message  form  was  to  be  looked 
upon  as  a  contract,  it  was  in  violation  of  section  12,  chap- 
ter 89a,  Compiled  Statutes,  and  an  attempt  to  limit  the  lia- 
bility of  the  company  in  a  manner  which  the  law  did  not 
allow.  We  are  satisfied  with  the  rule  announced  at  that 
time  and  will  adhere  to  it.  It  follows  that  the  judgment 
of  the  district  court  will  be 

Affirmed. 
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Esther  Amelia  Barr  v.  John  M.  Birkner.  ^^  ^* 

Filed  March  5,  1895.     No.  6254. 

1.  Blander:  Words  Actionable  Per  Se.  Words  spoken  of  a 
woman  which  falsely  charge  that  she  is  a  prostitate  are  action- 
ahle  per  m,  and  in  an  action  of  slander  against  the  person  who 
made  snch  a  charge  it  is  not  necessary  to  either  aUege  or  prove 
special  damages  in  order  to  maintain  the  action. 
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12.  :  Pleading.  Where  it  is  alleged  in  a  petition  that  defend- 
ant spoke  certain  words  of  the  plaintiff  and  their  meaning  is 
averred  in  an  innuendo,  a  statement  in  the  answer  by  which  the 
defendant  admits  the  uttering  of  the  words  as  alleged,  bnt  far- 
ther states  **  that  it  was  not  in  the  sense  of  nor  with  the  intent  to 
convey  the  idea "  claimed  in  the  petition,  is  not  a  denial  that 
the  words  had  the  signification  averred  in  the  petition. 

8.  :  Erboneous  Direction  of  Vbbdiot.    The  action  of  the 

trial  jndge  in  instructing  the  jury  to  return  a  terdict  for  the  de- 
fendant examined,  and  held  not  warranted  by  the  issues  as 
shown  by  the  pleadings  in  connection  with  such  proof  as  was 
introduced,  and  erroneous. 

m 

Error  from  the  district  court  of  Clay  county.  Tried 
below  before  Hastings,  J. 

Thomas  H.  Matters,  for  plaintiff  in  error: 

The  answer  was  a  substantial  confession  of  the  aver- 
ments of  the  petition  and  offered  no  matter  of  defense. 
{Farrar  v.  Tripleity  7  Neb.,  240;  Dinsmore  r.  Stimbert,  12 
Neb.,  434;  Douglass  v.  MaUing^  29  la.,  498  ;  Kennedy  v. 
McLaughtiny  6  Gray  [Mass.],  3 ;  Clark  v.  Munselly  6  Met. 
[Mass.],  373;  Haskins  v.  LunisdeUy  10  Wis.,  302;  Moberly 
V.  Preston  J  8  Mo.,  463;  Hampton  v.  Wilson^  4  Dev.  [N. 
Car.],  468;  Knight  v.  Foster ,  39  N.  H.,  576;  Wolcott  r. 
JJaW,  6  Mass.,  614;  Alderman  v,  French^  1  Pick.  [Mass.], 
1 ;  Wheder  v.  Shields,  2  Scam.  [111.],  348 ;  Clark  v.  Brown, 
116  Mass.,  504;  Moore  v,  Stevenson,  27  Conn.,  14;  Wilson 
V.  Fitch,  41  Cal.,  364;  Daly  v.  Byrne,  1  Abb.  N.  C.  [N. 
Y.],  150;  Littlejohn  v.  Gh'eeley,  13  Abb.  Pr.  [N.  Y.],  55; 
Towusend,  Slander  &  Libel,  132,  352,  353,  357,  374,  600, 
notes  and  cases  cited.) 

The  court  should  have  directed  a  verdict  for  plaintiff. 
(Townsend,  Slander  &  Libel,  234,  352,  353,  354,  600,  and 
cases  cited;  Gorham  v,  loes,  2  Wend.  [N.  Y.],  534 ;  Hotoh- 
kiss  V.  Oliphant,  2  Hill  [N.  Y.],  510;  Dinsmorev.  Stim^ 
bert,  12  Neb.,  434;  Douglass  v.  Matting,  29  la.,  498; 
Daly  V.  Byrne,  1  Abb.  N.  C.  [N.  Y.],  150;  Parkhurst  r. 
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Kdchum^  88  Maes.,  406 ;  Inman  v.  Foster,  8  Wend.  [N. 
T.],  602;  Kennedy  v.  Giffbrd,  19  Wend.  [N.  Y.],  296.) 

L,  P.  Crouch  and  E.  E.  Hairgrove,  contra. 

Harrison,  J. 

The  plaintiff  commenced  an  action  of  slander  against  the 
defendant  in  the  district  court  of  Ciay  county,  in  which  she 
filed  the  following  petition : 

''The  plaintiff  representing  unto  this  honorable  court 
sets  forth  that  she  is  now,  and  has  been  for  more  than  two 
years  last  past,  a  resident  of  Clay  county,  Nebraska,  and 
that  during  her  residence  in  Clay  county  she  has  been  en- 
gaged in  the  business  of  keeping  a  hotel  in  the  city  of  Sut- 
ton in  said  county. 

"2.  That  the  defendant  is  a  physician  and  surgeon  duly 
<}nalified  under  and  by  virtue  of  the  laws  of  the  state  of 
Nebraska  to  practice  medicine. 

"3.  That  during  the  whole  time  of  her  residence  in 
Clay  county,  Nebraska,  up  to  the  15th  day  of  April,  1892, 
this  plaintiff  employed  said  defendant  as  her  family  phy- 
sician. 

''4.  That  during  all  of  said  time  said  defendant  waited 
upon  the  plaintiff  in  the  capacity  of  a  physician,  and  was 
or  should  have  been  under  and  by  virtue  of  his  position 
as  physician  of  this  plaintiff  fully  acquainted  with  all  the 
ailments  of  whatsoever  kind  or  nature  with  which  the 
plaintiff  was  afflicted. 

*'6.  The  plaintiff  desires  more  fully  to  sho.w  that  not- 
withstanding the  knowledge  within  the  mind  of  the  de- 
fendant regarding  this  plaintiff  during  the  month  of  April, 
1892, said  defendant,  wickedly  intending  to  injure  the  plaint- 
iff in  her  good  name,  in  a  certain  discourse  which  he  then 
had  of  and  concerning  the  plaintiff  in  the  presence  and 
hearing  of  divers  persons,  falsely  and  maliciously  did  speak 
and  publish  the  following  false  and  defamatory  words,  that 
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is  to  say:  *  There  is  a  new  landlord  at  the  Occidental 
Hotel/  or  words  to  that  efiPect,  meaning  that  the  plaintiflT 
had  been  delivered  of  a  bastard  child.  And  again  in  the 
hearing  of  divers  persons  the  defendant  falsely  and  mali- 
ciously did  speak  and  publish  the  following  false  and  defam* 
atory  words,  that  is  to  say :  ^  I  knew  that  she  was  in  that 
condition  in  January  last/  meaning  that  he  knew  that  the 
plaintiff  was  pregnant  with  a  bastard  child  in  January,  1892^ 
and  said  defendant,  in  the  pre:}enoe  and  hearing  of  divers 
persons  during  said  time,  did  falsely  and  maliciously,  by  in- 
nuendoes and  insinuations,  circulate  the  report  of  and  con- 
cerning this  plaintiff  that  she  was  pregnant  with  a  bastard 
child,  and  later  that  she  had  been  delivered  of  a  bastard 
child,  and  at  the  time  of  making  such  insinuations  and  the 
making  of  said  statements  the  said  defendant  knew  them 
to  be  false  and  untrue  in  every  particular,  having  beeii  in 
constant  employ  of  this  plaintiff  as  her  physician,  and  there 
was  within  his  mind  absolute  knowledge  of  the  falsity  of 
said,  statements. 

*'6.  The  plaintiff  further  representing  unto  this  court 
shows  that  said  defendant,  in  the  presence  and  hearing  of 
divers  persons  in  the  month  of  April,  1892,  in  a  certain 
discourse  which  he  then  had  of  and  concerning  the  plaintiff* 
in  the  presence  and  hearing  of  divers  persons,  did  falsely 
and  maliciously  speak  and  publish  the  following  false  and 
defamatory  words,  that  is  to  say:  'She  is  an  old  cat,*  mean- 
ing that  the  plaintiff  was  a  prostitute. 

"7.  The  plaintiff  further  says  that  said  defendant,  dur- 
ing said  months  of  April  and  May,  gave  circulation  to 
the  report  that  this  plaintiff  was  a  woman  who  is  unchaste 
and  impure,  and  that  she  is  a  common  prostitute ;  that  each 
and  every  one  of  said  statements  were  made  falsely  and 
maliciously  and  wickedly  for  the  purpose  of  injuring  the 
plaintiff  in  her  good  name,  by  means  of  which  said  several 
premises  the  plaintiff  has  been  greatly  injured  in  her  good 
name  to  her  damage  in  the  sum  of  $5,000.*' 


^ 
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To  this  the  defendant  filed  an  answer  in  which  he  ad- 
mitted the  statements  made  in  the  first  and  second  para- 
graphs of  the  petition,  and  further  states : 

'^  2.  And  further  answering  the  said  petition  of  plaint- 
iff, defendant  alleges  that  he  did  not  use  the  alleged  sup- 
posed defamatory  words,  '  There  is  a  new  landlord  at  the 
Occidental  Hotel/  but  that  he  did  use  instead  the  following, 
to-wit:  'Have  you  heard  the  report  of  there  being  a  new 
landlord  at  the  Occidental  Hotel;'  that  the  said  language 
8o  used  by  the  defendant  as  aforesaid,  and  as  above  set  out, 
was  used  by  him  with  reference  to  and  concerning  the  al- 
leged supposed  fact  that  plaintiff  had  given  birth  to  a  child, 
and  was  the  same  occurrence  as  that  alluded  to  by  the 
innuendo  set  out  in  plaintiff's  petition,  to  the  form  of  ex- 
pression as  in  the  said  petition  contained. 

''3.  The  defendant  herein  alleges  that  the  truth  and 
facts  in  connection  with  and  in  regard  to  his  use  of  the 
words  above  set  out,  his  reason  therefor,  the  circumstances 
under  which  they  were  spoken,  the  spirit  in  which  they 
were  uttered  and  spoken,  and  the  grounds  therefor,  and  all 
the  matters  and  things  connected  therewith  are  as  follows: 
The  hotel  referred  to  and  mentioned  in  plaintiff's  petition, 
and  included  in  the  supposed  defamatory  words  aforesaid, 
was  and  is  the  Occidental  Hotel  in  said  dty  of  Sutton, 
Clay  county,  and  state  of  Nebraska ;  that  the  proprietors 
thereof,  at  the  date  of  the  offense  charged  against  this  de- 
fendant in  plaintiff's  said  petition,  and  for  a  long  time 
prior  thereto  and  also  at  the  present  time,  is  a  firm  under 
the  firm  name  and  style  of  J.  R.  Shope  &  Co. ;  that  the 
persons  composing  the  said  firm  are  J.  R.  Shope  and  this 
plaintiff;  that  each  of  said  proprietors,  from  the  time  they 
first  took  possession  of  the  said  hotel  until  and  including 
the  present  time,  have  represented  and  held  themselves  out 
to  the  public  as  single  persons;  that  from  the  time  the  said 
proprietors  first  took  possession  of  the  said  hotel  they  have 
run,  used,  and  conducted  it  as  a  hotel  for  the  accomraoda- 
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tion  of  the  traveling  public,  furnishing  board  and  lodging 
for  the  same,  and  meals  to  all  who  might  apply,  and  fur- 
nishing private  boarding, — in  a  word,  doing  the  business 
that  the  public  would  expect  a  hotel  to  do,  and  which  is  in 
the  line  of  business  of  a  hotel. 

**4.  That  for  a  long  prior  to  the  date  of  the  alleged 
offense  against  this  defendant  reports  obtained  circulation 
in  the  community  from  time  to  time  adverse  to  the  virtue 
and  chastity  of  this  plaintiff;  that  these  reports  formed 
topics  for  general  remarks  in  the  community  in  which  the 
plaintiff  resided  and  was  doing  business;  that  these  reports 
were  commented  on,  talked  about,  and  canvassed  by  differ- 
ent classes  of  people  in  the  community,  both  male  and  fe- 
male; that  these  reports,  by  numbers  in  the  community, 
came  to  be  believed  as  true;  that  they  cast  a  shadow  of 
suspicion  on  the  hotel,  affected  its  business  and  the  social 
standing  of  this  plaintiff  in  the  community  in  which  she 
resided. 

'<5.  That  late  in  the  &11  of  1891,  the  date  of  which  de- 
fendant cannot  now  recollect,  plaintiff  withdrew  herself 
from  the  public  and  from  the  public  sight,  secluded  herself 
from  the  public  gaze  and  was  hid  from  the  public  eye  in 
the  seclusion  of  her  own  private  apartments  within  the  said 
hotel;  that  this  retirement  of  the  said  plaintiff  into  the  pri- 
vacy of  her  own  apartments  continued  up  to  a  short  time 
following  the  date  of  the  alleged  offense  plaintiff  charges 
against  defendant  in  her  said  petition,  when  she  emergen 
from  her  long  enforced  retirement  and  again  appears  on  the 
street  and  resumes  her  former  habits;  that  during  apart 
of  plaintiff's  said  retirement  she  employed  by  turns  the 
resident  physicians  to  attend  upon  her  in  their  professional 
capacity,  but  toward  the  close  of  her  said  retirement  she 
dispensed  with  their  further  service  and  called  in  foreign 
medical  aid  and  service;  that  her  said  retirement  and  seclu- 
sion as  aforesaid  gave  rise  to  public  rumor,  surmise,  and 
suspicions  as  to  the  reason  and  cause  therefor;  that  the  same 
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became  a  topic  of  frequent  remark  and  criticism  in  the 
oommanity  by  all  classes  of  people^  both  male  and  female; 
that  the  said  suspicion  and  surmises,  preceded  by  the  re- 
ports hereinbefore  mentioned,  took  formal  shape  in  such  re* 
marks  as  this :  *  There  must  be  something  wrong  at  the 
Occidental  Hotel/  the  purport  of  which  remark  was  that 
the  said  plaintiff  must  be  pregnant;  that  the  said  remark 
on  the  part  of  all  classes  was  frequent,  and  the  truth  of 
which  obtained  credence  among  a  large  number  of  persons, 
while  a  suspicion  that  it  might  be  true  was  general  among 
others. 

^^6.  That  some  time  in  the  early  part  of  the  month  of 
April,  1892,  the  exact  date  defendant  cannot  now  recall,  de- 
fendant learned  for  the  first  time  of  a  report  in  circulation 
to  the  effect  that  plaintiff  had  in  the  early  morning  of  said 
day  given  birth  to  a  child;  that  defendant  found  that  by 
evening  of  the  same  day  the  said  report  had  become  the 
topic  of  general  remark  on  the  street;  that  defendant  was 
rei^ieatedly  asked  as  he  circulated  among  the  people  on  the  , 

street  if  he  had  heard  that  'There  is  a  new  landlord  at 
the  Occidental  Hotel;'  that  defendant  in  turn  asked  the 
same  question  of  other  persons;  that  the  said  report  was  in 
everybody's  mouth ;  that  the  various  reports  and  rumors  in 
circulation  adverse  to  the  chastity  of  this  plaintiff,  together 
with  the  seclusion  of  plaintiff  from  the  public,  all  of  which 
are  more  particularly  set  out  above,  were  well  known  to 
defendant  at  the  time  of  their  existence,  and  in  consequence 
and  as  a  result  thereof  defendant  believed  that  plaintiff  bad 
given  birth  to  a  child  as  alleged  by  the  report  in  reference 
thereto. 

^'7.  Further  answering  the  petition  of  plaintiff  the  de- 
fendant allies  that  in  regard  to  the  other  supposed  de- 
famatory words  alleged  by  plaintiff  in  her  said  petition  to 
have  been  used  by  defendant,  to- wit,  'I  knew  that  she  was 
in  that  condition  in  January  last,'  that  he  has  no  recollec- 
tion of  using  the  said  language,  but  if  he  did,  it  was  not  in 
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the  sense  of  his  having  absolute  knowledge  of  the  truth  of 
the  said  words^  for  such  knowledge  he  did  not  have;  bu^if 
he  did  use  them,  it  was  in  the  sense  that  from  the  matters 
and  things  above  set  out  as  relating  thereto  he  believed  that 
they  were  true;  that  his  said  belief  in  the  fact  of  plaintiff's 
said  pregnancy  was  based  on  the  said  reports  and  tbe  said 
seclusion  of  plaintiff  from  the  public,  as  hereinbefore  more 
fully  made  to  appear. 

''8.  Further  answering  the  petition  of  plaintiff  in  re- 
gard to  other  supposed  defamatory  words  alleged  by  plaint- 
iff to  have  been  used  by  defendant  of  and  concerning  the 
said  plaintiff,  to- wit,  'She  is  an  old  cat,'  says  with  reference 
thereto  that  he  has  no  recollection  of  using  the  said  words, 
but  if  he  did  use  them  it  was  not  in  the  sense  of,  nor  with 
the  intent  to,  convey  the  idea  that  the  said  plaintiff  was  a 
prostitute. 

'^  9.  The  defendant  alleges  that  he  has  not  at  any  time 
given  circulation  to  the  report  that  plaintiff  was  a  woman 
who  is  unchaste  or  impure,  or  a  common  prostitute;  that 
he  has  made  no  effort,  sought  no  opportunity,  availed  him- 
self of  no  occasion,  nor  in  any  other  way  has  he  sought, 
attempted,  or  tried  to  circulate  any  such  report,  nor  has  he 
done  so;  that  all  he  has  done  in  (hat  regard  is  to  talk 
about  the  said  reports  as  every  man  and  woman  in  the 
community  has  done  in  which  plaintiff  resides,  as  the  sub- 
ject might  come  up  in  conversation,  and  of  his  belief  of 
their  truth. 

^'10.  The  defendant  alleges  that  in  whatsoever  he  has 
said  of  and  concerning  the  said  reports  about  and  concern- 
ing plaintiff  he  has  done  so  without  malice,  and  with  no 
intent  to  injure  either  the  business  or  the  reputation  of  the 
said  plaintiff.'' 

There  were  some  further  allegations  of  the  answer  which 
were  mainly  repetitions  of  what  had  been  before  stated, 
and  the  answer  closed  with  a  denial  that  the  plaintiff  had 
been  damaged  in  any  manner  or  in  any  amount  The  re- 
ply was  as  follows : 
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'n.  Now  comes  the  plaintiff,  and  replying  to  the  answer 
of  the  defendant  herein  filed  says :  -  That  she  denies  each 
and  every  allegation  therein  contained  except  such  as  are 
hereinafter  admitted. 

**2.  Plaintiff  admits  that  the  hotel  referred  to  in  her 
petition  is  the  'Occidental  Hotel;'  that  the  proprietors 
do  business  under  the  firm  name  of  J.  R.  Shope  &  Co.; 
that  the  partners  composing  said  firm  are  J.  R.  Shope  and 
this  plaintiff;  that  they  are  single  persons ;  that  ever  since 
they  took  possession  of  said  hotel  they  have  run  it  for  the 
accommodation  of  the  traveling  public  and  local  patrons ; 
that  the  report  circulated,  canvassed,  commented  upon,  and 
talked  about,  as  set  forth  in  the  fourth  count  of  the  de- 
fendant's answer,  are  the  reports  and  conversations  of  and 
concerning  which  this  plaintiff  complains  to  this  court,  and 
they  were  put  in  circulation  and  given  circulation  by  the 
defebdant,  and  she  admits  that  they  affected  the  business  of 
the  hotel  and  the  social  standing  of  the  plaintiff'. 

''3.  Plaintiff  further  says  that  in  the  fall  of  1891,  she 
being  afflicted  by  the  menopause  of  life,  became  weak  and 
at  times  unable  to  perform  her  household  duties,  and 
called  upon  the  defendant,  as  a  physician,  to  treat  her  ail- 
ments, whatever  they  might  be,  and  the  defendant,  after 
long  and  continuous  trials  to  relieve  this  patient  of  her 
sufferings,  plaintiff  saw  fit.  to  call  upon  Dr.  Lee,  now  of 
Beatrice,  Nebraska,  but  formerly  of  Sutton,  Nebraska,  who 
seemed  to  understand  her  case,  and  under  his  care  and 
treatment  her  health  became  greiltly  improved,  so  much  so 
that  she  was  again  able  to  resume  her  household  duties, 
and  for  this  reason  only  was  the  defendant  induced  to 
make  his  vile  and  slanderous  assertions  set  out  in  plaintiff's 
petition  herein  filed  and  consented  to  in  defendant's  answer. 
'^4.  Plaintiff  further  says  that  the  facts  set  out  in  de- 
fendant's answer  constitute  no  defense  to  the  cause  of  ac- 
tion of  the  plaintiff  herein,  wherefore  said  plaintiff  prays 
that  the  prayer  of  her  said  petition  be  granted." 


n 
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Our  reason  for  copying  the  pleadings  is  that  the  dispo- 
sition which  must  be  made  of  the  case  in  this  court  rests 
almost,  if  not  entirely,  on  the  conclusion  to  be  reached  from 
a  determination  of  the  conditions  of  the  issues  as  fixed  by 
the  pleadings.  When  the  case  was  called  for  trial  a  jury  was 
impaneled  and  the  plaintiff  was  called  to  the  witness  stand, 
and  after  a  few  preliminary  questions  had  been  asked  and 
answered  the  answer  of  defendant  was  offered  in  evidence. 
As  to  this  the  following  statements  appear  in  the  record. 

^'The  plaintiff  now  offers  in  evidence  the  answer  of  the 
defendant  John  Martin  Birkner.  The  same  is  received 
and  marked  '  Plaintiff's  Exhibit  1.' 

'^  Defendant  objects  to  the  introduction  of  the  same,  as 
incompetent,  irrelevant,  and  immaterial.  Overruled.  Ex- 
ception. 

''Court:  You  may  read  any  part  you  desire  in  the  case, 
and  re:id  it  when  you  please/' 

The  examination  of  plaintiff  was  then  continued,  but 
without  obtaining  much,  if  any,  testimony  which  in  any 
manner  or  to  any  very  appreciable  extent  or  degree  tended 
to  support  the  allegations  of  the  petition  except  to  show 
that  reports  such  as  set  forth  in  the  answer  were  in  circu- 
lation in  the  community  regarding  plaintiff  and  that  they 
had  probably,  to  some  extent,  affected  the  social  standing 
of  plaintiff  unfavorably.  The  answer,  if  introduced  in 
evidence,  does  not  appear  in  the  bill  of  exceptions  as  a  part 
of  the  testimony  thereby  preserved  and  cannot  be  consid- 
ered as  a  part  of  the  evidence  in  the  case  or  bearing  upon 
the  issues  except  as  it  must  be  considered  in  its  statements 
as  a  pleading,  as  admitting  or  denying  the  allegations  of 
the  petition,  and  thus  requiring  as  to  some  of  them,  or  ren- 
dering unnecessary  as  to  others,  any  proof  by  plaintiff  of 
the  truth  of  such  allegations.  There  was  no  cross-exami- 
nation of  the  plaintiff  and  no  other  witness  was  called  or 
testimony  offered  by  or  in  belialf  of  either  party,  and  at  the 
close  of  her  testimony  the  defendant  made  a  motion  to  the 
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effect  that  the  court  instruct  the  jury  to  find  for  the  defend- 
ant, which  motion  the  court  sustained  and  instructed  the 
jury  as  follows:  *' Gentlemen:  It  appears  to  the  court  that 
plaintiff  has  produced  no  proof  upon  which  you  would  be 
justified  in  finding  a  verdict  for  the  plaintiff.  You  will 
therefore  render  a  verdict  in  this  cause  for  defendant.'^ 
This  action  of  the  court  was  duly  excepted  to  by  counsel 
for  plaintiff  and  was  made  one  of  the  grounds  of  the  motion 
for  a  new  trial  filed  on  behalf  of  plaintiff  and  is  assigned  as 
error  in  the  petition  in  this  court.  There  was  a  verdict  in 
accordance  with  the  direction  of  the  court  and  judgment 
thereon  for  defendant. 

The  main  question  to  be  considered,  and  upon  which 
hinges  the  determination  of  the  disposition  to  be  made  of 
the  case  in  this  court,  is  whether  the  defendant,  by  some 
admissions  made  in  his  answer,  and  failure  to  deny  therein 
some  allegations  of  the  petition,  rendered  it  unnecessary  for 
the  plaintiff  to  produce  proof  of  such  fact*;,  or  is  his  lia- 
bility, at  least  to  some  extent,  shown  sufficiently  by  the 
pleadings  alone?  The  counsel  for  plaintiff  contends  that 
this  is  true,  and  being  true,  it  was  error  for  the  court  to 
instruct  the  jury  as  it  did,  to  return  a  verdict  for  the  de- 
fendant The  answer  contains  a  denial  that  the  defendant 
used  the  words,  ^' There  is  a  new  landlord  at  the  Occidental 
Hotel,''  and  further  states  that  he  did  use  other  words  in 
speaking  of  the  same  matter,  setting  out  such  other  words 
in  full.  The  words  the  defendant  says  he  used  were  not  a 
direct  statement,  but  were  in  an  interrogative  form  and  re- 
ferred to  the  report  of  an  occurrence  and  not  to  the  suhject 
itself,  and  proof  of  a  statement  of  what  the  defendant  pleads 
in  his  answer  as  being  the  words  used  would  not  have  been 
sufficient  to  sustain  a  charge  of  speaking  those  alleged  in  the 
petition.  ''It  is  well  settled  that  to  authorize  a  recovery 
in  an  action  for  slander,  the  words  laid  in  the  declaration, 
or  enough  of  them  to  charge  the  particular  offense  al- 
leged to  have  been  imputed,  must  be  proved  substantially  as 


208  NEBRASKA  REPORTS.  [Vol.  44 


Barr  v.  Blrkner. 


charged.  Evidence  of  the  speaking  of  equivalent  words, 
although  having  the  same  import  and  meaning,  is  not  ad- 
missible. And  words  spoken  interrogatively  are  not  ad- 
missible to  sustain  an  allegation  of  words  spoken  affirma- 
tively." {Sanford  v.  Gaddia,  15  111.,  228;  Wilborn  v.  Odell, 
29  111.,  457 ;  Ransom  v.  McCurley,  31  N.  E.  Rep.  [111.], 
119.)  ^^In  an  action  of  slander  the  words  charged  and  the 
words  proved  must  be  substantially  the  same ;  that  they 
both  convey  the  same  idea  is  not  sufficient  to  sustain  the 
action."  {Bundy  i\Harty  2  Am.  Rep.  [Mo.],  525;  Berry 
V,  Dryden,  7  Mo.,  324 ;  Birch  v.  Benton,  26  Mo.,  163.)  It 
follows  that  the  statement  of  the  words  really  used  was 
not  an  admission  of  the  ones  claimed  to  have  been  spoken, 
and  that  proof  of  those  pleaded  was  necessary  under  the 
denial  of  their  use,  contained  in  the  answer. 

In  the  sixth  para^^raph  of  the  petition  it  was  alleged  that 
in  the  month  of  April,  1892,  the  defendant,  in  the  presence 
and  hearing  of  divers  persons,  did  falsely  and  maliciously 
speak  and  publish  of  and  concerning  the  plaintiff  the  fol- 
lowing false  and  defamatory  words,  'Mhat  is  to  say:  'She 
is  an  old  cat,'  meaning  that  the  plaintiff  was  a  prostitute." 
The  defendant's  answer  to  this  is  'Hhat  he  has  no  recollec- 
tion of  using  the  words,  but  if  he  did  use  them  it  was  not 
in  the  sense  of,  nor  with  the  intent  to,  convey  the  idea  that 
plaintiff  was  a  prostitute."  He  does  not  deny  that  he  used 
the  words  stated  or  that  they  had  the  meaning  alleged  and 
conveyed  such  meaning  to  the  persons  hearing  them,  or  to 
whom  they  were  spoken.  His  answer  to  this  allegation  of 
the  petition,  aside  from  the  admission  it  contains,  is  an  al- 
legation that  he  had  an  intent  and  used  the  words  spoken 
with  a  meaning  different  from  the  one  which  the  petition 
alleges  they  had  and  conveyed  at  the  time  and  to  the  parties 
hearing  them,  and  that  he  had  a  secret  intent  and  meaning 
for  the  words.  This  is  not  a  denial  that  they  had  the 
meaning  to  the  by-standers  when  spoken,  which  the  petition 
states  they  had,  and  to  be  available  to  tlie  defendant  as  a  de- 
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fense  it  would  be  necessary  that  it  be  shown  that  from  the 
drift  of  the  oonversation,  or  what  had  been  said  and  done 
at  the  time  the  words  were  spoken^  or  the  facts  and  circum- 
stances connected  with  the  conversation  or  its  subject-matter 
that  they  had  such  a  bearing^  i^n  thf>  jpnpnrf  M'  tKi>  tBrxjAu 
as  to  limit  the  meaning  conveyed  to  the  hearers^  to  th^t  ien- 
tertained  by  the  speaker  of  tEem.    In  the  absence  of  siicli  a 
showing,  the  fact  that  he  had  such  intent  and  meaning  at 
the  time  of  uttering  the  words  is  immaterial.  (Folkard's 
Starkie,  Slander  &  Libel,  sees.  591,  592;  Moak's  Underbill, 
Torts,  pp.  139,  140;  Maybee  v.  Fisk,  42  Barb.  [N.  Y.], 
327;  Sabin  r.  AngeU^  46  Vt.,  740.)     It  being  admitted  in 
the  answer  that  the  defendant  had  spoken  of  the  plaintiff 
the  words  allied,  and  not  denied  that  their  meaning  was 
as  claimed,  this  was  in  effect  admitting  that  defendant  had 
circulated  the  report  that  plaintiff  was  a  prostitute,  and  no 
proof  on  this  branch  of  the  case  was  necessary  on  the  part 
of  plaintiff  to  entitle  her  to  a  verdict  for  at  least  nominal 
damages,  for  this  was  such  a  charge  against  her  as  was 
actionable  in  such  a  sense  that  when  proved,  or  as  in  this 
case  admitted  to  have  been  made,  entitled '  her  to  damages, 
nominal  damages  at  least  being  presumed  without  any  fur- 
ther proof.  (Cooley,  Torts,  196;  Townsend,  Slander  &  Li- 
bel, 146, 147 ;  BolcU  V.  Budwig,  19  Neb.,  739;  Edwards  v, 
Kansas  OUy  Times  Co,,,  32  Ffed.  Rep.,  813;  Hendrickson  v. 
SuUivany  28  Neb.,  329.)     That  other  persons  had  said,  or 
were  saying  the  same,  or  that  such  a  report  was  prevalent^ 
or  that  what  defendant  had  said  was  merely  repeating  what 
he  had  heard  other  persons  say,  would  not  excuse  him 
from  liability.  (Cooley,  Torts,  220  and  cases  cited ;   Fol- 
kard's Starkie,  Slander  <&  Libel,  sec.  405.) 

It  follows  that  the  action  of  the  court  in  instructing  thi4 
jury  to  return  a  verdict  for  defendant  was  wrong,  and  the 
judgment  of  the  distriot  court  is  reversed  and  the  cause  re^ 
inanded. 

Bevebsed  and  remanded. 
18 
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44    210 
50    788 

[44  210  Ortha  C.  Bell,  Receiyeb,  v.  Robert  K.  Stowe  et  al.. 


Filed  Haboh  5, 1895.     No.  6454. 

1.  Usury:  Pleading.  To  oonstitnte  &  plea  of  nsary  there  miiat 
be  a  BtatemeDt  of  the  contract  claimed  to  be  asariotis,  with  whom 
it  was  made,  its  terms  and  character,  and  the  amount  of  inter- 
est  agreed  npon  to  be  reserved,  taken,  or  received. 

5S.  :  Admission  of  Tbstimomt.   The  rnliDgsof  the  trial  jodgo 

in  admitting  certain  testimony  hM  erroneous. 

a  :  EviDBNCB.     The  finding  of  the  jury  and  verdict  in  this 


case  hdd  to  be  manifestly  wrong  and  not  sustained  by  the  evi- 
dence. 

Error  from  the  district  ooart  of  Douglas  countj.  Tried 
below  before  Hopewell,  J. 

John  O.  Yeiser,  for  plaintiff  in  error. 

Blair  &  GoaSy  contriu 

Harrison,  J. 

The  plaintiff  in  error,  also  plaintiff  below,  institnted  this 
action  in  the  district  court  of  Douglas  county  to  obtain 
judgment  against  the  defendants  for  the  sum  of  $1,231.66, 
together  with  interest  thereon  at  ten  per  cent  per  annum 
from  August  16, 1891.  The  claim  for  such  judgment  was 
based  upon  a  promissory  note  of  date  May  16,  1891,  due 
ninety  days  after  date,  and  in  the  amount  claimed,  alleged 
in  the  petition  to  have  been  executed  and  delivered  by  de- 
fendants to  the  bank  of  which  plaintiff  afterwards  was  ap- 
pointed receiver.  Tlie  answer,  in  so  far  as  we  need  par- 
ticularly notice  it  here,  was  as  follows: 

*^  3.  That  when  these  defendants  made  the  contract  with 
the  First  National  Bank  of  Bed  Cloud,  Nebraska,  as  shown 
in  and  evidenced  by  said  note,  set  out  in  the  petition,  said 
bank  contracted  for  an  unlawful  rate  of  interest  thereon,  and 
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contracted  for  and  took  usury  thereon,  to- wit :  These  de* 
fendaots  were  on  said  May  16,  1891,  indebted  to  said  hank 
in  the  sum  of  $578.63,  aud  no  more,  and  on  said  day,  and 
without  any  other  and  further  consideration  whatsoever,, 
they  made  and  delivered  to  said  bank,  at  its  request,  the- 
aforesaid  note  of  $1,231.66,  and  that  said  note  is  the  sole- 
and  only  evidence  of  the  indebtedness  of  these  defendants- 
to  said  bank,  and  that  by  said  note  the  said  bank  took  and 
contracted  for  usury  to  the  amount  of   $653.03. 

^'4.  That  these  defendants  are  indebted  to  said  bank  iir 
the  sum  of  $578.63,  and  no  more,  which  said  sum  these  de- 
fendants are  willing  and  ready  to  pay.'' 

The  reply  was  in  the  following  words: 

'^  Plaintiff  for  reply  to  defendants'  answer  denies  that  it 
contracted  for  or  took  any  unlawful  rate  of  interest  or 
usury  as  alleged  by  defendants,  and  denies  every  allegation 
of  new  matter  contained  in  defendants'  answer." 

A  trial  to  the  court  and  a  jury  resulted  in  a  verdict  for 
the  plaintiff  in  the  sum  of  $578.63,  which  was  in  reality  a 
victory  for  defendants,  it  being  for  the  amount  they  pleaded 
in  the  answer  they  were  indebted  on  the  note,  after  deduct- 
ing an  alleged  usurious  amount  from  the  face  of  the  note.. 
Plaintiff  filed  a  motion  for  a  new  trial,  which,  on  hearing,, 
was  overruled  and  judgment  was  rendered  on  the  verdict. 

The  trial  judge,  in  his  certificate  to  the  bill  of  excep* 
tions,  makes  the  following  statement  with  reference  to  a 
portion  of  the  case,  viz.:  ''The  defendants,  although  hav- 
ing the  affirmative,  requested  plaintiff  to  introduce  the- 
original  note  sued  upon,  which  was  consented  to."  And 
in  the  transcript  of  the  record  appears  an  admission  or 
certain  facts  which  were  alleged  in  the  petition  and  denied 
in  the  answer,  and  the  portion  of  the  proceedings  alluded 
to  by  the  judge  in  his  certificate  to  the  bill  of  exceptions*^ 
It  is  as  follows: 

"  The  defendants  admit  that  this  First  National  Bank  of 
Red  Cloud  was  duly  incorporated  and  is  now  in  the  hands 
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of  a  receiver;  that  plaintiff^  Mr.  Bell,  is  the  receiver  of 
this  bank  now  iii  liquidation,  and  that  the  bank  went  into 
liquidation  on  the  21st  day  of  May,  1891. 

"Note  identified  as  Exhibit  'A^  by  plaintiflF. 

*'Note,  Exhibit  *A,'  which  is  copied  in  plaintiff's  peti- 
tion offered  in  evidence. 

'* Plaintiff  rests." 

Robert  K.  Stowe,  one  of  the  defendants,  was  called  and 
testified  in  behalf  of  defendants,  he  being  the  only  person 
who  testified  during  the  trial.  The  evidence  of  Stowe  was 
mainly,  if  not  entirely,  confined  to  an  attempt  to  show  that 
he  had  commenced  borrowing  money  of  the  bank  August 
31,  1887,  and  at  that  time  executed  a  note  as  evidence  of 
debt  created  by  the  loan  to  him;  that  the  contract  made 
between  hitn  and  the  bank  was  a  usurious  one,  and  tha^ 
from  that  time  until  the  execution  and  delivery  of  the  note 
in  suit  there  had  been  a  continuous  transaction  between 
them,  of  the  same  nature,  and  evidenced  from  time  to  time 
by  notes  and  renewal  notes,  the  note  in  suit  being  the  last 
of  the  series  and  given  by  him  for  the  amount  or  balance 
due  as  a  result  of  the  w^hole  account  and  dealings  between  ' 
the  parties.  To  almost  every  one  of  the  number  of  ques- 
tions asked  of  the  witness  for  the  purpose  of  showing  the 
business  transactions  which  had  taken  place  between  him 
and  the  bank  during  a  number  of  years  prior  to  the  execu- 
tion of  the  note  in  suit,  in  which  he  had  been  a  borrower 
and  the  bank  a  lender,  and  the  usurious  character  thereofi 
and  that  it  was  included  in  the  note  upon  which  the  action 
was  brought,  the  plaintiff  objected  as  being  incompetent, 
immaterial,  and  irrelevant,  which  was  in  almost,  if  not 
every  instance  overruled  by  the  trial  judge  and  the  evidence 
received.  Exception  was  taken  to  the  rulings  and  the  re- 
ception of  this  testimony  is  assigned  as  error  in  the  petition. 
There  was  no  sufiicient  allegations  of  usury  in  the  answer, 
and  clearly  none  under  which  the  evidence,  to  the  introdac- 
tion  of  which  the  plaintiff  interposed  an  objection,  was 
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competenty  relevant,  or  material,  or  could  be  received,  and 
the  court  erred  in  overruling  the  objections.  (New  England 
Mortgage  &  Security  Co.  v.  Sandford,  16  Neb.,  689;  Rose 
r.  Munford,  36  Neb.,  148;  Rainbolt  v.  Strang,  39  Neb , 
339.)  Moreover,  the  evidence  of  the  defendants  disclosed 
that  some  of  the  transactions  with  the  bank  never  were  or 
could  have  been  in  any  manner  connected  with  or  included 
iu  the  note  in  suit,  and  the  findings  which  the  jurors  made 
as  to  the  amount  which  should  be  deducted  from  the  face 
of  the  note,  based  as  it  was,  upon  this  and  other  incompetent 
evidence,  was  manifestly  erroneous  and  was  not  supported 
by  the  testimony,  there  being  an  entire  lack  of  evidence  as 
to  some  portions  of  it  It  follows  that  the  judgment  of 
the  district  court  must  be  reversed  and  the  case  remanded. 


Reversed  and  remanded. 


Maby  Meehan  v.  First  National  Bank  of  Fair- 
field. 

Filed  March  5,  1895.     No.  5954. 

1.  Mortgages:  Fobbclosurei  Action  to  Recover  Debt:  Elug- 
TION.  Under  the  provisions  of  Sections  847,  848,  849,  850,  and 
851  of  the  Code  of  Civil  Procednre,  which  shoald  be  construed 
together,  and  when  so  constmed  show  that  it  was  the  intention 
of  the  law-maker  not  to  allow  two  actions  for  the  one  debt  to  be 
pending  or  prosecuted  concnrrently  in  point  of  time,  a  creditor 
whose  debt  is  secured  by  mnrt<;;age  may  either  commence  and 
prosecute  to  judgment  an  ac^on  at  law  for  the  recovery  of  the 
amount  of  the  debt,  or  enforce  its  payment  by  menus  of  fore- 
closure; but,  having  elected  which  me:tns  he  will  first  adopt,  and 
oommenoed  proceedings  accordin}2:ly,  he  must  exhaust  the  rem- 
edy so  chosen  before  resorting  to  the  other. 

8.  :  ■;  Authority  TO  Bring  Action  for  Debt.    Where 

a  mortgage  debt  is  secured  by  the  obligation  or  other  evidence 
of  debt  of  any  pther  person  besides  the  mortgagor^  tSie  mortgagee 
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cannot,  daring  the  penden<gr  or  after  decree  rendered  in  the  action 
to  foreclose  the  mortgage,  enforce  each  obligation  or  evidence  of 
debt  in  an  action  at  law,  unices  antborized  to  commence  sach 
action  by  the  court  having  jarisdiction  of  the  suit  of  foreclosure. 

3.  :  : :  Pleading.    The  lack  of  authorization  to 

bring  such  an  action  is  not  a  defense  necessary  to  be  pleaded, 
but  the  contrary  should  be  alleged,  or  at  least  proved  by  the 
plaintiff,  as,  without  such  authorization,  the  action  cannot  be 
maintained. 

4.  :  : :  Parties.  A  mortgagee,  who  by  indors- 
ing the  notes  evidencing  the  debt  which  a  mortgage  is  giyen  to 
secure  becomes  liable  for  their  payment  or  for  the  payment  of 
any  sum  or  balance  remaining  after  foreclosare  of  the  mortgage 
and  application  of  the  proceeds  of  a  sale  made  under  the  decree 
upon  the  indebtedness,  is  a  proper  party  to  an  action  to  foreclose 
the  mortgage,  and  as  such  cannot  be  sued  at  law  for  the  recov- 
ery of  the  amount  of  the  debt  during  pendency  or  after  judg- 
ment in  such  foreclosure  proceedings  without  leave  obtained 
of  the  court  haying  jurisdiction  of  the  action  of  foreclosare  to 
commence  such  suit  at  law. 

5.  Pleading  and  Proof.    The  pleadings  and  evidence  in  this  caae 

ktld  insufficient  to  sustain  the  yerdict. 

Error  from  the  district  court  of  Clay  county.  Tried 
below  before  Hastings,  J. 

J.  X.  Epperson  &  Sons,  for  plaintiff  in  error. 

S.  W.  Christy  and  E.  E.  Hairffrove,  contra* 

Harrison,  J. 

The  bauk^  defendant  in  error,  commenced  an  action 
against  plaintiff  in  error  in  the  district  court  of  Clay  county 
to  recover  the  sum  of  $614.47,  alleged  in  the  petition  to  be 
due  it  from  her  as  indorser  of  two  promissory  notes  exe- 
cuted and  delivered  to  her  by  one  Ralph  J.  Little  and  in- 
dorsed by  her  and  transferred  to  Fowler  and  Cowles  or 
order  and  by  them  regularly  transferred  to  the  bank.  In 
her  answer  defendant  in  error  admitted  the  execution  and 
delivery  of  the  notes  by  Ralph  J.  Little  to  her  and  that  she 
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indoraed  and  traDsferred  them  to  the  parties  alleged  in  the 
petition,  and  denied  all  other  allegations  of  the  petition^and 
farther  alleged  that  Ralph  J.  Little,  at  the  time  of  making 
the  notes  in  suit,  also  gave  her  a  mortgage  upon  the  west 
half  of  the  northwest  quarter  and  the  north  half  of  the 
southwest  quarter  of  section  10,  town  5  north,  range  8 
west,  in  Clay  county,  Nebraska,  to  secure  the  payment  of 
them;  that  the  land  was  ample  security  for  their  payment, 
being  worth  the  sum  of  |4,000 ;  that  the  bank  had  foreclosed 
the  mortgage  on  the  land,  and  under  and  by  virtue  of  an 
order  of  the  district  court  of  Clay  county  sold  the  land 
September  24,  1888,  and  at  the  foreclosure  sale  purchased 
the  land,  but  failed  and  neglected  to  credit  the  amount  for 
which  the  land  sold,  or  any  part  of  it,  on  the  notes  secured 
by  the  mortgage  sued  upon  in  this  action,  and  that  the  bank 
received  in  the  laud  more  than  the  amount  of  the  debt  evi- 
denced by  the  notes;  that  the  bank  has  not  further  pro- 
ceeded against  Ralph  J.  Little,  either  to  avail  itself  of  a 
deficiency  judgment  against 'him  in  the  foreclosure  suit  or 
in  any  other  manner,  although  he  is  fully  able  to  pay  the 
amount  due  upon  the  notes.  There  is  the  further  allega- 
tion in  the  answer  that  these  were  the  notes  secured  by  the 
mortgage  which  had  been  foreclosed  and  no  authority  had 
been  granted  by  the  court  to  the  bank  to  institute  this  ac- 
tion. The  reply  of  the  bank  admitted  that  the  notes  had 
l)€en  secured  by  the  mortgage  on  the  land,  that  it  had  been 
foreclosed  and  the  land  appraised,  advertised,  and  sold  ac- 
cording to  law  under  order  of  sale  i&«*ued  in  the  foreclosure 
suit,  and  stated  that  there  was  a  prior  mortgage  on  the 
land,  in  payment  of  which  the  proceeds  were  applied,  there 
not  being  suflBcient  realized  to  pay  the  amount  of  the  debt 
secured  by  the  prior  mortgage;  that  the  land  was  worth 
not  to  exceed  $1,200,  and  brought  at  foreclosure  sale  |800, 
being  sold  subject  to  taxes  amounting  to  $72.40;  that  the 
amount  of  the  debt  secured  by  prior  mortgage  at  the  time 
of  the  sale  was  more  than  $1,300.    It  was  admitted  that  the 


216  NEBRASKA  REPORTS.  [:VQt..44 

— — — ^ —  ■  ,  ■  »  1 1     I  ■        I    - 

Meehan  v.  First  Nat.  Bank  of  Fairfield. 

bank  had  instituted  no  further  prooeediogs  than,  the  fore* 
tilofiure  against  Ralph  J.  Little  to  collect  the  amount  due 
on  the  notes,  and  further  stated  that  Little  was  a  non-resi* 
dent  of  the  state  of  Nebraska,  and  his  residence  unknown 
t0  the  bank ;  that  the  only  service  had  upon  him  in  the 
foreclosure  proceedings  was  constructive  or  service  by  pub- 
lication, and  that  he  had  not  made  a  personal  appearance 
therein.  There  was  also  a  general  denial  of  all  statements 
of  the  answer  not  admitted  in  the  reply.  To  try  the  is^ 
sues  presented  a  jury  was  impaneled,  and  the  bank  intro^ 
duced  evidence  to  prove  its  ownership  of  the  notes  in  suit 
by  indorsement  and  transfer  to  it,  coufining  its  evidence 
solely  to  this  purpose  and  rested.  The  record  then  states : 
.  /'  The  defendants  now  offer  to  prove  that  the  mortgaged 
premises  mortgaged  to  secure  these  notes  were  worth  the  sum 
o.f  $3,000  and  were  at  the  time  of  the  sale  of  the  premises 
worth  $3,000,  and  also  offer  to  prove  that  the  notes  and 
tnortgage  which  secured  the  payment  thereof  were  put  in 
({he  foreclosure  suit  of  the  first  mortgage  and  that  the  total 
amount  of  the  notes  there  foreclosed  was  less  than  the 
value  of  the  land. 

.  :  ^'Objected  to,  as  incompetent,  immaterial,  and  irrelevant; 
Sustained.     Defendant  excepts. 

'^ Defendants  further  offer  to  prove  that  foreclosure  pro- 
ceedings were  instituted  as  set  forth  in  the  defendants'  an-^ 
9wer  by  the  plaintiff,  and  decree  entered  and  the  property 
sold  and  no  credits  placed  upon  these  notes. 

^^ Objected  to^as  incompetent,  immaterial,  and  irrelevant. 
Sustained.     Exception. 

'^Defendant  further  offers  to  prove  that  no  especial  au* 
thorization  appears  of  record  for  the  institution  of  this  ac- 
tion and  subsequent  to  the  decree  of  foreclosure  mentioned 
in' defendants'  answer. 

.  I '^ Objected  to,  as  incompetent,  immaterial,  and  irrelevant. 
Sustained.     Exception  taken. 
.  .f' Defendant  re^t^." 
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'  We  presume  from  the  recon)  that  the  jury  received  no 
iii8truotion&  None  api>ear  therein,  and  there  is  a  states 
ment  that  ''after  hearing  the  evidenoe  adduced"  and  ar- 
gaoients  of  connsel/they  returned  a  verdict  in  favor  of 
the  bank  in  the  sum  of  $704.26.  Motion  for  new  trial 
ivas  filed  for  plaintiff  in  error,  which  was  overruled  and 
judgment  rendered  on  the  verdict. 

One  of  the  contentious  made  in  behalf  of  plaintiff  in 
error  is  that  the  court  erred  in  excluding  the  evidence  of- 
fered to  prove  that  no  authorization  appears  of  record  for 
the  institution  of  this  action,  obtained  from  the  court,  in 
which  the  decree  foreclosing  the  mortgage  was  entered. 
This  was  alleged  in  the  answer  as  a  defense  and  the  offer 
to  prove  as  herein  quoted  was  made,  and,  upon  objection,  re- 
fused. The  question  raised  hj  this  assignment  of  error 
may  be  stated  as  follows :  Was  it  necessary  for  the  defendant 
jn  error  to  obtain  leave  of  the  court  in  which  the  foreclos- 
ure proceedings  were  prosecuted,  before  commencing  this 
suit  for  any  amount  remaining  due  on  the  notes  or  the 
whole  sum^  if  nothing  was  derived  from  the  foreclosure 
decree  to  apply  in  their  payment,,  it  being  a  jcourt  of  this 
state  and  in  this  particular  instance  the  sfime  court?  The 
answer  to  this  depends  u{^n  the  meaning,  scope,  and  effect 
to  be  given  to  the  provisions  of  certain  sections  of  our 
Code  of  Civil  Procedure  under  the  title '' Foreclosure  of 
Mortgages  by  Action.'^  In  sections  850  and  ,851  it  is  pro- 
vided that  in  every  petition  filed  to  foreclose  a  mortgage  it 
must  be  stated  whether  any  proceedings  at  law  have  been 
had  for  the  recovery  of  the  debt  secured  by  the.  mortgage 
or  any  part  of  it,  and  if  it  appear  that  a  judgment  at  law 
has  been  obtained  for  such  debt  or  any  part  of  it,  no 
proceedings  shall  bie  had  in  the  foreclosure  case  qnless  it 
•  further  ap{)ear  that  an  execution  has  been  issued  and  re- 
turned, by  the  proper  officer  that  the  execution  is  unsatis- 
fied in  whole  or  in. part)  and  that  the  defendant  has  no 
property  whereof  to  satisfy    such .  execution, .  except   the 
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mortgaged  premises.  From  this  it  is  clear  that  if  the 
creditor  first  proceeds  at  law  for  the  collection  of  a  debt 
which  is  secured  by  mortgage,  he  must  exhaust  the  remedy* 
at  law  before  he  will  be  allowed  to  prosecute  foreclosure- 
proceedings.     Sections  847  and  849  are  as  follows: 

''Sec.  847.  When  a  petition  shall  be  filed  for  thesatia* 
faction  of  a  mortgage,  the  court  shall  not  only  have  the 
power  to  decree  and  compel  the  delivery  of  the  possession 
of  the  premises  to  the  purchaser  thereof,  but  on  the  coming 
in  of  the  report  of  sale,  the  court  shall  have  power  to  de^ 
cree  and  direct  the  payment  by  the  mortgagor  of  any  bal- 
ance of  the  mortgage  debt  that  may  remain  unsatisfied 
after  a  sale  of  the  mortgaged  premises,  in  the  cases  in  which 
such  balance  is  recoverable  at  law ;  and  for  that  purpose 
may  issue  the  necessary  execution  as  in  other  cases,  against 
other  property  of  the  mortgagor.'* 

''Sec.  849.  If  the  mortgage  debt  be  secured  by  the  obli- 
gation or  other  evidence  of  debt  of  any  other  person  besides 
the  mortgagor,  the  complainant  may  make  such  person  a 
party  to  the  petition,  and  the  court  may  decree  payment  of 
the  balance  of  such  debt  remaining  unsatisfied  aiter  a  sale 
of  the  mortgaged  premises,  as  well  against  such  other  per- 
son as  the  mortgagor,  and  may  enforce  such  decree  as  in 
other  cases." 

By  these  two  sections  it  is  made  possible  for  the  creditor 
foreclosing  a  mortgage  to  combine  with  the  remedy  by  fore- 
closure the  remedy  at  law,  by  what  is  termed  "a  deficiency 
judgment '*  for  the  amount  of  the  debt  which  remains  after 
sale  of  the  mortgaged  premises  and  the  application  of  the 
proceeds  to  the  extinguishment  of  the  debt  secured  by  the 
mortgage.     Section  848  is  as  follows : 

"  After  such  petition  shall  be  filed,  while  the  same  is 
pending,  unci  after  a  decree  rendered  thereon,  no  proceedings 
whatever  shall  be  had  at  law  for  the  recovery  of  the  debt 
secured  by  the  mortgage,  or  any  part  thereof,  unless  au- 
thorized by  the  court.'-' 
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Bj  reading  and  construing  these  sections  together,  as  they 
shoald  be,  we  reach  the  following  conclasions:  That  if  a 
creditor  whose  debt  is  secured  by  mortgage  commences  an 
action  at  law  for  the  recovery  of  the  debt  and  obtains 
judgment^  before  he  can  afterwards  foreclose  his  mortgage 
by  suit^  he  must  show  that  he  has  exhausted  the  remedy  at 
law ;  and  if  he  first  begins  an  action  of  foreclosure  to  en- 
force payment  of  the  debt,  inasmuch  as  he  may,  in  the  suit 
by  foreclosure,  recover  a  deficiency  judgment  against  all 
proper  parties  who  are  liable  for  the  payment  of  the  in- 
debtedness for  any  amount  of  the  debt  which  the  proceeds 
of  the  sale  of  the  mortgaged  property  under  the  decree  are 
insufficient  to  meet,  then  he  must,  if  for  any  reason  they 
have  not  been  made  parties  to  the  foreclosure  suit,  or  for 
any  valid  reason  he  desires  to  commence  an  action  at  law 
against  any  one  of  them,  obtain  permission  so  to  do  of  the 
court  before  which  foreclosure  proceedings  are  pending  or 
were  instituted.  It  seems  to  have  been  contemplated  by 
the  law-maker  in  the  enactment  of  these  provisions  em- 
bodied in  the  sections  alluded  to  that  whichever  course  of 
procedure  the  creditor  might  elect  to  pursue  for  the  recovery 
of  his  debt  he  should  pursue  it  to  the  end,  and  that  while 
either  a  suit  at  law  or  action  of  foreclosure  was  in  progress, 
the  other  should  not  and  could  not  be,  and  whichever  was 
first  commenced,  full  relief  should  be  afforded  and  obtained 
by  it  if  possible  before  resorting  to  the  other.  The  purpose 
of  these  provisions  is  evidently  to  avoid  the  two  actions 
being  in  progress  at  the  same  time,  and  also  the  double 
costs  and  expenses^  and  to  confine  the  creditor  as  closely  as 
may  be  consistent  with  justice  to  him  and  his  demands  to 
the  one  action,  and  more  es[)ecially  does  this  seem  true  of 
the  foreclosure  action  in  which  he  is  allowed  to  first  subject 
the  mortgaged  property  to  the  payment  of  the  debt  and 
the  further  remedy  of  a  deficiency  judgment  for  any  bal- 
ance of  the  debt  remaining  unextinguished.  The  courts  of 
Kew  York  have  so  construed  and  applied  similar  sections 
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or  statutory  provisions  in  that  state,  and  have  held,  in  re- 
gard to  the  necessity  of  being  authorized  to  sue  at  law  after 
decree  in  suit  by  foreclosure, — the  section  of  the  statute 
under  consideration  being  as  follows:  ^' After  such  bill  shall 
be  filed,  while  the  same  is  pending,  and  after  a  decree  ren- 
dered thereon,  no  proceedings  whatever  shall  be  had  at  law 
for  the  recovery  of  the  debt  secured  by  the  mortgage,  or 
any  part  thereof,  unless  authorized  by  the  court  of  chan- 
c^ry," — that  "The  owner  of  a  debt  secured  by  mortgage 
who  holds  an  obligation  or  covenant  for  its  payment  or 
collection,  given  by  a  person  other  than  the  mortgagor, 
cannot  enforce  the  obligation  by  action  during  the  pende^icy 
of,  or  after  judgment  in,  an  action  to  foreclose  the  mortgage, 
unless  authorized  by  the  court.  Also  held  that  the  lack  of 
authority  to  sue  was  not  a  defense  necessary  to  be  pleaded 
and  proved  affirmatively  by  defendants,  but  as  there  was 
no  right  of  action  without  the  authority,  it  was  for  the 
plaintiff  to  allege,  or  at  least  to  prove  it,  in  order  to  main- 
tain his  action,"  (See  Soofield  v.  Doacker,  72  N,  Y.,  491 ; 
Equitable  Life  Ins.  Society  v.  Stevens,  63  N,  Y.,  341.) 

One  of  the  sections  of  the  Code  under  consideration  pro- 
vides specifically  for  a  deficiency  judgment  against  a  mort- 
gagor in  an  action  of  foreclosure,  but  in  this  case  we  must 
determine  who  are  within  the  authorization  contained  in 
lection  849,  where  it  states  that  if  the  mortgage  debt  be 
secured  by  the  obligation  er  other  evidence  of  debt  of  any 
other  person  besides  the  mortgagor,  such  person  may  be 
made  a  party  to  the  petition  and  a  deficiency  judgment  ob- 
tained against  such  person  as  well  as  the  mortgagor.  Does 
it  include  a  person  whp,  as  in  this'case,  indorses  and  trans- 
fers the  note  secured  by  the  mortgage,  and  by  the  indorse- 
ment becomes  liable  to  the  holder  for  its  payment?  A 
grantee  of  the  mortgaged  premises  who  assumed  or  agreed 
to  pay  the  debt  secured  by  the  mortgage,  as  the  whole  or 
part  of  the  consideration  for  such  purchase,  may  be  made 
a  party  to  an  action  to  foreclose  the  mortgage,  and  judgment 
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ibr  any  deficiencj  may  be  rendered  against  him  in  the  ac- 
tion. {Cooper  V.  Fdss,  15  Neb.,  515;  Rockwell  v.  Blair  Sav^ 
tags  Bank,  31  Neb.,  128;  Reynolds  v.  Dietz,  39  Neb.,  186!) 
In  New  Jersey  the  statute  provides  as  follows:  "  It  shall 
be  lawful  for  the  chancellor,  in  any  suit  for  the  foreclosure 
or  sale  of  mortgaged  premises,  to  decree  tlie  payment  of 
any  excess  of  the  mortgage  debt  above  the  net  proceeds  of 
the  sale,  by  any  of  the  parties  to  such  snit  who  may  be 
liable,  either  at  law  or  in  equity,  for  the  payment  of  the 
same;"  and,  in  construing  the  provision  in  so  far  as  it  re- 
lates to  parties,  in  the  case  of  Jai-man  v.  Wiawaily  24  N.  J. 
£q.,  267,  it  was  held :  ^'A  mortgagee  who  assigns  the  mort- 
gage and  guaranties  the  debt  is  a  proper  party  in  a  suit  to 
foreclose  the  mortgage,  and  a  personal  decree  may  be  made 
against  him  for  any  deficiency;"  and  it  was  said  by  the 
court  in  the  opinion:  ''The defendant  insists  that  the  word 
'parties'  in  that  act  must  be  construed  to  mean  necessary 
parties,  and  he  further  insists  that  a  mere  guarantor  is  not 
a  necessary,  nor  even  a  proper,  party  to  a  suit  for  foreclosure. 
I  do  not  think  so.  A  guarantor  in  such  a  case  is  not  a 
necessary  party,  but  he  is  a  proper  party.  He  is  interested  in 
the  account  to  be  taken  in  the  suit  of  the  amount  due  on  the 
security,  the  payment  of  which  he  has  guarantied.  He  is 
interested  in  the  judicial  sale  in  which  the  proceedings  may 
result;  that  it  shall  be  lawfully  conducted,  and  that  the 
property  shall  not  be  unnecessarily  sacrificed."  (See  Cur- 
tis  r.  I^fer,  9  Paige  Ch.  [N,  Y.],  432;  Jones  v.  Stienbergh, 
1  Barb.  Ch.  [N.  Y.],  250;  Lace  v.  Hinds,  Clarke,. Ch. 
[N.  Y.],  317;  Sauer  v.  SUinhauer,  14  Wis.,  76;  Equi- 
table  Life  Ins.  Society  v.  Stevens,  supra;  Scofield  v.  Doscher, 
supra;  Burdick  v.  Burdtok,  20  Wis.,  367.)  See,  also, 
Bristol  r.  Morgan,  3  Edw.  Ch.  [N.  Y.],  142,  where  it  was 
stated  that,  r^rdless  of  statutory  provisions,  a  mortgagee 
who  assigns  the  mortgage  and  guaranties  its  payment  is  a 
proper  party  to  an  action  to  foreclose  it.  With  reference 
to  an  indoraer  of  a  nott  secured  by  mortgage  being  made  a 
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party  to  the  foreclosure  suit  see  Eastman  v.  Tarman,  24 
Cal.,  380.  We  conclude  that,  under  the  provisions  of  our 
Code  with  reference 40  foreclosure  actions^  the  indorser  of 
a  note  or  notes  secured  by  mortgage,  having  become  liable, 
by  the  indorsement  and  transfer,  for  the  payment  to  the 
holder  of  the  whole  amount  of  the  debt  evidenced  by  the 
note,  or  any  sum  remaining  due  thereon  afler  the  sale  of 
the  mortgaged  premises  and  application  of  the  proceeds  to 
its  payment,  if  not  a  necessary  party  to  an  action  to  fore- 
close the  mortgage,  is  a  proper  party  and  may  be  made  a 
party,  and  ju<lgment  rendered  against  such  indorser  therein 
for  any  such  deficiency;  and  this  l)eing  true,  it  follows  that 
in  order  to  bring  suit  at  law  against  the  indorser  of  a  note 
secured  by  mortgage  during  pendency  of  a  suit  to  foreclose, 
or  after  decree  therein,  the  creditor  must  comply  with  the 
requirements  of  section  848  and  obtain  leave  of  the  court 
having  jurisdiction  of  the  foreclosure  suit  to  commence  the 
action  at  law.  This  was  not  done,  so  far  as  the  record  dis- 
closes, in  the  case  at  bar,  and  as  the  issues  were  joined  the 
plaintiff  in  error  had  assumed  the  burden  of  proving  that 
it  had  not  been  done  and  should  have  been  allowed  to  do  so. 
But  aside  from  this  the  defendant  in  error,  in  the  reply, 
admitted  the  beginning  of  the  foreclosure  proceedings  and 
decree  obtained  therein;  and  no  authorization,  by  the  court, 
of  the  institution  of  the  suit  of  law  is  either  pleaded  or 
appears  from  the  testimony,  and  hence  the  pleadings  and 
proof  are  insufficient  to  sustain  the  verdict  rendered  and 
the  judgment  must  be  reversed  and  the  cause  remanded. 

Reversed  Aia>  aemakded. 
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Qeoboe  Bubke  Err  au  y.  Charles  H.  Frte  et  al. 

Filed  March  5, 1895.    No.  6027. 

Ip  Agency :  Pboof.  The  fact  of  his  agency  cannot  be  eetabliahed 
bj  the  mere  dedarationa  of  one  aasaming  to  act  in  that  ca- 
pacity. Without  other  proofs  of  authority,  compliance  with 
directions  given  by  such  assumed  agent  will  not  bind  the  party 
jbr  whom  he  claims  to  act. 

%  Eaotors  and  Brokers :  Implied  Dutt  to  Sbll  at  Dssti- 
NATION.  Where  a  consignment  was  made  to  a  commission  mer- 
chant for  sale  without  instructiou,  in  the  absence  of  an  estab- 
lished usage  to  the  contrary,  of  which  the  consignor  has  or  must 
be  presumed  to  have  knowledge,  the  consignee's  authority  to 
sell  cannot  be  delegated,  and  its  exercise  is  limited  to  the  place 
to  which  the  consignment  was  originally  made. 

Error  from  the  district  coart  of  Doaglas  coantj.  Tried 
below  before  Eeysor^  J. 

HM  &  ifeOuUochf  for  plaintiffs  in  error. 

Charles  OffvJti  and  Charles  S.  Lobingier^  oonira,  cited, 
contending  that  agency  could  not  be  proved  merely  by 
declarations  of  the  alleged  agent:  1  Greenleaf,  Evidence 
[14th  ed.],  sec.  114,  and  cases  there  cited;  Cleveland  Stove 
Co.  V.  Hovey^  26  Neb.,  624;  contending  that  plaintiffs  in 
error  owed  the  implied  duty  to  sell  at  South  Omaha :  The 
authorities  cited  in  the  opinion,  and  Phy  v.  Clark,  36  111., 
377-382. 

Ryan,  a 

In  September,  1888,  the  firm  of  Frye  &  Bruhn  shipped 
from  Idaho  to  the  firm  of  Greorge  Burke  &  Frazier,  a  live 
stock  commission  firm  in  South  Omaha,  sixty-two  head  of 
cattle.  The  firm  first  named  had,  previous  to  said  ship- 
ment, written  to  that  last  qamed  that  the  number  of  cattle 
proposed  to  be  shipped  was  seventy-three.  After  ship- 
ment, however,  there  was  written  the  following  letter: 


44  ttSf 

44  fl8B 

44  223' 

45  780 

IT"®! 

47  629 

^  481 1 

"44  2281 

bii  2751 

44  2231 

68  413 
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"PocATELTX),  September  9,  1888. 

"J!/ewr«.  Burke  &  Frazier,  SoiUh  Omaha — Dear  Sibs: 
Instead  of  shipping  four  car  loads  of  cattle  which  we 
started  with  from  Shoshone,  we  culled  them  some  and  sent 
three  car  loads,  or  sixty-three  head,  all  pretty  good  cattle, 
which  we  hope  jou  will  sell  to  the  best  of  your  ability. 
We  met  Mr.  Gallup  here,  and  he  wrote  to  you  also.  Yoa 
can  deposit  the  proceeds  to  our  credit  at  First  National 
Bank^  Butte  City,  Montana.  We  sent  a  young  man,  and 
paid  him,  with  the  cattle,  and  hope  he  will  come  through 
all  right.  The  cattle  ought  to  be  at  North  Platte  Wednes- 
day evening.  If  you  have  some  man  there  we  wish  you 
would  instruct  him  to  look  out  for  the  cattle  and  see  they 
leave  North  Platte  all  right.  Wire  us  weight  and  priod 
for  cattle  here  at  Pocatello. 

"Yours  respectfully,  Frye  &  Bruun, 

"Butte  City,  Mod. 

"  P.  S. — The  contract  calls  for  four  cars  cattle.  The  agent 
here  says  we  will  have  to  straighten  the  matter  in  Omaha, 
as  we  only  sent  three  from  Pocatello.  Perhaps  you  can 
fix  it  all  right  with  the  freight  agent  for  us. 

"Frye  &  Bbuhn." 

Upon  receipt  of  the  cattle  the  firm  of  George  Burke  <fc 
Frazier  offered  them  for  sale,  one  day  receiving  an  offer  of 
^3^66  per  hundredweight,  the  next  an  offer  of  $3.85  per 
hundred.  Neither  of  these  offers  were  accepted,  but  in- 
stead the  cattle  were  forwarded  to  Chicago  and  there  sold 
by  a  commission  firm  at  such  figures  as,  compared  with  the 
highest  offer  made  in  South  Omaha,  netted  a  loss  of  at  least 
the  amount  of  the  judgment  rendered  upon  a  suit  therefor 
brought  in  the  district  court  of  Douglas  county  by  Frye  & 
Bruhn  against  George  Burke  &  Frazier.  During  the  trial 
there  was  an  attempt  to  prove  that  the  failure  to  oell  in  the 
South  Omaha  market  was  attributable  to  directions  givea 
by  the  "young  man  sent  with  the  cattle,"  as  he  was  de- 
scribed in  the  above  letter.    This  question  was  prest^nted 
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by  asking  J.  A.  Frazier,  a  member  of  the  firm  of  George 
Barke  &  Frazier,  what  conversation  was  had  between  wife* 
uess  and  the  aforesaid  yonng  man  at  the  time  the  cattle 
«ame  in,  supplemented  by  the  following  offer  of  proof  to 
be  elicited  by  it  if  there  should  be  permitted  an  answer,  to- 
wit:  *^  We  offer  to  prove  by  this  witness  that  the  three  car 
loads  of  cattle  in  controversy  were  in  charge  of  a  man  by 
the  name  of  Frye,  with  whom  the  witness  Frazier  had  a 
<»uversatiou  with  r^ard  to  the  advisability  of  selling  the 
<3ittle  in  South  Omaha,  or  sending  them  on  to  Chicago; 
that  in  this  conversation  said  Frye  told  the  witness  that  the 
cattle  should  not  be  sold  in  South  Omaha  unless  he  could 
receive  $4.10  per  hundred  and  that  they  should  hold  them 
one  day  after  the  offer  of  |3.85  which  has  been  testified  to, 
and  unless  $4.10  could  be  obtained  they  should  be  shipped 
on  to  Chicago;  that  not  being  able  to  obtain  the  amount 
specified  the  cattle  were  shipped  to  Chicago  and  sold  there.'' 
In  Dunphy  v.  Bartenbaohj  40  Neb.,  143,  it  was  said: 
^' While  an  offer  to  prove  is  necessary  to  illustrate  the  pur* 
pose  for  which  the  question  has  been  asked,  we  do  not  un- 
derstand that  by  a  mere  offer  to  prove  certain  facts  the  mate- 
riality, relevancy,  or  competency  of  testimony  which  by  no 
possible  means  could  be  responsive  to  the  question  pro- 
pounded is  presented  for  determination."  The  question 
propounded  to  Mr.  Frazier  required  that  he  should  state 
what  conversation  took  place  between  himself  apd  Mr. 
Frye.  The  offer  of  proof  was,  first,  to  establish  the  fact 
that  Mr.  Frye  was  the  agent  of  Frye  &  Bruhn,  and,  second, 
to  show  what  instructions  as  such  agent  he  gave  to  Mr. 
Frazier.  In  8toU  v.  Sheldon,  13  Neb.,  207,  this  court  made 
use  of  the  following  language:  ''In  the  case  of  OraiU  v. 
StnUzdy  53  la.,  712,*  it  was  held  by  the  supreme  court  of 
Iowa  that  an  agent's  authority  cannot  be  shown  by  his 
own  testimony.  That  is,  where  an  agent  is  acting  under  a 
special  authority,  the  principal  will  only  be  bound  to  the 
extent  of  the  authority.  An  attorney  in  releasing  a  surety 
19 
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is  acting  under  a  special  power  which  must  be  proved.  A& 
there  is  an  entire  failure  of  proof  upon  that  point,  the  court 
did  not  err  in  directing  a  verdict  for  the  defendant  in  er* 
ror."  As  was  ]K>inted  out  in  Nostrum  v.  HaUiday,  39  Neb., 
on  page  831,  the  denial  of  the  right  to  prove  an  agent'fr 
authority  by  his  own  testimony  attributed  to  the  supreme 
court  of  Iowa,  was  but  a  lapsus  lingucBy  and  that  the  in- 
tention was  evidently  to  state  the  familiar  proposition  that 
an  agent's  authority  cannot  be  proved  by  his  own  mere- 
declaration.  This  proposition  without  question  embodies 
sound  law. 

The  first  matter  to  be  established  by  the  testimony  of 
Mr.  Frazier  was  that  in  a  conversation  had  with  Mr.  Frye 
the  witness  was  told  by  Mr.  Frye  that  he  was  in  charge  of 
the  cattle;  in  other  words,  as  related  to  the  subject-matter 
of  this  action,  that  he  was  the  agent  of  Messrs.  Frye  & 
Bruhn  with  respect  to  said  cattle.  This,  under  the  rule 
above  recognized,  was  clearly  incompetent.  From  this  it 
inevitably  resulted  that  the  second  matter  proposed  to  be 
proved — that  is,  that  this  Mr.  Frye  gave  certain  directions, 
as  agent,  regarding  the  disposition  to  be  made  of  this 
stock  under  certain  contingencies — was  not  competent  unless 
founded  upon  authority  independent  of  that  above  contem- 
plated. No  such  showing  was  attempted.  So  far  as  the 
proofs  go  there  was  nothing  to  indicate  to  what  extent,  if 
at  all,  tlijs  Mr.  Frye  represented,  or  was  authorized  to  act 
for  Messrs.  Frye  &  Bruhn  with  respect  to  the  cattle  with 
which  he  had  been  sent  from  Pocatello  except  as  this  may 
be  assumed  from  the  letter  to  George  Burke  &  Frazier.  A 
careful  consideration  of  the  language  employed  and  of  the 
circumstances  under  which  this  letter  was  written  satisfies 
us  that  the  district  court  was  correct  in 'its  asssumption  that 
the  firm  of  George  Burke  &  Frazier  had  no  right  to  act 
upon  or  be  governed  by  any  directions  given  by  the  young 
man  who  had  simply  been  sent  with  the  stock  which  said 
firm  was  expected  to  sell.     In  various  ways  implied  au- 
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Ihoritj  of  George  Bnrke  &  Frazier  as  commission  mer* 
chants  to  forward  the-  cattle  received  by  them  at  South 
Omaha  to  another  market  was  presented.     The  letter  of 
the  consignor  in  no  way  indicates  that  the  consignee  int 
tarn  might  consign  to  Chicago.     While  the  commission* 
merchants  named  sometimes  sent  stock  to  Chicago  to  be- 
sold  the  evidence  discloses  the  fact  that  in  such  cases  the^ 
sales  were  conducted  by  commission  brokers  in  Chicago,, 
and  that  Greorge  Burke  &  Frazier  had  no  office  in  Chicago 
for  that  purpose.     There  is  no  proof  whatever  that  the 
original  consignors  knew  that  under  any  circumstances- 
George  Burke  &  Frazier  forwarded  consignments  from 
South  Omaha  to  Chicago.     There  could  therefore  be  en- 
tertained DO  presumption  that  such  procedure  would  be  ap- 
proved.    The  right  of  commission  merchants  to  take  this 
course,  if  it  at  all  exists,  must  be  implied  from  the  mere- 
fact  of  being  employed  in  that  capacity.     In  Phillips  v. 
ScoU,  43  Mo.,  86,  there  was  used  the  following  apposite 
language:  "It  would  seem  to  be  altogether  reasonable,  as 
well  as  consistent  with  the  general  principles  of  law  regu- 
lating  agency,  to  presume  that,  where  a  consignment  is- 
made  to  a  factor  for  sale  unaccompanied  with  instruction^^ 
from  the  principal  and  in  the  absence  of  an  established 
usage  of  trade  to  the  contrary,  it  is  intended  to  be  sold  at 
the  place  of  residence  of  the  factor.     The  intent  of  the- 
principal,  which  in  such  a  case  is  to  be  gathered  from  the- 
circumstances  alone,  fixes  the  character  of  the  contract  be- 
tween the  parties  as  to  the  place  of  sale,  and  the  factor  i» 
not  at  liberty  to  disregard   it''     The  same  doctrine  pre- 
vailed in  Catlin  v.  Belly  4  Camp.  [Eng.],  183;  Kauffman 
V.  Beadey,  54  Tex.,  563;  Orifjgt  v.  Cowguill,  2  Dis.  [O.],. 
56;  Smith,  Mercantile  Law,  148;  Dunlap's  Paley,  Agency, 
177,  and  Story,  Agency,  sees.  33  and  34.     In  this  case 
there  was  an  offer  to  prove  that  among  South  Omaha  live 
stock  commission  merchants  it  was  customary,  when  price;^ 
offered  were  unsatisfactory  at  that  place,  to  send  cattle  for- 
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ward  to  Chicago  for  sale  in  that  market.  There  was  no 
•claim  that  the  firm  of  Frye  &  Bruhn  had  knowledge  of 
this  usage,  neither  was  there  a  pretense  that  this  custom 
was  anything  but  loc^l  and  confined  to  South  Omaha.  It 
would  be  very  unfair  by  mere  implication  to  bind  shippers 
from  distant  points  like  Pooatello  by  a  local  usage  peculiar 
to  South  Omaha,  solely  because  of  an  election  to  consign 
to  cominis^on  merchants  at  that  market.  These  general 
observations  cov^er  all  the  questions  presented  in  this  court 
for  consideration.     The  judgment  of  the  district  court  is 

Affirmed. 


Henry  J.  Wini>8or  v.  Jambs  Thompsok. 

Filed  Ma  boh  5, 1895.    No.  6119. 

lEiOYiew.  Where  the  right  of  plaintiff  to  recover  was  not  affirma- 
tively eatabliahed  by  the  proofs  in  the  district  ooart,  its  jadg* 
ment  in  favor  of  the  defendant  will  not  be  disturbed  in  this 
oonrt 

Error  from  the  district  court  of  Douglas  county.  Tried 
below  before  Keysor,  J. 

Switzler  &  Mcintosh^  for  plaintiff  in  error. 

Tiffany  &  Vinsonlialet'  and  J,  W,  Hovder,  oorUra. 

* 

Ryan,  C. 

This  action  was  brought  by  the  plaintiff  in  error  for  the 
recovery  of  damages  caused  by  the  failure  of  the  firm  of 
Miles  &  Thompson  to  return,  upon  his  demand,  certain 
abstracts  of  title  furnished  to  and  used  by  said  firm  in  as- 
certaining the  nature  of  plaintiff's  title  to  certain  real  prop- 
erty, upon  the  faith  of  which  afterwards  a  desired  loan 
secured  by  mortgage  on  said  real  property  had  been  oon- 


Vol.  44]         JANUARY  TERM,  1895.  2-29 


Windsor  t.  Thompson. 


sommated.  After  there  had  been  an  appeal  to  the  district 
court  of  Douglas  county  John  L.  Milestone  of  the  defend* 
antSy  died,  and  thenceforward  the  suit  was  prosecuted 
against  James  Thompson  as  a  surviving  partner.  Ther& 
was  a  trial  to  the  court,  without  the  intervention  of  a  jury, 
resulting  in  a  judgment  in  favor  of  Mr.  Thompson. 

It  was  not  allied  in  the  petiticyi  that  any  obligation  of 
returning  the  abstracts  of  title  after  consoraroation  of  the 
loan  devolved   upon  the  defendants,  either  by  express  con* 
tract  or  otherwise.   •  It  was  averred  in  the  answer  that  the 
abstracts  in  question  had  been  furnished  for  the  purpose 
above  indicated,  and  that,  in  consideration  of  the  furnish* 
ing  of  said  abstracts  and  the  giving  of  a  mortgage  on  the 
property  in  reference  to  which  the  abstracts  had  been  made, 
the  defendants  Miles  &  Thompson  had  loaned  to  plaintifiT 
the  sura  of  $5,000,  wivich  loan  by  its  terms  did  not  become 
payable  until  June  12, 1891 ;  that  on  March  2,  1891,  the 
said  defendants  sold  to  the  German  Savings  Bank  of  Dav- 
enport, Iowa,  the  note  evidencing  the  obligation  to  pay  said 
sum,  and  that  the  mortgage  and  abstracts  aforesaid  were  as 
part  of  the  security  for  said  loan    transferred,  with  said, 
note,  and  at  the  time  of  filing:  the  answer  were  held  bv 
said  bank.     The  demand  for  the  abstracts  was  alleged  in 
the  petition  to  have  been  made  of  the  ^ame  date  as  was  that, 
of  the  above  averred  transfer  to  the  German  Savings  Bank^ 
The  evidence  showed  that  Mr.  Thompson  took  no  part  in* 
making  the  loan  to  plaintifiP,  the  entire  business  in  that  re- 
spect having  been  conducted  by  Mr.  Miles,  since  deceased. 
In  respect  to  plaintiff^s  part  in  this  transaction,  his  testi- 
mony was  that  he  did  not  remember  whether  he  made  a 
written  application  for  a  loan  or  not ;  that  he  did  not  know 
whether  or  not  it  was  part  of  the  agreement  that  he  was  to 
furnish  an  abstract,  for  witness  at  that  time  was  in  Chey- 
enne and  Mr.*Lander,  as  his  agent,  was  attending  to  his 
business;  that  Mr.  Lander  sent  for  the  abstracts  and  plaint* 
iff  sent  them  to  him,  and  that  Ltiader  delivered  these  ab- 
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stractfl  to  Miles  &  Thompson.  Owing  to  the  death  of 
Mr.  Miles  we  have  not  the  advantage  of  his  testimony  on 
the  one  hand,  and,  on  the  other  hand,  Mr.  Lander  was  not 
sworn,  so  tluit  there  is  no  evidence  whatever  as  to  the  agree- 
ment under  which  the  abstracts  were  intrusted  to  the  firm 
of  Miles  &  Thompson.  If  the  proof  of  general  custom  in 
Omaha  as  to  the  retentioji  of  abstracts  by  the  party  maknig 
the  loan  is  taken  into  consideration,  there  was  a  decided 
preponderance  in  favor  of  the  defendant.  This  testimony, 
however,  might  properly  be  rejected,  since  the  trial  was  to 
the  court,  and  in  that  event  the  sole  question  would  be 
whether  or  not  its  finding  was  contrary  to  the  weight  of 
the  i%maining  evidence.  We  cannot  say  that  it  was,  and  as 
plaintiff's  right  of  recovery  depends  upon  an  affirmative 
showing  of  his  right  to  a  return  of  the  abstracts  on  demand, 
the  judgment  of  the  district  court  is 

Affirmed. 


44    280 

—  "*'  Oharles  Corbett  v.  National  Bank  of  Commerce. 

Filed  Makch  5,  1895.    No.  6163. 

1.  Continuance:  Ghounds:  Trial.  Whereacaasewasregalarlj 
reached  lor  trial  on  a  call  of  the  trial  docket  and  one  of  the  at- 
torneys for  the  defendant  orally  announced  that  the  attorney  for 
the  deiendant  was  nnavoidably  absent  from  the  state,  bat  woald 
soon  return  and  attend  to  the  trial  of  the  case  called,  if  it  should 
be  postponed  for  a  short  time,  held,  no  abuse  of  discretion  for 
thepresiding  judge  to  insist  that  the  case  must  be  dismissed, 
tried,  or  continued  generally. 

8,  :  :  .     An  attorney  whose  case  is  called  for  trial, 

if  unprepared,  should  at  once  make  such  showing  to  entitle  him 
to  a  poetponement  as  lies  within  his  power,  and  if  he  fails  so  to 
do,  he  will  not  be  permitted  in  support  of  a  motion  for  a  new 
trial  to  urge  such  matters  within  his  knowledge  as,  properly' 
presented,  should  have  operated  to  excuse  his  entering  upon  n 
trial  in  the  first  instance. 
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Error  from  the  district  court  of  Douglas  county.  Tried 
below  before  Doane,  J. 

B.  O.  Burbankf  for  plaintiff  in  error,  cited,  contending 
that  the  judgment  should  have  been  set  aside:  Sec.  602  of 
the  Code;  JUoCann  v.  McLennan,  3  Neb.,  26;  Tovm  of 
JSUnrm  Lake  v.  Iowa  Falls  &  S.  C.  R.  Co.,  62  la.,  218; 
CdUanan  v.  jEtna  Not  Bank,  60  N.  W.  Rep.  [la.],  69; 
EOuv.  Bvller,  78  la  ,  632,  and  citations;  Frazier  v.  WiU- 
iams,  18  Ind.,  417;  Elston  v.  SchUling,  7  Rob.  [N.  Y.], 
74;  BwU  v.Emerioli,  86  Cal.,  116;  Code,  sea  99. 

E.  J,  Cornish,  eonireu 

Ryan,  C. 

The  defendant  in  error  sued  the  plaintiff  in  error  on  two 
promissory  notes  made  by  the  latter  to  the  former  for  the 
aggr^ute  sum  of  over  twenty  thousand  dollars.  The  de- 
fense was  that  these  notes  had  l)een  given  to  close  up  a 
series  of  loans  in  which  the  usurious  interest  exacted  and 
paid  more  thau  equaled  the  amount  of  the  aforesaid  notes. 
On  the  16th  day  of  March,  1892,  in  the  absence  of  the 
plaintiff  in  error,  a  judgment  was  rendered  against  him  for 
the  full  amount  claimed  in  the  petition.  This  proceeding 
in  error  presents  for  review  the  refusal  of  the  district  court 
to  set  a^ide  the  above  judgment  and  grant  a  new  trial  on  a 
motion  for  such  relief  filed  April  8,  ]81)fi.  On  the  trial 
bulletin  board  in  February,  1892,  of  the  district  court  of 
Douglas  county  the  entries  as  to  this  case  show:  ^'21-26, 
Nat.  Bk.  Commerce  v.  Chas.  Corbett,  P.  for  Cornish; 
Peby.  19,  rase  marked  P.;  23,  foot  of  call;  24,  foot  of 
call;  29,  P.  for  Cornish;  Mar.  1,  P.  for  Cornish;  Mar.  7, 
foot  of  call;  Mar.  14,  foot  of  .call;  Mar.  16,  the  case  was 
tried  and  marked  from  call."  It  is  not  clear  what  is  meant 
by  the  expreasion,  ''21-26,  Nat.  Bk.  of  Commerce  v.  Chas. 
Corbett,  P.  for  Cornish.''     It  was  shown  by  the  proofs  that 
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the  letter  ^'P.'^  was  used  to  indicate  that  the  case  was  passed 
(in  a  call  of  the  case  for  trial.  If  the  expression  above 
specially  referred  to  indicated  that  on  the  2l8t  and  26th  of 
February  this  case  was  passed  at  request  of  Mr.  Cornish, 
there  would  be  five  entries  of  that  kind;  at  any  rate  the 
case  was  in  February  passed  three  times  at  his  instance. 

There  was  filed  in  support  of  the  above  describe<l  motioD 
an  affidavit  of  Mr.  Breen,  an  attorney  for  the  defendant^ 
by  which  it  was  made  to  appear  that  the  several  postpone- 
ments at  the  instance  of  Mr.  Cornish  were,  by  affiant,  con* 
.sented  to  as  courtesies  extended  Mr.  Cornish  on  his  request,, 
and,  inferentially  at  least,  it  was  intimated  that  the  defend- 
ant should  not  therefore  by  Mr.  Cornish  have  been  com- 
pelled to  go  to  trial  when  the  affiant  was  necessarily  absent 
from  this  state.  In  justification  of  Mr.  Cornish  it  is  but 
fair  to  state  that  the  uncontradicted  evidence  disclosed  that 
>rhen  this  case  was  called  for  trial  on  February  15,  Mr. 
Cornish  stated  that  he  was  willing  that  a  trial  should  be 
postponed,  and  a  temporary  adjournment  had  to  enable 
Mr.  Breen  to  be  present.  The  district  judge  refused  to 
permit  this  course  to  be  taken  and  informed  counsel  that 
the  case  must  be  disposed  of,  either  by  a  trial,  dismissal,  or 
continuance,  whereupon  Mr.  Cornish  elected  to  have  atrial^ 
which  thereupon  took  place  with  the  result  above  described* 
Mr.  Cornish  made  affidavit,  without  contradiction,  that  on 
the  day  following  the  trial,  as  he  remembere<1  it,  he  saw 
Mr.  Breen  and  stated  to  him  that  he  would  make  no  objec- 
tion to  the  granting  of  a  new  trial  in  said  cade  provided  it 
could  be  set  down  for  immediate  hearing;  that  Mr.  Breen 
did  not  until  April  8,  being  twenty-four  days  after  the 
rendition  of  judgment,  make  said  motion,  and  that  this  wa» 
too  late  to  admit  of  another  trial  of  said  cause  at  the  said 
term  of  court.  The  answer. was  signed  "Chas.  Corbett,  by 
John  P.  Breen,  Byron  G.  Burbank,  his  att'ys."  Mr^ 
Burbank  above  named  was  present  at  the  final  call  of  this 
case  for  trial  on  February  15.     There  was  attempted  m> 
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ezplanatioD  of  the  fact  that  his  name  was  affiiced  to  the 
answer  as  counsel  for  the  defendant  In  his  own  affidavit 
18  found  the  nearest  approach  to  a  denial  of  his  being  one 
of  the  defendant's  attorneys  which  anywhere  appears  in 
the  record  or  bill  of  exceptions.  His  language  wad  that 
npan  Judge  Doane  inquiring  whether  or  not  this  cause  was 
ready  for  trial  affiant  *'  informed  his  honor.  Judge  Doane, 
that  affiant  was  not  the  attorney  in  the  case  and  that  the 
case  was  not  ready  for  trial  at  that  time,  for  the  reason  that 
Johp  P..  BreeUf  attorney  of  record  for  defendant,  was  then 
absent  at  Little  Bock  or  Hot  Springs,  Arkansas."  This 
affiant  farther  stated  that  be  said  to  Judge  Duane  that  im- 
mediately upon  the  hearing  in  which  Mr.  Breen  was  en- 
gaged being  closed,  Mr.  Breen  would  stand  ready  for  the 
trial  of  this  action.  It  is  noticeable  that  by  this  affidavit 
it  was.  not  attempted  to  be  asserted  that  the  affiant  was  not 
an  attorney  in  the  case.  Very  guardedly,  possibly  from 
innate  modesty,  the  affiant  only  disclaimed  being  the  attor- 
ney for  defendant.  He  did  not  show  that  the  defendant  was 
unrepresented,  indeed  quite  of  a  contrary  tendency  was  this 
affiant's  failure  to  account  for  the  appearance  of  his  name 
npoD  the  answer.  Under  these  circumstances  it  was  no 
abiiae  of  discretion  for  the  district  court  to  insist  that  upon 
the  case  being  reached  on  the  regular  call  of  the  trial  docket 
it  must  be  disposed  of  for  the  current  term.  If  there  ez- 
isted  any  sufficient  reason  why  the  course  indicated  should 
not  have  been  pursued  it  should  have  been  made  to  appear 
by  the  affidavit  of  Mr.  Burbank,  or  of  defendant,  or  it 
might  have  been  shown  by  any  other  proper  method,  if  such 
reason  existed.  After  a  trial  had,  it  was  too  late  to  urge 
these  matters  as  grounds  for  granting  a  new  trial.  {CUy  of 
Lmooln  v.  Staleyy  32  Neb.,  63.)  Aside  from  these  circum- 
stance it  19  worthy  of  remark  that  the  district  court  had 
opportunities  of  determining  whether  due  diligence  had 
been  employed,  which  are,  of  necessity,  denied  this  court. 
The  proper  dispatch  of  business  requires,  too,  that  the  pre- 
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siding  judge  should  exercise  a  certain  discretion  in  thedis^- 
position  to  be  made  of  cases  when  regularly  reached  for 
trial.  It  does  not  appear  from  the  proofs  submitted  that 
the  district  court  improperly  exercised  this  discretion,  its 
judgment  is  therefore 

Affibmeh. 


Nebraska  National.  Bank  et  al.  v.  George  Burkb 

&  Frazier. 

Filed  March  5,  1895.    No.  6445. 

1.  Evidenoe :  Conyebsations  by  Telephone.    The  admission  of 

a  party  songlit  to  be  charged,  that,  at  a  certain  time,  he  had  had 
a  conversation  in  given  terms  bj  telephone,  renders  immaterial 
the  objection  that  independently  of  such  admission  there  was 
no  direct  evidence  of  the  scope  of  such  conversation. 

2.  Instruotions.    It  is  not  required  that  each  instrnctitm  shall 

state  the  different  theories  upon  which  the  liability  of  the  de- 
fendaut  may  depend.  If  by  one  instruction  is  described  one 
ground  of  liability,  and  by  another  instruction  there  is  set  forth 
another  reason  for  defendant's  liability,  there  exists  uo  good  rea- 
son why  these  distinct  predicates  shonld  of  necessity  be  men- 
tioned  in  the  same  instruction. 

Error  from  the  district  court  of  Douglas  county.  Tried 
below  before  Ferguson,  J. 

ChoB,  OffvUj  for  plaintiffs  in  error. 

Hall  &  MoCuUochy  contra. 

Ryan,  C. 

Tliis  action  was  instituted  in  the  district  conrt  of  Dong- 
las  county  by  George  Burke  &  Frazier,  a  coimrtuershipy 
against  the  Nebra.ska  National  Bank  of  Beatrice  and  Liilie 
May  Sigman,  to  recover  the  sum  of  (1^000,  with  interest 
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thereon  from  Juoe  5,  1890.  It  is  not  disputed  that  in 
June,  1890,  Mr.  Signian,  the  husband  of  Lillie,  deposited 
to  his  credit  and  had  cashed  by  the  Nebraska  National 
Bank  of  Beatrice  two  drafts  which  he  drew  on  George 
Burke  <&  Frazier  through  said  bank^  one  for  $1,000  the 
other  for  $600.  These  drafts  were  forwarded  by  tlie  Ne- 
braska National  Bank  of  Beatrice  through  the  regular  com- 
mercial channels  for  presentation  to  George  Burke  &  Fra- 
zier jmd  cplhrtion  from  them.  These  drafts  were  aeeepted 
when  presented^  and  at  the  expiration  of  three  days'  grace 
they  were  paid. 

George  Burke  &  Frazier,  in  this  action,  sought  to  recover 
the  amount  of  the  money  thus  paid  to  the  bank,  on  the 
allegations  that  when  the  drafts  were  presented  to  them 
tbey  telephoned  to  Beatrice  to  the  said  Nebraska  National 
Bank  to  inquire  whether  the  cattle  would  be  shipped  to 
meet  the  drafts,  and  being  informed  by  the  said  bank  that 
the  cattle  would  be  shipped  to  meet  the  drafts,  the  said 
George  Burke  &  Frazier  accepted  the  same;  that  Lillie 
May  Sigman  had  entrusted  to  the  Nebraska  National  Bank 
certain  blank  drafts  to  which  her  signature  had  been  at- 
tached, to  be  filled  out  and  used  whenever  shipments  would 
be  made  by  her,  and  that  said  bank  drew  upon  plaintiffii 
by  nsing  two  of  the  above  described  blank  drafts.  Plaint- 
iffs alleged  further  that  afterwards  said  cattle  were  diverted 
to  Chicago  and  marketed  there,  and  were  not  shipped  to 
plaintifis  as  the  said  bank  agreed.  They  further  charged 
that  when  the  drafts  became  due,  at  the  end  of  the  days 
of  grace,  the  cattle  not  having  been  received,  they  again 
telephoned  to  said  bank  at  Beatrice,  and  were  informed  by 
it  that  they  might  draw  for  the  money  and  that  the  bank 
would  pay  the  same ;  and  that  thereupon  they  did  draw 
upon  Sigman  for  the  amount  of  the  money  so  fraudulently 
held  back  by  said  bank,  and  payment  of  said  draft  was  re- 
fosed.  The  Nebra<*ka  National  Bank  of  Beatrice  de- 
nied that  any  such  agreements  were  made  between  and  it 
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George  Burke  &  Frazier.  The  case  was  tried  to  a  jury 
and  a  verdict  rendered  in  behalf  of  George  Burke  &  Fra- 
zier for  the  amount  of  the  two  drafts  with  interest.  A 
motion  for  a  new  trial  was  overruled  and  a  judgment  en- 
tered upon  the  verdict.  The  case  is  now  here  on  error  to 
reverse  this  judgment  upon  two  grounds,  to-wit: 

^^1.  Incompetent  evidence  was  admitted  in  behalf  of 
George  Burke  <&  Frazier,  and  against  the  objection  of  the 
bank. 

'^  2.  The  instructions  of  the  trial  court  were  erroneous 
and  contradictory." 

,  1.  The  incompetent  evidence  complained  of  was  given 
by  George  Burke,  a  member  of  the  firm  of  Greorge  Barke 
&  Frazier.  His  testimony  was  descri  ptive  of  a  conversation 
which  he  said  his  firm,  on  June  6,  1 890,  had  with  the  cashier 
of  the  bank  at  Beatrice  by  telephone  between  the  place  of 
business  of  the  bank  and  South  Omaha,  the  place  of  busi- 
ness of  plnintiiTs.  The  material  part  of  this  conversation 
was  as  follows : 

Q.  What  communication  did  you  have  with  them? 

A.  We  asked  them  what  the  drafts  were  drawn  for,  and 
they  answered  that  they  were  drawn  on  some  stock  that 
would  be  shipped  in  a  day  or  so. 

Q.  What,  if  anything,  further  was  said? 

A.  We  asked  them  if  they  would  guaranty  the  ship- 
ment of  stock,  and  they  said  they  would. 

Q.  After  this  communication,  then,  what,  if  anything, 
was  doiie  by  you? 
;   A..  We  paid  the  drafts,  or  accepted  them,  as  they  show." 

Qp  After  those  drafts  were  accepted  on. that  ^te,  when, 
if  at  all,  were  they  presented  for  payment? 
,  A.  They  were  presented  on  the  7th. 

Q.  At  that  time  had  the  stock  arrived? 

A«  It  had  not. 

Q.  Did  you  then  have  any  further  communication  with 
t)ie  Nebraska  National  Bank  of  Beatrioe? 
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A.  We  did.     We  called  them  ap« 

Q.  Id  what  way? 

A.  By  telephone. 

Q.  You  may  state  what  that  oommunioation  wa&. 

A.  We  called  them  up  by  telephone,  and  told  them  that 
the  stock  bad  not  arrived  to  meet  that  draft.  They  informed 
us  that  the  stock  had  been  shipped  to  Chicago,  and  that  we 
should  draw  through  their  bank  on  Sigman  for  the  amount 
of  these  drafts,  and  that  it  would  be  paid. 

Q.  Did  you  draw  a  draft  pursuant  to  the  instructions 
that  you  received  from  this  bank? 

A.  We  did. 

Q.  You  may  tell  the  jury  whether  or  not  that  draft  was 


A.  It  was  not 

There  was  afterward  developed  by  cross-examination  of 
Mr.  Burke  the  fact  that  he,  in  person,  did  not  carry  on 
the  above  conversation  on  behalf  of  the  firm  of  which  he 
was  a  member,  but  that  this  was  done  by  Mr.  Harris,  who, 
at  the  telephone  as  the  conversation  progressed,  reported 
the  same  to  Mr.  Burke.  On  the  ground  that  the  testimony 
of  Mr.  Burke  was  but  hearsay  there  was  a  motion  to  ex- 
clude it.  This  was  not  passed  upon  until  after  there  had  been 
evidence  given  by  Mr.  Burke  that  at  a  time  subsequent  to 
June  5,  aforesaid,  he  had  had  a  conversation  with  the  cashier 
of  the  bank  at  Beatrice,  by  whom  it  was  admitted  that  with 
someone  representing  George  Burke  &  Frazier  he,  the  said 
cashier,  at  the  time  above  indicated,  had  had  a  conversation, 
the  language  of  which  was  substantially  the  same  as  that 
above  detailed.  Mr.  Burke's  testimony  was  to  some,  ex- 
tent confirmed  by  that  of  B.  S.  Hall,  Esq.,  who  was  pres- 
ent at  the  time  the  last  mentioned  conversation  took  place. 
This  being  the  condition  of  the  proofe  at  the  time  the  mo- 
tion to  exclude  was  overruled,  it  is  manifest  that  it  would 
have  been  error  to  have  excluded  Mr.  Burke's  version  of 
the  conversation  which  had  been  had  over  the  telephone. 
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for  his  knowledge  thereof  acquired  by  admissioD  of  the 
cashier  was  not  based  upon  mere  hearsay. 

2.  It  is  insisted  that  between  instruction  No.  4  given  by 
the  court  on  its  own  motion  and  instruction  No.  4  given  at 
the  request  of  the  bank  there  was  an  irreconcilable  incon- 
sistency. These,  given -in  the  order  in  which  they  have 
just  been  referred  to,  were  as  follows: 

^'4.  I  instruct  you  that  if  you  find  from  the  evidence 
that  the  plaintiffs  did,  on  June  5,  1890,  accept  the  two 
drafts  sued  on  without  being  at  the  time  informed  by  the 
defendant  bank  that  cattle  would  be  shipped  to  meet  said 
drafts  to  plaintiffs,  and  relying  thereon,  that  if  you  so  find 
from  the  evidence,  the  plaintiffs  cannot  recover  in  this  ac- 
tion against  the  bank.  If,  on  the  other  hand,  you  find  from 
the  evidence  that  on  June  5, 1890,  at  the  time  plaintiffs  ac- 
cepted the  two  drafts  in  question,  the  defendant  bank  had 
informed  said  plaintiffs  by  telephone  that  cattle  would  be 
shipped  to  meet  said  drafts,  and  that  plaintiffs  relied  on  said 
information,  and  by  reason  thereof  accepted  said  drafts,  and 
you  further  find  that  said  cattle  were  not  shipped  and  that 
plaintiffs  paid  said  drafts  upon  said  acceptance,  tlien^  if  yon 
so  find  from  the  evidence,  the  plaintiffs  would  be  entitled 
to  recover  in  this  case  from  said  bank." 

The  instruction  asked  on  behalf  of  George  Burke  &  Fra- 
zier  was  as  follows: 

"4.  The  jury  are  instructed  that  if  they  believe  from  the 
evidence  that  the  money  represented  in  the  two  drafts  paid 
by  Burke  &  Frazier  was  first  furnished  by  the  defendant 
bank  to  Sigman  to  buy  cattle  and  then  drawn  for  by  said 
bank  on  Burke  &  Frazier  and  paid  by  them  to  said  liank, 
and  you  further  l)elieve  from  the  evidence  that  it  was  the 
intention  of  Sigman  that  the  cattle  so  purchased  should  be 
shipped  to  the  said  Burke  &  Frazier  to  meet  said  drafts, 
and  that  said  bank  so  understood  at  the  time  it  drew  said 
drafts,  and  you  further  find  that  said  cattle  were  afterward 
diverted  to  Chicago  with  the  knowledge  of  said  bank,  and 
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mid  baok  agaiD  received  the  money  so  advanoed  by  it  out 
of  the  proceeds  of  the  sale  in  Chicago,  said  bank  would  be 
liable  for  the  money  so  obtained  from  Burke  &  Frazier,  and 
your  verdict,  if  you  find  as  above  stated,  should  be  for  the 
plaintiffs  ibr  the  amount  of  said  draAs,  with  interest  at 
seven  per  cent  per  annum  from  Jiuie  7,  1890." 

In  the  first  of  these  instructions  the  ground  of  liability 
of  the  bank  was  predicated  upon  its  false  representation 
acted  upon,  that  Mr.  Sigman  would  ship  certain  cattle  to 
Burke  &  Frazier  as  an  inducement  to  said  firm  to  accept 
the  drafts  which  form  the  subject-matter  of  this  action.  In 
the  seeond  instruction  the  ground  of  liability  was  the  re- 
ceipt and  retention  of  funds  furnisihed  by  Burke  &  Frazier 
to  pay  for  the  stock  expected  to  be  shipped  to  that  firm  in 
Soaih  Omaha  as  the  bank  knew,  and  the  acquiescence  of 
the  bank  in  such  shipment  being  afterwards  made  to  Chi- 
cigo  and  its  receipt  and  retention  of  the  proceeds  of  the 
sale  there  made.  These  grounds  upon  which  the  defendant 
bank  might  be  held  liable  were  distinct  it  is  true,  but  each 
was  eonsislent  with  the  other  and  either  presented  asuiScient 
reason  for  holding  the  bank  liable.  There  existed  no  rea- 
son for  mingling  these  independent  grounds  of  liability  in 
the  same  iustruotion.    The  judgment  of  the  district  court  is 


Affirmed. 


Edward  Brown  et  al.  v.  Royal  C.  Cleveland. 

FiLXD  March  6, 1896.    Na  6060. 

1.  Beview:  Corflictino  Evidence.  Where  the  evidence  was 
oonflictiog  the  Terdict  renched  will  not  be  disturbed  nnless 
clearly  anRQStained  by  the  proofs. 

SL  Trial:  Failure  to  Excefi  to  Testimony:  Waiver.  When 
testimony  has  been  received  without  objection,  the  question  of 
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its-competency  is  waived,  and  sacb  tefltimoDy  will  not  after^rarda 
be  eliminated  from  the  records  merely  becaose  upon  proper 
timely  objection  it  wonld  bave  been  exdnded.  Following 
OberfeUier  v,  Karanaughy  29  Neb.,  427. 

Error  from  the  district  court  of  Douglas  county.  Tried 
below  before  Ferguson,  J. 

Herdman  d:  Herdman^  for  plaintifis  in  error. 

'   John  P.  Breeiif  contra. 

.  Ryan,  C. 

•  The  defendant  in  error  recovered  judgment  against  Ekl- 
ward  Brown,  who  did  not  answer,  as  well  as  against  John 
J.  Gibson,  whose  answer  was  a  general  denial.  Error  pro- 
ceedings by  both  defendants  present  for  review  the  ques- 
tions which  we  shall  now  consider. 

The  action  was  for  the  value  of  certain  hay  and  grain 
averred  to  have  been  sold  by  the  defendant  in  error  to  the 
plaintiffs  in  error,  constituting  the  alleged  firm  of  Brown  & 
Co.  The  sole  question  of  fact,  as  to  which  there  was  a  con^ 
troversy  on  the  trial,  was  whether  or  not  Mr.  Gibson  was 
associated  as  a  partner  with  Mr.  Brown  in  the  livery  busi- 
ness when  the  latter  purchased  for  use  in  the  stable  the 
various  articles  of  feed  for  the  payment  of  which  Mr.  Gib- 
son, as  a  partner,  was  by  the  jury  found  liable.  As  there 
was  sufficient  proof  to  justify  this  verdict  it  will  not  be 
disturbed  as  being  without  support  of  evidence.  During 
the  trial  a  Mr.  Mace  testified  that  at  various  times,  and 
while  the  several  items  were  being  sold  by  the .  defendant 
in  error,  he,  the  said  witness,  likewise  sold  hay  and  grain 
for  use  in  the  same  stable  as  was  that  as  to  which  a  recovery 
was  prayed  in  this  case;  that  these  sales  were  negotiated 
with  Mr.  Brown,  by  whom,  as  well  as  by  other  parties,  the 
witness  had  been  told  that  Mr.  Gibson  was  associated  as  a 
partner  with  Mr.  Brown  and  that  witness  had  sued  both 
alleged  partners  for  the  amount  of  his  bill,  whereupon  Mr. 
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GibsoD  settled.  On  cross-examination  Mr.  Mace  said  that 
the  settlement  with  Mr.  Gibson  was  at  a  discount — Mr. 
Gil)Son  all  the  time  disclaiming  the  alleged  partnership  re* 
lation — ^and  that  both  witness  and  Mr.  Gibson  agreed  to 
settle  solely  to  avoid  the  trouble  and  expense  of  litigation. 
It  IS  very  clear  tliat  this  testimony  on  proper  objections 
should  have  been  excluded.  Without  conceding  to  any 
extent  the  competency  of  the  residue,  that  which  disclosed 
the  fact  of  settlement  most  certainly  was  not  admissible,  for 
the  law  favors  the  amicable  adjustment  of  differences.  All 
this  testimony  was,  however,  introduced  without  an  objec- 
tion being  interposed  by  the  plaintiffs  in  error.  After  it 
had  been  fully  detailed,  and  this  witness  dismissed,  plajnt- 
ifls  in  error  asked  that  all  his  testimony  might  be  stricken 
out.  This  was  not  proper,  for  having  permitted  this  evir 
deuce  to  go  in  without  objection  the  plaintiffs  in  error  were 
not  entitled  to  have  it  stricken  out,  and  the  district  court 
properly  so  ruled.  {Oberf elder  v.  Kavanaugh,  29  Neb.,  427; 
Palmer  v,  Witeherly^  15  Neb.,  98.)  No  other  question  is 
presented  by  the  petition  in  error  and  the  judgment  of  the 
district  court  is 

Affirmed, 


Omaha  Fibb  Insubangb  Oompany  v.  Joseph  Dufek. 

FiLKD  March  5, 1885.     Na  5913. 

Insuranoe:  Misdbsobiption  of  Pbopebtt:  Repobmatios  or 
PoLiOT.  In  a  poli^  of  insaraoee,  a  miadaacription  of  the  laod 
wbereon  was  situate  oertain  persoDal  property  ioeured  did  not> 
release  the  inanrer  from  liability  from  loea  ;  and,  aa  a  oondition 
precedent  to  an  action  on  the  policy,  no  reformation  thereof  was 
Following  Phenix  Ina.  Co,  v.  Gebhart,  32  Neb.,  144. 


Ereob  from  the  district  court  of  Saunders  county.  Tried 
below  before  Bates,  J. 

20 
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Hewitt  &  Olmstead,  for  plaintiff  in  error. 
Frick  &  Dolezaly  contra^ 

Ryan,  C. 

This  action  was  brought  in  the  district  oourt  of  Saunders 
county  to  recover  the  value  of  twenty-two  tons  of  broom 
corn  destroyed  by  fire.     There  was  a  verdict  and  judgment 
against  the  defendant  in  said  district  court  for  the  sum  ot 
1900. 

The  petition  in  error  in  effect  presents  but  two  questions : 
one  is  the  sufficiency  of  the  evidence  to  support  the  ver- 
dict; the  other  the  kdmission  of  evidence  to  show  that 
when  the  broom  corn  was  insured  and  destroyed  it  was  in 
a  building  situate  on  section  30,  township  17  north,  range 
5  east,  6th  P.  M.,  instead  of  section  30,  township  14,  range 
aforesaid.  There  was  no  such  an  absence  of  evidence  aa 
would  justify  interference  with  the  verdict,  and  no  useful 
purpose  could  be  subserved  by  reviewing  it  at  length 
merely  to  demonstrate  the  correctness  of  this  conclusion 
reached  upon  full  consideration  of  the  evidence.  In  rela- 
tion  to  the  mistaken  description  of  the  township  above  in- 
dicated, the  testimony  of  Mr.  Folda,  the  insurance  com- 
pany's agent  who  wrote  the  policy  sued  on,  was  as  follows: 
''Some  tew  days  previous  to  the  issuing  of  the  insurance 
policy  Mr.  I>ufek  came  in  and  made  an  application  for  in- 
surance on  his  buildings,  the  house  and  other  buildings 
situated  on  the  premises.  He  gave  me  the  application, 
the  description  being,  I  think,  section  30,  township  17, 
range  5,  in  Saunders  county.  He  also  stated  to  me  that 
he  was  wishing  to  place  some  insurance  on  broom  com. 
I  stated  to  him  that  I  could  not  insure  his  broom  corn 
that  same  day  as  it  was  a  prohibited  risk  by  the  com- 
pany, but  I  would  write  to  the  company  and  find  out  if 
they  wished  to  place  the  ri^k.  They  did,  and  I  placed  the 
insurance  on  it.     I  wrote  to  the  company  stating  the  facts,' 
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and  when  it  came  back  I  went  ahead  and  issued  the  policy^ 
and  that  error  being  as  township  14  is  an  error  on  my  part 
for  the  reason  I  issued  this  policy  without  the  presence  of 
Mr.  Dufek  himself/'  There  was  proof  unquestioned  that 
Mr.  Dufek  had  no  other  broom  corn  than  that  which  was- 
destroyed  by  fire. 

The  contentions  of  plaintiff  in  error  with  reference  to  the^ 
necessity  of  a  reformation  of  the  policy  precedent  to  bring— 
ing  suit  and  the  allied  fatal  effect  of  the  misdescription* 
noted  are  fully  met  by  the  following  language  quoted  from> 
Fhenix  Ins.  Co.  v.  GebhaH,  32  Neb.,  144:  "The  precise 
question  here  involved  was  before  this  court  in  State  Ins. 
Co.  V.  Sohrecky  27  Neb.,  52iy  and  it  was  held  that  the  vari* 
ance  [misdescription  as  to  the  locus  of  the  insured  property} 
was  not  material.  The  agreement  in  a  policy  is  to  insure- 
certain  property  of  a  party — such  as  the  house  in  which  he- 
and  his  family  reside^  a  barn  on  his  farm,  or  a  warehouse 
for  the  storage  of  produce,  or,  as  in  this  case,  certain  per* 
aonal  property.  A  misdescription  of  the  land  on  whichr 
any  of  these  are  situated  will  not  defeat  a  recovery  in  case 
of  loss  by  fire,  because  the  court  looks  at  the  real  contract 
of  the  parties,  which  was  to  insure  certain  property  of  the- 
policy  holder.  The  fact  that  such  property  was  on  a  par- 
ticalar  section,  as  section  16  instead  of  17,  cannot  of  itseir 
affect  the  risk  and  would  not  render  the  policy  void. 
The  judgment  of  the  district  court  is 


f> 


Affirmed. 
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Baboer  Lumber   Company   et  al.,   appellees,  v. 
Emma  H.. Holmes  et  al.,  appellants. 

FiLKi)  March  5, 1895.     No.  6266. 

1.  Mechanios*  Liens:  Propjcbty  Coyebkd.  A  material-man 
contracted  with  the  owner  of  six  city  lots  to  farnish  him  mate- 
rial for  the  erection  of  six  buildings,  one  on  each  of  said  lots. 
The  material  was  famished  and  so  used.  In  a  suit  by  the  ma- 
terial-man to  have  established  and  foreclosed  a  lieu  against  said 
lots  for  the  balance  due  for  material  ftirnisbed  under  said  contract, 
the  district  court,  by  its  decree,  gave  the  material-man  a  lien  on 
a  portion  of  said  lots  for  the  eptire  amount  remaining  due  for 
the  material  famished  under  the  contract  The  evidence  did 
not  show  what  proportion  of  the  material  famished  was  uaed  in 
the  construction  of  the  buildings  on  the  lots  made  liable  by  the 
decree  for  the  balance  due.  Held^  (1)  That  the  whole  debt 
might  be  charged  to  all  the  real  estate;  (2)  but  all  the  debt 
could  not  be  charged  to  a  part  of  the  lots;  (3)  that  the  decree 
should  be  reversed. 

^.  :  :  Apportionment.     Where  it  is  sought  to  charge 

a  part  only  of  certain  real  estate  for  the  value  of  material  fur- 
nished for  the  erection  of  improvements  upon  all  said  real  estate* 
then  the  value  of  the  material  furnished  must  be  apportioned  so 
that  the  parts  of  the  real  estate  charged  shall  bear  no  greater 
amount  of  the  expense  than  the  value  of  the  material  actually 
used  in  conetructing  the  improvement  made  on  anch  part.  Bffrd 
V.  CbeAran,  39  Neb.,  109,  followed  and  reaffirmed. 

Appeal  from  the  district  court  of  Lancaster  county. 
Heard  below  before  Tibbets,  J. 

Harwoodf  Ames  A  Pettisy  for  appellants^  cited :  DoolHUe 
V.  Plenzy  16  Neb.,  163;  2  Jones,  Liens,  sees.  1313-1315; 
Holmes  v.  Rickety  66  Cal.,  307;  McCaHy  v.  Van  EUmy  4 
Minn.,  358;  Knox  v.  StarkSy  4  Mino.,  7;  Roose  v.  Bit- 
iingsiy,  74  la.,  51. 

Albert  Watkins  and  Dawes^  Coffroth  &  Cunningham, 
contray  cited,  contending  that  the  material-man  was  entitled 
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to  a  joint  lien:  Wakefield  v.  Latey,  S9  ^  eh.,  2S5;  Phillips, 
Mechanics'  Liens,  sees.  374,  376;  Mandeville  v.  Reed,  13 
Abb.  Pr.  [N.  Y.],  173;  Bowman  Lumber  Co.  v.  Newton, 
72  la.,  90;  Lewis  v.  Saylors,  73  la.,  504;  Stockwdl  v.  Car- 
penter,  27  la.,  119;  Milisap  v.  Ball,  30  Neb.,  728;  Bohn 
Mfg.  C6.  r.  Kountze,  30  Neb.,  719;  Wilcox  v.  Woodruff,  61 
Conn.,  578;  White  Lake  Lumber  Oo,  v.  Russell,  22  Neb., 
126;  Oster  v.  Rabeneau,  46  Mo.,  595;  Rose  v.  Perse,  29 
Conn.,  256;  Phillips,  Mechanics'  Liens,  sec.  387. 

Bagan,  C. 

On  the  25th  day  of  August,  1890,  the  Badger  Lumber 
Company,  a  corporation  dealing  in  lumber  in  the  city  of 
Lincoln,  filed  in  the  office  of  the  register  of  deeds,  in  Lan- 
caster county,  a  "verified  account  of  items''  of  certain  ma- 
terial which  it  alleged  it  had,  previous-  to  that  time,  fur- 
nished for  the  erection  of  a  "dwelling  house"  upon  certain 
real  estate.  Tliis  "  verified  account  of  items  "  recited  that 
in  the  month  of  August,  1889,  one  Cad walader  entered  into 
a  verbal  contract  with  the  Badcrer  Lumber  Company  for 
lumber  and  other  material  for  the  erection  of  a  dwelling^ 
honse  on  lots  1,  2,  3,  10,  11,  12,  in  block  3,  in  Avondale 
Addition  to  the  city  of  Lincoln  ;  that  in  pursuance  of  said 
verbal  contract  the  BadgiT  Lumber  Company,  between  the 
14th  day  of  August,  1889,  and  the  2d  day  of  May,  1890, 
furnished  the  material  mentioned  in  said  account  on  said 
premises,  and  that  such  material  was  used  on  said  premises 
in  the  construction  of  said  "dwelling  house,"  and  claimed 
a  lien  against  said  premises  for  such  material  for  a  balance 
of  (492.18  remaining  unpaid.  The  Badger  Lumber  Com- 
pany brought  this  action  in  the  district  court  of  Lancaster 
county,  making  the  "verified  account  of  items"  filed  in  the 
office  of  the  register  of  deeds  of  said  county  the  basis  of  its 
suit,  and  in  its  petition  set  out  the  making  of  the  verbal 
contract  with  Cad  walader  to  furnish  material  for  the  erec- 
tion of  a  "dwelling  house"  on  said  real  estate;  that  it  had 
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furoisbed  sacli  material;  the  making,  verificatioD,  and 
^filing  of  the  ''aocoant  of  items  ^'  of*  material  furnished 
under  the  contract,  and  the  balance  remaining  due  thereon, 
and. prayed  that  it  might  be  decreed  a  lien  upon  said  real 
-estate  for  the  balance  due  it  for  the  material  furnished 
under  the  contract  with  Cadwalader.  Numerous  parties 
were  made  defendants  to  the  action,  among  them  Cadwal- 
ader  and  wife  and  W.  W.  Holmes  and  wife,  the  latter  of 
whom  had  become  the  owners  of  those  portions  of  said 
premises  mentioned  in  the  court's  decree.  The  district 
court  found  and  decreed  that  there  was  a  balance  of  $580 
due  from  Cadwalader  and  wife  to  the  Badger  Lumber 
Company  for  material  which  it  had  furnished  Cadwalader 
tinder  his  verbal  contract  with  the  lumber  company,  and  to 
secure  its  payment  decreed  the  lumber  company  a  lien  on 
the  south  fifty  feet  .of  lots  1  and  2,  the  north  fifty  feet  of 
lots  11  and  12,  the  south  fifty  feet  of  lots  11  and  12,  and 
the  west  forty-five  feet  of  lot  10,  in  block  3,  in  Avondale 
Addition  to  the  city  of  Lincoln;  and  from  this  decree  the 
representatives  of  \V.  W.  Holmes  have  appealed. 

The  undisputed  evidence  is  that  the  verbal  contract  be- 
tween the  Badger  Lumber  Company  and  Cadwalader  was 
that  the  former  would  furnish  material  to  the  latter  for 
erecting  a  building  on  each  of  the  six  lots  mentioned  in 
the  ^'verified  account  of  items''  filed  in  the  ofiSce  of  the 
register  of  deeds  by  the  Badger  Lumber  Company;  that 
the  material,  in  pursuance  of  said  contract,  was  used  indis- 
•oriminately  by  Cadwalader  in  erecting  these  buildings,  one 
on  each  of  said  six  lots.  But  the  evidence  does  not  show, 
nor  was  there  any  attempt  to  show,  what  proportion  of  the 
material  mentioned  was  used  in  constructing  the  buildings 
on  the  lots  and  parts  of  lots  which,  by  the  decree  of  the 
district  court,  was  made  liable  for  the  balance-  due  the 
Badger  Lumber  Company  from  Cadwalader.  In  Byrd  v. 
Coohrany  39  Neb.,  109,  Harrison,  J.,  s|teaking  for  this 
<x)urt,  said:    "Wlien  a  subcontractor  paints  two  separate 
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hooses  and  furnishes  the  paint  and  other  materials  neces- 
sary for  use  in  the  painting,  *  "^  *  in  order  to  recover 
«pou  a  mechanic's  lien  filed  against  one  of  the  houses  and  the 
lot  upon  which  it  stands  it  must  be  shown  that  the  amount 
•charged  against  the  one  house  and  lot  is  the  value  of  the 
labor  performed  upon,  and  materials  furnished  for,  sucli 
hoase,  or  an  estimate  made  by  some  method  or  plan  which 
will  prodaoe  a  certain  definite  result,  aud  mere  approxima- 
tion or  guess-work  will  not  suffice  to  establish  the  lien/' 
(DooliUle  V.  Plejiz,  16  Neb.,  153.)  This  case  is  decisive  of 
this  appeal.  Here  the  contract  was  to  furnish  material  to 
«rect  six  buildings  upon  six  lots,  the  material  was  so  fur- 
nished, and  it  was  used  indiscriminately  in  building  each 
of  the  six  buildings.  The  whole  debt  then  might  be 
charged  to  all  six  of  the  lots.  (  Wakefield  v*  Latey,  39  Neb., 
285.)  But  all  the  debt  for  all  the  material  cannot  be 
charged  to  a  part  of  the  lots.  If  it  is  sought  to  charge  a 
part  only  of  the  lots  for  material  furnished  under  the  con- 
tract, then  the  amount  of  the  material  furnished  must  be 
apportioned  so  that  the  parts  charged  shall  bear  no  greater 
amount  of  the  expense  than  the  value  of  the  material 
actually  u«ed  on  said  parts  in  the  construction  of  the  im- 
provements made  thereon. 

The  finding  and  decree  of  the  district  court  in  favor  of 
the  Badger  Lumber  Company  only  is  reversed  and  the 
cause  remanded  to  the  district  court  for  further  proceedings 
in  accordance  with  this  opinion.  All  the  oosts  of  this  ap- 
|)eal  are  to  be  taxed  to  the  Badger  Lumber  Company. 


Judgment  aooobdingly. 
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Morris  Morrison  et  al.  v.  Gboroe  H.  Bog€»  st  au 

Filed  Mabch  5,  1895.    No.  6117. 

1.  Bonds:  Pbnalties.     The  object  of  «  penaltj  in  a  bond  is  to  fix 

the  limit  of  the  liability  of  the  aigDera  thereof 

2.  :  FoBciBLS  Ektst  and  Dbtainkb.    SectioalOSOof  th» 

Code  of  Civil  Prooedare  makes  the  signers  of  the  bond  of  a  d«> 
fendant,  in  a  forcible  detainer  suit  against  whom  a  judgment  of 
restitation  has  been  rendered,  and  who  appeals,  liable,  if  sncb 
judgment  shall  be  affirmed,  for  the  costs  of  the  snit  and  for  tfa» 
reasonable  rent  of  the  premises  dnring  the  time  the  defendant 
wrongfully  withholds  poaBession  of  the  premises. 

3.  :  :  Mbasure  of  Damages.    Said  section  fixes  tb^ 

measure  of  damages  of  the  signers  of  a  bond  executed  in  pursu* 
anoe  of  its  provisions. 

4.  : :  Pknal  Sum  Need  Not  be  Specified.  A  writ- 
ing obligatory,  whether  it  be  called  a  bond  or  undertaking,  exe* 
ented  in  accordance  with  the  provisions  of  said  section  and  for 
the  purposes  mentioned  therein,  is  not  void  because  no  specifio 
sum  of  money  is  specified  therein  as  a  penalty. 

6.  :  :  Signature.    Whether  it  is  necessary  to  the 


lidity  of  the  bond  mentioned  in  said  section  that  it  be  signed  aa 
principal  by  the  defendant  in  the  judgment  appealed  from  noi. 
decided. 

6.  Evidence:  Proceedings  in  Collateral  Actions.    Where  a 

case  is  appealed  to  the  district  court  and  the  issue  in  another 
action  is  whether  the  case  appealed  was  tried  in  the  appellate 
court,  a  fiodiug  made  or  verdict  returned,  and  a  judgment  pro> 
nounced  thereon,  such  issue  can  be  proved  by  a  certified  copy 
of  the  record  of  proceedings  had  in  the  case  in  the  appellato 
court. 

7.  Cases  Distinguished.    Gregory  r.  Camenm^  7  Neb.,  414,  and 

State  V.  Cochran^  28  Neb.,  798,  distinguished. 

Error  from  the  district  court  of  Douglas  county.    Tried 
below  before  Keysor,  J. 

Morris  &  BeekmaUf  for  plaintiffs  in  error^  cited  in  addi- 
tion to  cases  discussed  in  the  opinion:   Tamer  v.  Lord,  4 
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S.  W.  Rep.  [Mo.],  420;  Austin  t.  Richardson,  1  Gratt. 
[Va.],  310;  Fami  v.  Tesson,  1  Black  [U.  S.],  309;  Bragg 
t.  Murray^  6  Munf.  [Va.],  32;  Garrett  v.  Shove,  9  Atl. 
Bep.  [R.  I.],  901 ;  Irwin  v.  State,  10  Neb.,  325. 

/.  W.  West,  etmlra. 

Raoan,  C. 

George  H.  Boggs  and  Lew  W.  Hill,  copartners  under 
the  name  of  Boggs  &  Hill,  brought  this  suit  in  the  district 
court  of  Douglas  county  against  Henry  P.  Horen,  Morris 
Morrison,  and  John  O'Keefe.  The  suit  was  based  on  a 
bond,  undertaking,  or  writing  obligatory  executed  in  pur- 
suance of  the  provisions  of  section  1030  of  the  Code  of 
CiTil  Procedure  and  which  was  in  words  and  figures  as 
follows : 

"Know  all  men  by  these  presents,  that  Henry  P.  Horen, 
as  principal,  and  Morris  Morrison  and  John  O'Keefe,  as 
sureties,  are  held  and  firmly  bound  unto  the  firm  of  Boggs 

&  Hill  in  the  penal  sum  of ,  for  the  payment  of  which, 

well  and  truly  to  be  made,  we  jointly  and  severally  bind 
ourselves.  Dated  this  19th  day  of  October,  A.  D.  1888. 
Whereas  in  an  action  of  forcible  entry  and  detainer  tried 
before  R.  D.  A.  Wade,  a  justice  of  the  peace  of  Douglas 
county,  Nebraska,  wherein  Boggs  and  Hill  was  [were] 
plaintiffs  and  Henry  P.  Horen  was  defendant,  judgment 
was  rendered  by  said  justice  in  favor  of  said  plaintiffs,  from 
which  judgment  the  defendant  now  appeals  to  the  district 
court:  Now,  therefore,  the  condition  of  this  obligation  is 
such  that  if  judgment  is  rendered  against  said  defendant  on 
said  appeal,  that  he  will  satisfy  said  final  judgment  and 
costs;  and  we  will  satisfy  and  pay  a  reasonable  rent  for 
the  premises  during  the  time  he  wrongfully  withholds  the 
same,  then  this  obligation  to  be  null  and  void,  otherwise 
remain  in  full  force  and  efiect.  Henry  P.  Horen. 

"Morris  Morrison. 

"John  O'Keefe." 


\ 
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The  petition  then  alleged  that  the  judgment  of  the  jus- 
tice of  the  peace  was  affirmed  by  the  district  court  on  the 
9th  of  August,  1890;  that  Horen  wrongfully  withheld  the 
possession  of  the  premises  sued  for  for  a  period  of  two 
years,  and  that  the  reasonable  rent  of  said  premises  for  that 
time  was  $600|  for  which  sura  judgment  was  prayed.  Boggs 
&  Hill  had  a  verdict  and  judgment,  and  Morrison  and 
O'Keefe  prosecute  to  this  court  proceedings  in  error.  Two 
arguments  are  relied  on  here  for  a  reversal  of  this  judg- 
ment. 

1.  The  first  assignment  of  error  is  that  the  district  court 
erred  in  admitting  in  evidence  the  written  obligation  made 
the  basis  of  this  suit.  The  argument  is  that  the  obligation 
sued  upon  is  not  a  bond  within  the  meaning  of  section 
1030  of  the  Code  of  Civil  Procedure,  the  contention  being 
that  it  is  not  such  bond  because  no  certain  sum  of  money 
is  mentioned  in  said  obligation  as  a  penalty.  Section  1030 
of  the  Code  provides:  ''£ither  party  may  appeal  from  the 
judgment  rendered  by  such  justice  by  giving  bond  with  two 
responsible  sureties  to  be  approved  by  the  justice,  condi- 
tioned: If  the  plaintiff  appeals  to  satisfy  the  fiual  judg- 
ment and  costs;  if  the  defendant  appeals  to  satisfy  the 
final  judgment  and  costs,  and  pay  a  reasonable  rent  for  the 
premises  during  the  time  he  wrongfully  withholds  the 
same."  It  will  be  observed  that  the  obligation  sued  upon 
is  in  exact  conformity  with  this  section  of  the  Code.  This 
statute  does  not  require  that  a  bond  executed  in  pursuance 
of  its  provisions  shuuld  have  therein  any  specific  sum  of 
money  fixed  as  a  penalty  for  such  bond.  The  object  of  a 
penalty  in  a  bond  is  to  fix  the  limit  of  the  liability  of  the 
signers  thereof;  and  the  statute,  by  its  provisions,  makes 
the  uigners  of  a  bond  of  a  defendant  in  a  forcible  detainer 
suit  against  whom  a  judgment  of  restitution  has  been  ren- 
dered, and  who  appeals,  liable,  if  such  judgment  shall  be 
affirmed,  for  the  costs  of  the  suit  and  for  a  reasonable  rent 
of  the  premises  during  the  time  the  defendant  shall  wrong- 
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fully  withhold  poBsessiou  of  the  premises  from  the  plaiut- 
iff.  This  statute  fixes  the  measure  of  damages  of  the 
signers  of  a  bond  executed  id  pursuance  of  its  provisions. 
It  was  never  the  intention  of  the  legislature  to  invest  a 
justice  of  the  peace  with  discretion  to  make  the  liability  of 
the  signers  of  such  a  bond  more  or  less  than  that  provided 
for  by  the  statute.  What  guide  would  a  justice  of  the 
peace  have  for  fixing  the  penalty  in  a  bond  of  this  char- 
acter? How  could  he  determine  what  length  of  time  the 
appeal  might  be  pending?  How  could  he  determine  the 
reasonable  rental  value  of  the  premises  for  an  indefinite 
time? 

Counsel  for  the  plaintiffs  in  error  in  support  of  their  con- 
tention cite  us  to  Gregory  v.  Cameron,  7  Neb.,  414.  Section 
481  of  the  Code  of  Civil  Procedure,  in  force  when  that  case 
was  decided,  but  since  repealed,  provided  that  judgments 
"shall  be  stayed  *  *  *  whenever  the  defendant 
*  *  *  shall  enter  into  a  bond  to  the  plaintiff  with  one 
or  more  sufficient  sureties,'^  etc.  A  judgment  was  obtained 
against  Cameron,  and  McMurtry  and  Gregory  signed  a 
writing  obligatory  and  had  it  approved  by  the  probate 
court  before  whom  the  judgment  against  Cameron  was 
rendered  in  words  and  figures  as  follows:  '^In  pursuance  of 
the  statute  in  such  case  made  and  provided,  J.  H.  McMurtry 
and  J.  S.  Gregory,  for  the  purpose  of  staying  the  above 
judgment,  do  hereby  promise  and  undertake  to  pay  the  above 
judgment,  interest,  and  costs,  and  the  costs  that  may  accrue.'^ 
Suit  having  been  brought  on  this  written  agreement  signed 
by  McMurtry  and  Gregory,  the  court  held  that  the  writing 
obligatory  signed  by  them  did  not  satisfy  said  section  481 
of  the  Code;  that  the  issuing  of  an  execution  on  said  judg- 
ment against  Cameron  was  not  stayed  by  the  execution  of 
said  instrument  and  its  a])proval,  and  that,  therefore,  the 
signers  were  not  liable.  The  court  said:  ^' It  was  not  a 
bond  executed  by  the  defendants  to  the  plaintiff  in  the 
judgment,  but  it  was  merely  an  undertaking  to  pay  the 
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judgment,  interest^  and  costs,  executed  by  sureties  alane/' 
In  other  words,  the  court  held  that  said  section  481  re- 
quired the  writing  obligatory  to  be  executed  by  the  judg- 
ment debtor  as  principal  and  by  sureties  in  order  to  prevent 
the  issuing  of  an  execution  for  the  satisfaction  of  a  judg- 
ment. But  in  the  case  at  bar  the  writing  obligatory,  called 
a  bond,  was  signed  by  the  defendant,  against  whom  the 
judgment  was  rendered,  as  principal,  and  by  the  plaintiffs 
in  error  as  sureties.  Gregory  v.  Cameron^  supra,  then  is 
not  an  authority  in  this  ease. 

Another  case  relied  on  by  the  plaintiffs  in  error  is  State 
V.  Cochratiy  28  Neb.,  798.  That  case  involved  a  construc- 
tion of  section  1049  of  the  Code,  which  provides  that  a 
defendant  against  whom  a  judgment  had  been  rendered 
may  stay  an  execution  ''by  entering  into  an  undertaking 
with  [to]  the  adverse  party  *  *  *  with  good  and  suf- 
ficient surety,  *  *  *  conditioned  for  the  payment  of 
the  amount  of  said  judgment,  *  *  *  which  under- 
taking shall  be  entered  on  the  docket  of  the  justice  and 
be  signed  by  the  surety.*'  One  Strange  recovered  a  judg- 
ment against  Bowlby  and  Knox,  and  for  the  purpose  of 
staying  an  execution  to  satisfy  such  judgment  they  pro- 
cured one  Stevens  and  one  Love  to  execute  an  undertaking 
conditioned  as  required  by  said  section  1049,  that  at  the 
expiration  of  the  stay  they  would  satisfy  the  judgment. 
The  writing  obligatory  signed  by  Stevens  and  Love,  how- 
ever, was  not  signed  by  the  judgment  debtors  Bowlby  and 
Knox.  It  would  seem  from  reading  the  opinion,  although 
it  is  not  so  stated  therein,  that  the  justice  of  the  peace  re- 
fused to  i&sue  an  execution  on  this  judgment  after  the  exe- 
cution of  the  writing  obligatory  by  Stevens  and  Love,  and 
that  Strange  applied  to  this  court  for  a  writ  of  mandamus 
to  compel  him  to  do  so,  claiming  that  the  bond,  undertak- 
ing, or  writing  obligatory,  executed  by  Stevens  and  Love 
fbk*  the  purpose  of  staying  the  issuing  of  an  execuion  on 
the  judgment,  was  void  because  not  signed  by  the  defend- 


i-- 


Vol.  44]         JANUARY  TERM,  1896.  263 


Morrison  v.  Bog;jS. 


ants  to  the  judgment;  and  the  court  held  that  a  b9ud  or 
undertaking  executed  in  pursuance  of  said  section  1049  of 
the  Code  need  not  be  signed  by  the  judgment  debtor. 
This  conclusion  of  the  court  was  based  on  the  language  of 
the  section  that  such  ''  undertaking  shall  be  entered  on 
the  docket  of  the  justice  and  be  signed  by  the  surety/'  It 
will  thus  be  seen  that  State  v,  Coohrauj  aupra^  is  not  an 
authority  in  point  in  the  case  at  bar. 

In  other  words,  the  two  cases  cited  by  counsel  simply 
decide  this:  The  case  in  7  Neb.,  that  an  instrument  in 
writing  executed  in  pursuance  of  section  481  of  the  Code, 
as  it  once  existed,  for  the  purpose  of  stay  ing  the  issuing  of  an 
execution  on  a  judgment,  to  have  that  effect  and  be  valid  and 
bind  the  signers  thereof,  must  be  signed  by  the  judgment 
debtor.  The  case  in  28  Neb.,  that  an  instrument  executed 
in  pursuance  of  section  1049  of  the  Code  of  Civil  Proceil- 
ure,  for  the  purpose  of  staying  the  issuing  of  an  execution 
on  a  judgment,  to  have  that  effect  and  to  be  valid,  need  not 
be  signed  by  the  judgment  debtor.  But  neither  of  these 
cases  go  to  the  length  of  holding  that  where  the  word 
'^bond''  is  used  in  our  statutes  or  Code,  the  term  is  to  be 
necessarily  given  the  full  meaning  it  had  at  common  law. 
A  bond  at  common  law  to  be  valid  had  to  be  in  writing 
and  to  be  ander  seal,  and  the  legislature,  by  using  the  word 
^^  bond,"  in  section  1030  of  the  Code  of  Civil  Procedure,  did 
not  mean  a  writing  obligatory  such  as  would  come  within 
the  meaning  of  a  bond  at  common  law. 

The  writing  obligatory  mad«  the  basis  of  this  suit,  whether 
it  be  called  a  bond  or  an  undertaking,  conforms  to  the  stat- 
ute in  every  essential  particular.  The  statute  does  not 
prescribe  any  form  of  such  bond,  but  it  does  prescribe  the 
conditions  of  such  bond,  and  fixes  the  measure  of  damages 
of  the  signers  thereof.  We  do  not  decide  that  a  bond  exe- 
cuted in  pursuance  of  said  section  1030,  to  be  valid,  must 
be  signed  by  the  defendant  against  whom  the  judgment  of 
restitution  is  rendered,  but  if  such  is  the  correct  construe- 
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tioD  of  the  section  the  instrument  in  suit  complies  therewith. 
But  we  do  decide  that  a  writing  obligatory,  whether  it  be 
callecl  a  bond  or  an  undertaking,  executed  in  accordance 
with  the  provisions  of  said  section  1030,  and  for  the  pur- 
poses mentioned  in  said  section,  is  not  void  because  no  spe- 
cific sum  of  money  is  specified  in  such  writing  obligatory  as 
a  penalty.     The  assignment  of  error  must  be  overruled. 

2.  As  already  stated,  Boggs  &  Hill  alleged  in  theii* 
petition  in  the  district  court  that  the  judgment  they  had 
obtained  against  Horen  before  the  justice  of  the  peace  had 
been  affirmed  on  appeal  by  the  district  court.  The  de- 
fendants Horen,  Morrison,  and  C^Keefe,  in  their  answer, 
admitted  that  Horen  had  perfected  in  the  district  court 
his  appeal  from  the  justice  of  the  peace,  but  denied  that 
such  judgment  had  ever  been  affirmed  by  the  district  court. 
Boggs  &  Hill,  to  prove  their  allegation  that  the  district 
court  had  by  its  judgment  affirmed  the  judgment  of  the 
justice  of  the  peace,  put  in  evidence  a  duly  certified  copy  of 
an  order  made  by  the  district  court  in  a  case  entitled 
"George  H.  Boggs  et  al.  v.  Henry  P.  Horen  et  al."  The 
material  parts  of  this  order  were  and  are  in  words  and 
figures  as  follows: 

''This  cause  coming  on  to  be  heard  upon  the  application 
of  Mary  Horen,  praying  that  the  judgment  heretofore  ren- 
dered herein  in  favor  of  plaintiffs  and  against  defendants 
be  set  abide  and  claiming  in  a  petition  of  intervention  filed 
by  the  said  Mary  Horen  that  she  was  the  owuer  of  a  cer- 
tain building  situated  upon  the  real  estate  de8cril)ed  in  the 
complaint  herein,  and  the  court  l)eing  fully  advised  in  the 
premises,  afler  hearing  the  testimony  of  the  said  Mary 
Horen  and  other  witnesses  on  her  behalf,  and  witnesses  on 
behalf  of  the  said  plaintiffs,  finds  for  the  said  plaintiffs. 

*>The  court  further  finds  that  the  said  Mary  Horen  has 
wholly  failed  to  prove  her  ease,  and  that  said  building  sit- 
uated upon  said  premises  was  not  and  is  not  owned  by  her, 
and  that  the  said  plaintiffs  have  lawful  right  to  reliiove  said 
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house  from  said  premises  under  a  judgment  for  restitution 
pbtained  bj  said  plaintifib  against  said  defendants  at  a  for* 
mer  term  of  said  court 

'^  Wherefore  it  is  adjudged  and  considered  that  the  said 
plaintiffi  have  restitution  of  the  premises  described  in  the 
judgment  of  this  court^  and  that  said  writ  of  restitution  be 
issued  and  served  on  the  20tb  day  of  September,  1890,  and 
that  plaintiffs  have  and  recover  their  costs  in  this  proceed* 
ing,  taxed  at  | /^ 

This  was  the  only  evidence  offered  or  given  to  prove 
the  issue  made  by  the  pleadings  as  to  the  affirmance  by 
the  district  court  of  the  judgment  of  the  justice  of  the 
peace  rendered  against  Horen  and  from  which  he  appealed. 
We  do  not  think  this  evidence  sufficient  to  establish  such 
issne.  It  does  not  purport  to  be  a  judgment  in  favor  of 
Boggs  &  Hill  against  Henry  P.  Horen  rendered  in  the 
forcible  detainer  suit  It  seems  to  be  an  order  or  a  judg- 
ment rendered  by  the  district  court  on  a  petition  of  inter- 
vention filed  in  the  action  of  Boggs  v.  Horen  by  one  Mary 
Horen.  The  evidence  shows  that  the  case  appealed  from 
tlie  justice  of  the  peace  was  docketed  in  the  district  court 
Was  the  action  tried  in  the  di>trict  court?  If  so,  on  what 
pleadings?  Was  a  finding  or  verdict  returned?  If  so, 
what  were  they?  Was  a  judgment  rendered  on  the  finding 
or  verdict  made?  If  so,  what  was  that  judgment?  Was 
the  appeal  for  any  reason  dismissed  and  the  judgment 
thereby  affirmed?  If  so,  where  is  the  judgment  of  dis- 
missal ?  Where  an  appeal  is  taken  to  the  district  court  and 
it  is  claimed  that  the  action  was  there  tried,  a  finding  made 
or  verdict  returned,  and  a  judgment  pronounced  thereon, 
such  facts  can  be  proved  by  a  certified  copy  of  .the  record 
of  the  proceedings  in  such  case.  For  the  reason  that  the 
judgment  of  the  district  court  is  not  sustained  by  sufficient 
competent  evidence  it  is  reversed  and  the  cause  remanded. 
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Filed  Mabch  5,  1895.     No.  6039. 

1.  Mutual  Benefit  Societies:  Accident  Insurance.  Tkm. 
charter  and  by-laws  of  the  National  Masonic  Accident  Associa- 
tion of  Des  Moines,  Iowa,  examined,  and  held:  (1)  That  the  ob- 
ject of  the  association  is  to  fnrnish  its  memben  the  adTantages 
of  accident  insurance;  (2)  that  the  aaaociation  has  no  capital  and 
no  capital  stock;  that  the  only  moneys  it  ever  has  ace  derived 
from  the  membership  fees  and  does  and  assessments  paid  by  ita 
members;  (3)  that  these  moneys  are  used  for  the  parpose  of 
paying  the  operating  expenses  of  the  association  and  paying  tlw 
weekly  or  other  benefits  due  to  its  members;  (4)  that  the  aaao- 
ciation is  purely  a  mutual  institution,  only  members  of  the 
Masonic  fraternity  being  eligible  to  membership;  (5)  that  the 
association  does  not  issue  policies,  as  that  term  is  generally  un- 
derstood, but  issues  to  each  of  its  members  a  certificate  of 
membership;  (6)  that  its  members  are  divided  into  claaaes  ac* 
cording  to  the  hazard  of  the  occupation  they  pnrsne;  (7)  that 
the  scheme  contemplated  by  the  association  is  the  payment  of 
a  certain  sum  per  week  for  a  specified  time  to  such  of  its  mem- 
bers as  may  be  temporarily  injured;  and  if  such  injury  proTes 
to  be  permanent  or  results  in  death,  then  the  payment  to  anoh 
member  or  his  beneficiary  of  a  gross  sum  of  money. 

% :    Default    in     Paying    Assessmentb:    Su8Pension: 

Waiver.  The  certificate  of  membership  provides:  "This  asso- 
ciation does  not  agree  to  pay  any  certificate  holder  or  beneficiary 
*  *  *  a  greater  sum  than  is  realized  by  said  association  from 
one  assessment  of  two  dollars  made  and  collected  upon  all  mem- 
bers assessable  at  the  date  of  the  accident.''  *'To  k<ep  this 
certificate  in  force  all  assessments  and  dues  must  be  paid  within 
thirty  days  of  the  date  of  the  notice  from  the  secretary  calling 
therefor."  The  by-laws  of  the  association  provide:  '*  Informa- 
tion of  the  amount  of  each  required  payment  and  of  tlie  time 
when  the  same  is  to  be  paid  shall  be  given  by  the  aeofefearj  to 
each  member  by  mailing  a  written  or  printed  notice  to  hia, 
postage  prepaid,  at  his  last  given  post-office  address  at  least  thirty 
days  prior  to  the  maturity  of  such  payment  *  *  *  And  it 
shall  thereupon  be  the  duty  of  each  member  to  promptly  pay 
the  same  to  the  secretary  at  his  office  in  Des  Moines,  Iowa,  on  or 
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before  sacb  time  of  maiarity.     If  any  member  shall  fail  to  pay 
any  required  payment  on  or  before  the  day  so  fixed,  his  certifi- 
cate and  membership  shall  cease  to  be  of  any  force  and  Talidity 
and  eao  only  be  revived  by  payment  thereof.     No  indemnity  or 
benefits  of  any  kind  shall  be  paid  for  or  on  acconnt  of  any  in- 
jury receiyed  between  the  time  when  the  delinqaent  payment 
became  dne  and  the  time  when  the  same  is  received  by  the  sec- 
retary at  his  office.     No  snit  shall  be  brought  upon  any  disputed 
claim  before  the  same  shall  have  been  arbitrated  by  a  committee, 
and  the  award  of  such  committee  shall  be  final  and  conclusive 
upon  the  claimant  and  the  association."    On  the  14th  of  Feb- 
rnary,  1891,  the  board  of  directors  of  the  association  made  an 
assessment  of  three  dollars  upon  each  of  its  members.     This  as- 
sessment matared  on  the  Ist  day  of  April,  and  notice  thereof 
was  duly  given  to  George  F.  Burr,  who  was  a  member  of  the 
association.     Burr  did  not  pay  his  assessment  on  or  prior  to 
April  1st.     About  noon  of  April  27th,  1891,  Burr  was  injured 
and  made  a  claim  against  the  association  for  the  weekly  benefits 
which  he  alleged  he  was  entitled  to  be  paid  as  the  result  ol  his 
injury  and  his  membership.     The  association  refused  to  pay  the 
claim,  and  Burr  brought  this  suit.     The  evidence  tended  to  show 
that  on  the  26th  of  April,  1891,  Burr  mailed  a  letter  at  York, 
Nebraska,  directed  to  the  association  in  Des  Moines,  Iowa,  con- 
taining his  check  for  three  dollars  to  pay  the  assessment  due 
April  1,  and  that  ordinarily  such  letter  would  reach  the  associa- 
tion on  the  26th  or  by  the  morning  of  the  27th  of  April.     On 
the  other  hand,  there  was  evidence  which  tended  to  show  that 
this  check  was  received  by  the  association  on  the  morning  of  the 
29th  of  April,  or  not  earlier  than  the  afternoon  of  the  :^th  of 
ApriL     On  the  trial  the  association  requested  the  district  court 
to  instruct  the  jury  that  '*  Plaintiff  having  not  paid  soch  assess- 
ment at  or  before  maturity,  his  certificate  ceases  to  be  in  force 
and  effect  until  the  payment  actually  reached  the  secretary  at 
his  oifice  in  Des  Moines,  and  plaintiff's  certificate  of  membership 
only  becomes  valid  from  the  time  said  secretary  received  sach 
payment  at  his  office  in  Des  Moines.     If  you  find  from  the  eyi- 
denoe  that  the  payment  was  leceived  by  the  secretary  at  his 
office  in  Des  Moines  previous  to  the  time  that  the  accident  hap- 
pened to  the  plaintiff,  then  the  plaintiff  is  entitled  to  recover; 
but  if  the  said  payment  did  not  reach  the  secretary's  office  in 
Des  Moines  until  after  said  accident  happened  to  the  plaintiff, 
then  the  plaintiff  is  not  entitled  to  recover  in  any  sum  what- 
ever."   This  instruction  the  court  refused.    Hdd,  (1)  That  it 
was  not  for  the  district  court  to  say  whether  the  evidence  estab* 
lished  the  fact  that  the  assessment  remitted  by  Bnrr  to  the  aaso- 
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ciatton  was  receiTed  by  it  prior  to  the  time  he  was  injared;  that 
was  a  qnestioD  which  the  jarj,  aod  the  jnry  alone,  had  a  right 
to  determine;  (2)  that  Borr's  fall  are  to  pay  the  assessment  doe 
the  Ist  day  of  April  on  or  l>efore  that  date  did  not  oust  him  from 
membership  in  snch  association,  bat  suspended  his  right  to  claim 
indemnity  from  the  association  for  an  injury  received  aAer  the 
assessment  became  dae  and  before  such  payment  was  made;  (3) 
that  the  nature  and  objects  of  the  association  considered,  the  re- 
tention by  the  asHOciation  of  the  remittance  made  by  Burr  was 
not  evidence  that  the  association  waived  Burr's  defaalt;  (4)  that 
the  court  erred  in  refusing  to  give  the  instruction. 

3.  :  Arbitration  Clause  Void.    On  the  trial  the  association 

requested  the  court  to  instruct  the  Jury  that  beibre  Burr  ooold 
maintain  an  action  upon  the  claim  he  must  have  procured  it  to- 
have  been  arbitrated  by  a  committee  of  arbitration  as  provided 
by  the  articles  of  incorporation  ol  the  association;  that  such  ai^ 
bitration  was  a  condition  precedent  to  the  right  of  Burr  to  main- 
tain the  suit  This  insttuctiou  the  district  ooart  refused,  i/e/d, 
(1)  That  the  ruling  of  the  district  court  was  correct;  (2)  that 
whatever  may  be  the  rule  elsewhere,  it  is  the  firmly  established 
doctrine  here  that  if  parties  to  a  contract  agree  that  if  a  dispute 
arises  between  them  that  such  dispute  shall  be  submitted  to  ar- 
bitration, relnsal  to  arbitrate  or  no  arbitration  is  not  a  defense 
to  an  action  brought  on  such  contract  by  one  of  the  parties 
thereto,  as  the  effect  of  such  agreement  is  to  oust  the  courts  of 
their  jurisdiction,  and  is  contrary  to  public  policy  and  therefore 
void. 

4.  Stare  Decisis.     Home  Fire  /ns.  Co.  v.  Benn,  42  Neb.,  537,  and 

cases  there  cited,  and  Pheuix  Ins.  Co.  v.  Bachdder,  32  Neb.,  490, 
39  Neb.,  95,  followed  and  reaffirmed. 

Error  from  the  district  court  of  York  county.  Tried 
below  before  Bates,  J. 

Merton  Meeker  and  Clarh  Varnum,  for  plaintiff  in  error: 

The  National  Masonic  Accident  Association  is  a  mutual 
concern,  a  fact  which  is  detei mined  hj  the  statute  under 
which  it  is  organiztd.  {SUtte  v.  Crifcheft^  37  Minn.,  13; 
Block  V.  Valley  Muliutl  Insurance  Associatioriy  62  Ark., 
201 J  Masonic  Aid  Association  v.  Taylor,  50  N.  W.  l^ep. 
[S.  Dak.],  93;  btcUe  v.  Whiifnore,  76  Wis.,  332;  Cbmmo?i- 
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tetahh  v.  Equitable  Benevolent  Aeaociatiofij  18  Atl.  Rep. 
[Pa.],  1112.) 

Members  of  mutual  insurance  companies  are  conclusively 
presumed  to  know  what  the  laws  of  the  organization  are^ 
and  must  act  accordingly.  {Pfister  v.Get^ig,  122  Ind.,  667;. 
Coleman  v.  Knighie  of  Honor ^  18  Mo.  App.,  189;  Colee  v. 
Iowa  State  MxUual  Ins.  Co.y  18  la.^  425;  Future  v.  Mw^ 
tool  Society  of  SL  Joseph,  46  Vt.,  368 ;  People  v.  St.  George 
Society  of  Detroit,  28  Mich.,  261;  Spary's  Appeal,  116 
Pa.  St.,  391;  Osceola  Tribe  No.  11  Independent  Order  of 
Red  Men  v.  Sdimidt,  57  Md.,  98 ;  Belleville  Ins.  Co.  v.  Van 
Winkle,  12  N.  J.  Eq.,  335;  Hanfv.  Northwestern  Masonic 
Aid  Association,  45  N.  W.  Rep.  [Wis.],  315;  Hood  v^ 
Hartshorn,  100  Mass.,  117;  Rowe  v.  Williams,  97  Mass.^ 
163;  Davenport  v.  Long  Island  Ins.  Co.,  10  Daly  [N.  Y.], 
536;  Delaware  &  Hudson  Canal  Co.  v.  Pennsylvania  Coat 
Co.,  50  N.  Y.,  250;  Lafond  v.  Deems,  81  N.  Y.,  507^ 
Hudson  V.  McCartney,  33  Wis.,  331;  Herrick  v.  Belknap, 
27  Vt.,  673;  United  States  v.  Robeson,  9  Pet.  [U.  8.],  319; 
n-ott  V.  CUy  Ins.  Co.,  1  Cliff.  [U.  8.],  439;  Viney  v.  Big- 
nold,  20  Q.  B.  Div.  [Eng.],  172;  Holland  v.  Supreme 
Council  Chosen  Friends,  25  Atl.  Rep.  [N.  J.],  367.) 

Even  an  old  line  insurer  is  not  liable  during  default  m 
premiums.  {Phenix  Ins.  Co.  v.  Bachelder,  32  Neb.,  and 
citations.) 

There  was  and  could  have  been  no  waiver  of  the  provis- 
ions of  the  by-laws  as  to  time  of  payment.  (Hale  v.  Mu-- 
tual  Fire  Ins.  Co.,  6  Gray  [Mass.],  169;  Brewer  v.  Mu-- 
fual  Fire  Ins.  Co.,  14  Gray  [Mass.],  203;  Oerman  Ins.  Co. 
V.  Heuluk,  30  Neb.,  288;  Dawes  v.  North  River  Ins.  Cd., 
7  Cow.  [N.  Y.],  461.)  Arbitration  was  a  condition  pre- 
cedent to  suit.  {Canfield  v.  Maccabees,  87  Mich.,  626;  Va%i 
Poucke  v.  SL  Vincent  De  Paul  Society,  63  Mich.,  378; 
Anaeosta  Tribe  of  Red  Men  v.  Murbach,  13  Md.,  91  ^ 
Toran  v.  Howard  Association,  4  Pa.  St.,  519;  Woolsry  v. 
Independent  Order  of  Odd  Fellows,  61  la.,  492;  Rood  v^ 
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Mailway  Pdssengei"  &  Freight  Conductors  Mutual  Benefit 
Association,  31  Fed.  Rep.,  62;  Bauer  r.  Samson  Lodge, 
Knights  of  Pythias,  102  Ind.,  262;  Leech  v.  Harris,  2 
Brewster  [Pa.],  571;  Osceola  Tribe  No.  11  Independent 
Order  of  Red  Men  v.  Schmidt,  57  Md.,  98;  Harrington  r. 
Workingmen^s  Building  Association,  70  Gra.,  340;  Old 
Saucelito  Jjand  &  D/*y  Dock  Co.  v.  Commercial  Union  As^ 
surance  Co,,  5  Pac.  Rep.  [Cal.],  232  ;  Perkins  v.  United 
States  Electric  Light  Co.,  16  Fed.  Rep.,  513;  Smith  v.  Bos- 
ton, C.  Sc  M  R.  Co.,  36  N.  H.,  458;  Holmes  v.  Richet,  56 
C«l.,  307;  Haley  v.  Bellamy,  137  Mass.,  357;  Palmer  v. 
Clark,  106  Mass.,  373;  Hood  v.  Hartshoim,  100  Mass., 
117;  Rowe  v.  Williams,  97  Mass.,  163;  Davenport  v.  Long 
Island  Ins.  Co.,  10  Daly  [N.  Y.],  535 ;  Delaware  &  Hudson 
Canal  Co.  v.  Pennsylvania  Coal  Co.,  50  N.  Y.,  250;  Xa- 
fond  V.  Deems,  81  N.  Y.,  507;  Hudson  v.  McCartney,  33 
Wis.,  331 ;  Hennck  v.  Belknap,  27  Vt.,  673 ;  UnUed  States 
V.  Robeson,  9  Pet.  [U.  8.],  319 ;  TroU  v.  City  Ins.  Co.,  1 
Cliff.  [U.  8.],  439;  Vtney  v.  Bignold,  20  Q.  B.  Div. 
[Eng.],  172.) 

SeJgwick  &  Power,  contra,  cited,  contending  that  the  de- 
lay in  payment  had  been  waived.  (Schoneman  v.  Western 
Ins,  Co.,  16  Neb.,  406,  and  authorities  cited ;  Phomix  Ins. 
Co.  V.  Lansing,  15  Neb.,  494;  Nebraska  &  Iowa  Ins.  Co. 
V.  Christiensen,  29  Neb.,  572 ;  Phenix  Ins.  Co.  v.  Bojchelder, 
32  Neb.,  490;  Grand  Lodge  v.  Brand,  29  Neb.,  644; 
Western  Horse  &  Cattle  Ins.  Co.  v.  Scheidle,  18  Neb.,  495. 

The  arbitration  clause  is  invalid.  {Oerman'Amerioan 
Ins.  Co,  V.  Etherton,  25  Neb.,  605 ;  Western  Horse  &  Cattle 
Ins.  Co.  V.  Putnam,  20  Neb.,  331 ;  Bacon,  Mutual  Benevo- 
lent 8ocietie8,  sec.  460.) 

Ragan,  C. 

The  National  Masonic  Accident  Association  (hereinafter 
oalled  the  *' association,")  is  a  corporation  organised  under 
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the  laws  of  the  state  of  Iowa  and  domiciled  in  the  city  of 
Des  Moines,  in  said  state.     The  object  of  the  association  is 
to  furnish  its  members  the  advantages  of  accident  insur- 
aDoe.     The  association  has  no  capital  and  no  capital  stock. 
It  is  purely  a  mutual  institution.     Only  members  of  the 
Masonic  fraternity  can  become  members  of  the  association. 
The  association  does  not  issue  policies,  as  that  term  is  gen- 
erally understood,  but  issues  to  each  of  its  members  a  cer- 
tificate of  membership.     The  members  are  divided    into 
classes  according  to  the  hazard  of  the  occupation  pursued 
by  them.     The  scheme  contemplated  by  the  association  is 
the  payment  of  a  certain  sum  per  week  for  a  specified  time 
to  such  of  its  members  as  may  be  temporarily  injured;  and 
if  such  injury  proves  to  be  permanent  or  results  in  death^ 
then  the  payment  to  such  member  or  his  designated  bene* 
ficiary  of  a  gross  sum  of  money.     The  certificate  of  mem* 
bership  issued  by  the  association  provides:  ''This  associa- 
tion does  not  agree  to  pay  to  any  certificate  holder  or 
beneficiary     *     *     *     ^  greater  sum  than  is  realized  by 
said  association  from  one  assessment  of  two  dollars  made 
and  collected  upon  all  meml>ers  assessable  at  the  date  of  the 
accident"     The  only  money  or  capital  that  the  association 
ever  basis  derived  from  membership  fees  and  dues  paid  by 
and  assessments  made  on  its  members,  and  these  moneys 
are  used  for  the  purposes  of  paying  the  operating  expenses 
of  the  association  and  paying  the  weekly  or  other  benefits 
due  to  its  members.     The  certificate  of  membership  also 
provides:  ''To  keep  this  certificate  in  force  all  assessments 
and  dues  must  be  paid  within  thirty  days  of  the  date  of 
the  notice  from  the  secretary  calling  therefor."    The  affairs 
of  the  association  are  conducted  by  a  board  of  directors 
chosen  annually  from  among  its  members,  each  member  of 
the  association  being  entitled  to  cast  one  vote  for  the  elec- 
tion of  the  directory.     This  vote  may  be  cast  either  in 
person  by  the  member  or  his  proxy.    A  small  membership 
fee  is  required  to  be  paid  by  each  person  on  his  becoming^ 
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a  member  of  the  association,  and  each  member  is  required 
to  pay  to  the  association  the  further  sum  of  one  dollar  on 
the  1st  days  of  January,  April,  July,  and  October  of  each 
year.  These  moneys  are  used  in  defraying  the  operating 
expenses  of  the  association  so  far  as  they  may  be  necessary 
to  that  purpose,  and  the  surplus  is  applied  to  the  payment 
of  benefits  and  death  claims.  Wiien  proof  of  the  death  or 
injury  by  accident  of  any  member  is  received  by  the  asso- 
ciation, if  there  are  not  sufficient  funds  in  the  treasury  to 
pay  the  benefits  or  death  loss,  an  assessment  is  levied  upon 
each  member  of  the  association  for  that  purpose. 

The  by-laws  of  the  association  provide:  '' Informa- 
tion of  the  amount  of  each  required  payment — assessment 
for  the  payment  of  benefits  or  death  losses — ^and  of  the 
time  when  the  same  is  to  be  paid  shall  be  given  by  the  sec- 
retary to  each  member  by  mailing  a  written  or  printed  no- 
tice to  him,  postage  prepaid,  at  his  last  given  post-office 
address,  at  least  thirty  days  prior  to  the  maturity  of  buch 
payment.  Notice  so  given  shall  be  full  legal  notificatiou 
of  such  payment  and  it  shall  thereupon  be  the  duty  of  each 
member  to  promptly  pay  the  same  to  the  secretary  at  his 
office  in  Des  Moines,  Iowa,  on  or  before  such  time  of  ma- 
turity. If  any  member  shall  fail  to  pay  any  required  pay- 
ment on  or  before  the  day  so  fixed  his  certificate  and  mem- 
bership shall  cease  to  be  of  any  force  or  validity,  and  can 
only  be  revived  by  payment  thereof.  No  indemnity  or 
benefits  of  any  kind  shall  be  paid  for  or  on  account  of  any 
injury  received  between  the  time  wheu  the  delinquent  pay- 
ment became  due  and  the  time  when  the  same  is  received 
by  the  secretary  at  his  office."  The  articles  of  incorpora- 
tion of  the  association  also  provide:  ^'Dii^puted  claims  shall 
be  adjusted  as  follows:  Should  such  a  claim  arise  it  shall 
be  referred  to  a  committee  of  three,  all  of  whom  shall  be 
master  Masons,  one  to  be  chosen  by  the  assured  or  his  rep- 
resentative, one  by  the  association,  and  the  two  so  chosen 
Bhall  select  the  third;  none  of  whom  shall  .be  relatives  of 
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the  assured  or  have  auy  })ecuD]ary  interest  in  the  elaioi. 
No  suit  shall  be  brougiit  upon  any  disputed  claim  before 
the  same  shall  have  been  arbitrated  by  snch  committee; 
and  the  award  of  such  committee  shall  be  final  and  conclu- 
sive upon  the  claimant  and  the  assficiation." 

On  the  17ih  day  of  April,  18D0,  George  F.  Burr  was  ac- 
cepted as  a  member  of  the  association  and  a  certificate  of 
tneml>er8hip  of  that  date  duly  issued  to  him.  On  the  14th 
of  February,  1891,  the  board  of  directors  of  the  association 
made  an  assessment  of  three  dollars  upon  each  member  of 
the  association  for  the  purpose  of  raising  money  to  pay  the 
expenses  of  the  association  and  benefits  to  members  who 
were  justly  entitled  thereto.  On  or  before  the  1st  of  March, 
1891,  the  secretary  of  the  association  mailed  in  the  city  of 
Des  Moines,  postage  prepaid,  a  notice  of  this  assessment 
addressed  to  Burr  at  his  post-ofSce  in  York,  Nebraska.  The 
notice  stated  the  amount  of  such  assessment,  and  that  it 
would  be  due  and  payable  at  the  office  of  the  secretary  on 
the  1st  day  of  April,  1891.  Burr  did  not  pay  this  assess- 
ment on  or  prior  to  April  1st,  1891.  About  noon  of  the 
27th  day  of  April,  1891,  Burr  was  injured  and  made  claim 
to  the  association  for  the  weekly  benefit  which  it  pays  to 
its  injured  members.  The  association  refused  to  pay  the 
benefits,  and  Burr  brought  this  action  against  it  in  the  dis- 
trict court  of  York  countv  to  recover  the  benefits  which 
he  alleged  he  was  entitled  to  l)e  paid  by  the  association  as 
the  result  of  his  injury  and  his  membership  in  such  asso- 
•ciation.  lie  had  a  verdict  and  judgment  and  the  associa- 
tion has  prosetuted  to  this  court  a  |)etition  in  error. 

1.  The  evidence  is  undisputed  that  Bun*  was  injured 
about  no<in  on  the  27th  day  of  April,  1891 ;  that  an  assess- 
ment of  $3  was  levied  against  him  and  all  other  members  of 
the  association  bv  its  board  of  directors  on  or  about  the  14th 
of  February,  1891,  for  the  purpose  of  raising  money  to 
pay  the  o|H*rating  exfienses  of  the  association  and  benefits 
to  certain  of  its  members  who  were  entitled  thereto;  that 
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the  secretary  of  the  association  mailed  a  notice  of  thifr 
assessment  to  Burr,  with  the  postage  prepaid,  at  Des- 
Moines,  Iowa,  and  addrecised  to  Burr,  at  York,  Nehiaska,. 
on  or  before  the  1st  day  of  March,  1891 ;  that  this  assess- 
ment was  due  and  payable  at  the  office  of  the  secretary  of 
the  association  in  Des  Moines,  Iowa,  on  the  1st  day  of 
I  April,  1891 ;  that  Burr  did  not  pay  this  assessment  on  or 
before  that  date.  There  is  some  evidence  in  the  record,  od 
behalf  of  Burr,  which  tends  to  show  that  on  the  25th  of 
April,  1891,  he  mailed  a  letter  at  York,  Nebraska,  directed 
to  the  association,  or  its  secretary,  in  Des  Moines,  Iowa,, 
contaiuiug  an  ordinary  check  drawn  by  him  on  a  bank  for 
$3  to  pay  the  assessment  which  had  matured  the  1st  of 
April,  and  that  ordinarily  such  letter  and  check  would  reach 
Des  Moines  on  the  evening  of  the  26th  or  on  the  morning 
of  the  27th  of  April.  On  the  other  hand,  the  evidence 
tends  very  strongly  to  show  that  the  check  which  Burr  sent 
to  the  association  to  pay  the  assessment  due  April  1,  wa<¥ 
received  by  the  association  on  the  morning  of  the  29tli  of 
*  April,  1891,  or  at  least  after  noon  of  the  27th  of  April,. 
1891.  With  this  evidence  before  it  the  association  re- 
quested the  district  court  to  instruct  the  jury:  ** Plaintiff 
having  not  paid  such  assessment  at  or  before  maturity  his* 
certificate  ceases  to  be  in  force  and  effect  until  the  payment 
actually  reached  the  secretary  at  his  office  in  Des  Moines,, 
and  plaintiff's  certificate  of  membership  only  becomes  valid 
from  the  time  said  secretary  received  such  payment  at  his* 
office  in  Des  Moines.  If  you  find  from  the  evidence  that 
the  payment  was  received  by  the  secretary  at  his  office  in 
Des  Moines  previous  to  the  time  that  the  accident  happened 
to  the  plaintiff,  then  the  plaintiff  is  entitled  to  recover;  but 
if  the  said  payment  did  not  reach  the  secretary's  office  iiv 
Des  Moines  until  after  said  accident  happened  to  the  plaint^ 
iff,  then  the  plaintiff  is  not  entitled  to  recover  in  any  sunk 
whatever."  The  district  court  refused  to  give  this  instruc- 
tion, but  peremptorily  instructed  the  jury  to  return  a  ver- 
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diet  for  Burr  for  the  amount  claimed  in  bis  petition. 
The  learned  district  court  was  wrong  in  refusing  to 
give  the  instruction  asked  and  erred  in  instructing  the 
jury  to  return  a  verdict  for  Burr.  The  relations  ex- 
isting between  the  association  and  Burr  and  all  its 
other  members  is  a  contractual  one^  and  the  contract 
of  the  association  with  Burr  and  its  other  members  is 
made  up  of  the  articles  of  incorporation,  the  by-laws 
thereof,  and  the  certificate  of  membership  of  the  members. 
{Holland  v.  Supreme  CauneU  of  the  Order  of  Chosen 
Friends,  25  Atl.  Rep.  [N.  J.],  367.)  By  the  articles  and 
by-laws  of  the  association  and  the  terms  of  the  certificate  of 
Burr's  membership  therein,  Burr  coutracted  and  promts^ 
to  pay  the  assessment  levied  against  him  and  which  ma- 
tured on  April  1st  on  or  before  that  date,  and  if  he  made 
that  payment  the  association  promised  him,  in  case  he 
should  be  temporarily  injured  prior  to  that  time,  to  pay 
him  an  indemnity  of  $25  per  week  for  a  certain  length  of 
time  for  time  lost  as  the  result  of  such  injury.  The  con- 
tract between  the  association  and  Burr  further  provided 
that  if  Burr  should  fail  to  pay  this  assessment  on  the  day 
it  matured  that  from  that  day  until  he  did  make  such  pay- 
ment his  certificate  of  membership  or  the  force  and  effect 
of  it  should  be  suspended ;  and  that  he  should  not  be  en-t 
titled  to  any«indemnity  or  benefits  on  account  of  any  injury 
received  by  him  between  the  time  when  the  assessments  be- 
came due,  April  1,  and  the  date  when  the  assessment  levied 
against  him  should  be  received  by  the  association  at  its  of- 
fice in  Des  Moines,  Iowa.  It  was  not  for  the  district 
court  to  say  whether  the  evidence  established  the  fact  that 
the  assessment  remitted  by  Burr  to  the  association  was  re- 
ceived by  it  prior  to  the  time  he  was  injured.  That  was  a 
question  which  the  jury,  and  the  jury  alone,  had  the  right 
to  determine.  Burr's  failure  to  pay  the  assessment  due  the 
Ist  day  of  April  on  or  before  that  date  did  not  oust  him 
from  membership  in  such  association,  but  suspended  his 
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right  to  claim  indemnity  from  the  association  for  an  injury 
he  received  afier  the  assessment  became  due  and  before  its 
payment;  but  Burr's  rights  as  ai  member  of  the  association 
and  liis  claims  for  an  injury  received  were  reinstated  at  the 
very  moment  of  time  that  the  association  received  at  its 
oiBce  in  Des  Moines  the  assessment  paid  by  Burr.     The 
argument  of  counsel  for  Burr.here  is,  and  tliis  is  perhaps 
Uie  argument  which  influenced  the  court  below,  that  as  the 
aasociation  received  the  assessment  remitted  by  Burr  and  re» 
tained  it  the  association   thereby   waived    Bdrr's  default 
in  not  paying  it  on  the  day  it  matured,  and  though.  Burr's 
claim  to  indemnity  had  been  suspended  since  the  1st  of 
April,  the  receipt  and  retention  of  the  assos:«ment  by  the 
a.«sociation  annulled  the  suspension  and  restored  Burr  to 
the  same  rights  he  would  have  occupied  had  he  paid  his 
assessment  the  day  it  matured.     The  answer  to  this  argu- 
ment is  that  there  is  no  evidence  in  the  record  that  would 
sustain  a  finding  either  by  a  court  or  a  jury  that  the  asso- 
ciation waived  Burr's  default  in  making  the  payment  of  this 
assessment  due  April  1.     It  must  be  borne  in  mind  that 
this  is  not  an  ordinary  insurance  company  which  sells  insur- 
ance to  whoever  will  buy,  but  it  is  a  mutual  concern,  and  it 
is  only  by  the  assessments  levied  upon  all  its  members 
that  the  benefits  to  which  a  member  is  entitled  if  he  be 
injured,  or  tlie  death    benefits  to  which   his    beneficiary 
is  entitled  if  he  shall  die  from  an  injury,  can  be  paid. 
p]very  member  of  the  association  knows  and  must  know 
this,  and  if  all  meml>ers  of  the  association  refuse  to  {>ay 
assessments  levied  against  them  when  due  the  association 
will  have  no  funds  with  which  to  make  good  its  promise 
to  its  members  and  its  bu>iuess  would  be  at  an  end.     A 
member  who  fails  to  pay  his  assessment  when  due,  though 
he  may  afterwards  pay  it  and  his  rights  as  a  member  be 
reinstated  from  the  time  of  making  such  payment,  has  no 
cause  to  complain  because  iiis  rights  as  a  member  and  his 
claims  against  the  association  are  not  made  to  date  back  so 
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as  to  cover  any  injury  he  may  have  received  during  the 
time  of  his  default^  for  this  is  his  express  contract,  and  it  is  a 
reasonable  and  valid  one.     If  a  member  refuses  to  pay  his 
assessment  when  due,  then  the  injured  member  for  whose 
benefit  the  assessment  was  levied  receives  that  much  le^ 
indemnity  than  he  would  have  received  if  the  defaulting 
member  had  paid  his  assessment,  and  if  the  defaulting 
member,  while  in  default,  shall  become  injured,  to  require 
the  other  members  to  indemnify  him  would  be  to  per- 
mit the  party  to  a  contract  who  had  violated  it  to  en- 
force it  as  against  a  party  thereto  who  had  kept  all  his 
promises.     Here  the  contract  is  that  all  the  members  must 
pay  their  assessments  in  order  that  if  one  be  injured  he 
may  be  indemnified  for  loss  of  time.     One  member  is  in- 
jured and  one  or  some  members  refuse  to  pay  their  assess- 
ments and  the  injured  party's  indemnity  is  diminished  by 
so  much.     On  what  principle  of  law  or  equity  then  can 
the  defaulting  members  who  are  injure<l  during  their  de- 
fault claim  that  the  other  members  should  indemnifv  them 

m 

for  the  injury  received  while  in  default?  Phenix  Ins.  Co.  v. 
BacheldeTy  32  Neb.,  490,  was  a  suit  on  a  fire  insurance  policy 
issued  by  an  ordinary  capitalized  corporation.  The  policy 
contained  a  clause  to  the  effect  that  if  the  insured  should 
fail  to  |>ay  his  premium  note  at  the  time  it  matured  then 
the  policy  should  cease  to  be  in  force  and  remain  null  and 
void  during  the  time  the  note  remained  unpaid  after  matu- 
rity, but  that  the  payment  of  the  premium  should  revive 
the  policy  and  make  it  good  from  the  date  of  the  payment 
of  the  premium  note.  This  court,  S|)eaking  through  the 
present  chief  justice,  said :  ''  The  clause  referred  to  is  not 
unreasonable.  It  is  but  fair  and  just  that  while  the  insured 
ia  in  default  of  the  payment  of  his  [premium]  note  the  com- 
pany siiould  not  be  liable  for  los.^,  when  the  parties  have 
so  agreed.". 

2.  The  association  also  requested  the  court  to  instruct 
the  jury  to  the  efiect  that  if  they  found  from  the  evidence 
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that  Burr  was  a  member  of  the  association,  that  be  made 
the  claim  in  suit  against  the  assooialion,  and  that  such  claim 
was  disputed  by  the  associatiou,  that  theo,  before  Burr 
could  bring  an  action  upon  the  claim,  lie  must  have  pro- 
cured the  claim  to  have  been  arbitrated  by  a  committee  of 
arbitration  raised  as  provided  by  the  articles  of  incorpo- 
ration of  the  associaliou;  and  that  such  arbitration  was  a 
condition  precedent  to  the  right  of  Burr  to  maintain  an 
action  in  the  courts  upon  the  claim.  This  instruction  the 
district  court  refused,  and  correctly  so.  Whatever  may  be 
the  rule  elsewhere  it  is  now  the  firmly  established  doctrine 
here  tliat  though  the  parties  to  a  contract  provide  that  if  a 
dispute  arise  between  them  that  such  dispute  shall  be  sub- 
mitted to  arbitration,  refusal  to  arbitrate  or  no  arbitration 
ia  not  a  defense  to  an  action  brought  on  such  a  contract 
by  one  of  the  parties  thereto,  as  the  effect  of  such  agreement 
is  to  oust  the  courts  of  their  legitimate  jurisilictiou  and  is 
contrary  to  public  policy  and  therefore  void.  This  was  the 
rule  announced  in  the  Oerman- American  Ins.  Co.  o.  EOier- 
ton,  25  Neb.,  505.  It  was  followe.1  in  Union.  Tn».  Co.  r. 
Barwick,  36  Neb.,  22;3,  aitd  again  reuffiimed  in  Home  Fire 
Ins.  Co.  t>.  Bean,  42  Neb.,  537.  In  the  latter  case  Hai:- 
RISON,  J.,  sppakitig  for  the  court,  i<aid:  "A  piovi^ion  in  u 
policy  that  no  suit  or  action  agiiiiist  the  insurer  shall  be 
Bustained  in  any  court  of  law  or  chancery  until  :ifter  an 
nwnrd  shall  have  been  obtained  by  arbitration,  fixing  the 
lunt  due  after  the  loss,  is  void^  the  effect  of  Mich  pro- 
on  being  to  oust  the  courts  of  their  legitimate  juriadic- 

"or  the  error  of  the  district  court  in  refusing  to  give  the 
ruction  first  above  quoted  its  judgment  must  be  and  is 
irsed  and  the  cause  remanded. 

Reversed  and  remanded. 


' 
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Alfaed  G.  Corby,  appellee,  et  al.  v.  Schuster, 
HiNGSTON  &  Company  et  al.,  appellants. 

Filed  March  6,  1895.    No.  6203. 


1.  Homestead:  Action  to  Remove  Cloud  Fbom  Title:  Ap- 
PARENT  Lien  of  Judomentb:  Injunction.  The  appellee 
owned  a  lot  and  bailding  situate  thereon  in  McCool  Junction, 
York  oonnty.  The  total  value  of  the  premises  was  less  than 
|2,000.  Appellee  with  his  family  occupied  these  premises  as  a 
homestead.  Appellants  recovered  judgments  against  appellee, 
which  were  of  record  in  the  office  of  the  clerk  of  the  district  coort 
of  said  county,.  The  judgments  were  not  based  on  debts  secured 
by  a  mortgage,  mechanics'  or  vendors'  liens,  nor  for  laborer8\ 
clerks',  or  servants'  wages.  Held,  (1)  That  such  judgments 
were  apparent  liens  upon  appellee's  homestead  and  constituted 
a  cloud  upon  his  title  thereto,  which  a  court  of  equity  had  juris- 
diction to  remove  at  the  suit  of  the  appellee;  (2)  that  it  was 
not  an  essential  prerequisite  to  the  maintenance  of  the  action 
that  the  judgment  creditors  were  threatening  to  cause  execu- 
tions to  be  issued  and  levied  upon  the  homestead;  (3)  that  the 
judgments  might  be  used  injuriously  and  vezationsly  to  harass 
the  homestead  owner  and  figure  and  depreciate  his  title  to  the 
property  were  sufficient  to  authorize  the  interposition  of  a  court 
of  equity. 

:  Dwelling  House.     Appellee*s  building  on  said  premises 


2. 


was  a  two-story  firame  building.  He  used  the  first  floor  for  mer- 
cantile purposes  and  resided  with  his  family  on  the  second  floor. 
Held^  (1)  Such  building  was  a  ''dwelling  house"  within  the 
meaning  of  section  1,  chapter  36,  Compiled  Statutes,  1893,  en- 
titled "  Homesteads; "  (2)  this  statute  by  the  word  "dwelling 
house"  does  not  contemplate  any  particular  kind  of  house. 
This  requirement  of  the  law  is  satisfied  if  the  homestead  claim- 
ant and  his  family  reside  in  the  habitation,  whatever  be  its 
character,  on  the  premises  claimed  as  a  homestead. 


:  Abandonment:  Evidence.    The  rule  is  that  to  establish 

abandonment  of  a  homestead  the  evidence  must  show  not  only 
that  the  party  removed  from  the  homestead,  but  that  he  did  so 
with  the  intention  of  not  returning,  or,  afler  such  removal,  he 
formed  the  intention  of  remaining  away.  Mallard  v,  Firal  Nat. 
Bank  of  North  PlaUe,  40  Neb.,  784,  and  cases  there  cited,  fol- 
lowed. 
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4.  :  :  ,     One  of  the  issues  tried  in  this  case  was 

whether  appellee  had  ahaDdoned  his  homestead.  The  ^ideooe 
was  that  appellee,  prior  to  the  hringing  of  this  action,  leased  the 
premises  at  McCool  Junction  for  a  year,  the  rent,  by  the  terms 
of  the  lease,  being  applied  to  discharge  a  mortgage  on  the  prem- 
ises; removed  with  his  family  to  a  town  in  an  adjoining  county 
for  the  purpose  of  sending  his  older  children  to  a  college  located 
there;  left  a  part  of  his  household  goods  in  the  building  on  the 
lot  at  McCoul  Junction;  rented  a  house  in  the  town  removed  to 
in  which  be  and  his  family  resided;  that  when  he  removed  from 
his  homestead  he  intended  returning  there;  that  he  had  not  since 
changed  that  intention;  that  while  he  resided  in  the  adjoining 
county  he  voted  once  therein  at  a  general  election.  The  district 
court  found  that  appellee  had  not  abamloued  his  homestead. 
BcM^  (1)  That  whether  appellee  at  the  time  he  removed  from 
McCool  Junction  did  so  with  the  in  ention  of  returning,  and 
whether  ai  pellee  after  settling  in  the  adjoining  county  lormed 
the  intention  of  remaining  away  from  his  former  homestead, 
were  questions  ot  fact  for  the  trial  court;  ('i)  that  by  voting  in 
the  adjoining  county  appellee  may  have  violated  the  law, — may 
have  committed  a  crime, — but  whether  he  did  so  was  not  the  issue 
tried  in  this  case;  (3)  appellee's  voting  in  the  adjoining  connty 
was  evidence  tending  to  show  that  when  he  removed  from  Mc- 
Cool Junction  he  did  so  with  the  intention  of  not  returning,  or 
that,  after  settling  in  the  adjoining  county,  he  had  formed  the 
intention  of  remaining  away  Irom  his  former  honiestead,  but 
such  act  of  appellee  was  not  conclusive  evidence  of  such  inten- 
tion ;  (4)  that  the  district  court  was  not  bound  to  disregard  all 
the  other  facts  and  circumstances  in  the  case  in  favor  of  the 
contention  of  appellee  and  find  that  because  he  had  exercised 
the  right  of  suff.age  in  the  adjoining  connty  that  such  fact  was 
conclusive  evidence  that  he  had  abandoned  his  former  home- 
stead; (5)  that  the  evidence  supported  the  finding  of  the  district 
court.  {Dennis  v  Omaha  Nat.  Bank^  19  Neb.,  675.) 

5.  :  INJUKCTION  Agaikst  Judombnts:  Drcrbb.     That  the 

decree  of  the  district  court  perpeiually  enjoining  the  appellants 
from  alt  mpting  to  satisly  their  judgments  by  judicial  sale  Of 
said  home.stead  premises  should  be  so  modified  as  to  permit 
appellants,  at  any  time,  to  move  the  court  for  a  vacation  of  such 
injunction  on  showing  that  the  appell«*e,  still  owning  the  legal 
title  to  said  premiHes,  had  permanently  abandoned  the  premises 
as  a  homestead,  or  that  said  premises  had  appreciated  in  value  so 
that  the  interest  of  the  appellee  therein  had  become  of  a  greater 
value  than  $i,(HJO. 
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Appeal,  from  the  district  court  of  York  county.  Heard 
below  before  Bates,  J. 

The  facts  are  stated  in  the  opinion  by  Commissioner 
Raoan. 

A.  O,  Greenlee  and  Oeorge  B.  Francey  for  appellants: 

An  action  quia  timet  to  declare  a  judgment  not  to  be  a 
lien  on  property  claimed  as  a  homestead  and  to  debar  the 
creditor  from  claiming  such  lien  cannot  be  maintained  by 
a  judgment  debtor,  nor  by  any  one,  while  the  judgment 
debtor  remains  the  owner  of  the  property. 

The  property  in  controversy  does  not  possess  the  essen- 
tial characteristics  of  a  homestead.  {Garrett  v.  Jones^  10 
80.  Rep.  [Ala.],  702;  Rhodes  v.  McCormick,  4  la.,  368.) 

It'  the  property  ever  was  a  homestead  it  was  al)an<]oned 
as  such  long  prior  to  the  commencement  of  this  action. 
{Bowker  v.  Collins^  4  Neb.,  494;  Jarvais  v,  Moe,  ;^8  Wis., 
440;  Garibaldi  v.  Jones,  48  Ark.,  230;  la  re  Ritaie  of 
Phelan,l6  Wis.,  79;  Warren  v.  Peterson,  32  Neb.,  728; 
Holmes  V.  Greene,  7  Gray  [Maas.],  299;  Herriok  v.  Graves^ 
16  Wis.,  157;  Atchison  Savings  Bank  v.  Wheeler,  20  Kan., 
625;  Kimbaliv.  Wilson,  59  la.,  638;  Cabeen  v.  Mulligan, 
37  III.,  230.) 

Sedgwick  &  Power,  contra,  contending  that  the  home- 
stead was  not  abandoneil,  cited :  Kenley  v,  Hudleson,  99 
III.,  493;  Holden  v.  Pinney,  6  Cal.,  234;  Dunn  v.  Tozer, 
10  Cal.,  171 ;  Bunker  v.  Paquetie,  37  Mich.,  79 ;  Eaper  v. 
Aikire,  37  Ark.,  283;  Brown  v.  Wutsm,  41  Ark.,  309; 
Wetzv.  Beard,  12  O.  St.,  431 ;  Dimb  v.  Wogan,  27  Neb., 
238 ;  Giies  v.  Miller,  36  Neb.,  346 ;  Dennis  v.  Omaha  Nat. 
Bank,  19  Neb.,  675. 

Ragan,  C. 

On  the  25th  day  of  Novemlw,  1892,  Alfred  G.  Corey 
and  Mary  C.  Corey  brought  this  action  in  the  district  court 
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of  York  GOUDtf,  making  Schuster,  HiDgston  &  Co.  and 
Plummer,  Perry  &  Co.  defendants  thereto.  The  Coreys  in 
their  petition  alleged  that  they  were  husband  and  wife,  resi- 
dents aud  citizens  of  the  ntate  of  Nebraska,  had  a  family 
of  five  children ;  that  they  were  the  owners  in  fee-simple 
of  lot  23,  in  block  48,  in  the  town  of  McCool  Junction,  in 
^id  York  county  ;  that  said  real  estate  consisted  of  one  lot 
and  a  dwelling  house  and  out-buildings  ihereou,  all  of  the 
value  of  not  to  exceed  $800 ;  that  they  had  occuj)ied  said 
premises  as  their  humesteud  since  June,  1885,  until  within 
about  four  munihs  of  (he  time  of  filing  the  |>e(ition,  dur- 
ing which  four  montlis  they  had  beeu  living  tem|>orarily  in 
Clay  oounty,  Nebratiku,  where  they  were  educating  their 
children,  the  older  children  being  in  attendance  upon  a  col- 
lege in  said  Ctay  county ;  that  neither  of  tliem  had  any 
uther  liomesteud  than  the  above  described  real  estate,  and 
that  neither  of  them  had  any  other  real  estate  whatever ; 
that  the  partiett  made  defendants  to  the  action,  in  the  year 
18dl,  recovered  certain  Judgments  against  the  said  Alfred 
G.  Corey,  which  judgments  are  of  record  in  the  office  of 
the  clerk  of  the  district  court  of  said  York  county  and  are 
wholly  unpaid;  that  said  judgments  were  4iot  based  on 
debts  secured  by  mechanioi',  laborers',  or  vendors'  liens, 
nor  on  debts  secured  by  mortgage  on  said  premises,  but 
that  they  cast  a  cloud  upon  the  title  of  plaintiffs  to  said 
premises  and  caused  persons  not  learned  in  the  law  and  not 
fully  informed  of  the  facts  to  question  the  title  of  said 
premises  as  against  said  judgments,  to  the  annoyance,  injury, 
and  damage  of  the  plaintiffs;  that  said  premises  were  in- 
cumbered by  a  mortgage  of  $300;  that  plaintiffs  had  but 
little  means  and  were  desirous  of  selling  said  premises  for 
the  purpose  of  investing  the  proceeds  in  a  cheaper  home- 
stead and  one  not  incumbered.  The  prayer  was  that  said 
judgments  and  each  of  them  might  be  decreed  to  be  not 
liens  upon  the  premises  ;  that  the  cloud  cast  thereby  upon 
the  title  to  said  premises  might  be  removed,  and  the  parties 
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made  defendants  perpetually  enjoined  from  asserting  or 
K^laiming  a  lien  oo  said  premises  by  virtue  of  said  judgments. 
The  parties  made  defendants  to  the  action  appeared  and  an- 
swered the  petition.  The  district  court  found  all  the  issqes 
in  favor  of  Corey  and  wife  and  entered  a  decree  as  follows : 
''^It  is  hereby  ordered  and  adjudged  by  the  court  that  such 
judgments  be,  and  they  hereby  are,  declared  no  liens  on 
said  real  estate,  and  said  defendants  are  hereby  enjoined 
from  setting  up  any  claim  to  or  claiming  any  lien  on  said 
premises  by  reason  of  their  said  judgiiients."  From  this 
decree  Schuster,  Hingston  &  Co.  and  Plummer,  Perry  & 
€o.  have  appealed. 

1.  The  first  contention  is  that  the  petition  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  The  argu- 
ment is  that  these  judgments  do  not  constitute  clouds  upon 
(he  title  to  the  homestead.  By  the  provisions  of  our  statute 
a  homestead  not  exceeding  in  value  $2,000,  consisting  of  a 
dwelling  house  in  which  the  claimant  resides  and  the  land 
on  which  the  same  is  situate^  not  exceeding  two  contiguous 
lots  within  any  incorporated  city  or  village,  is  exempt  from 
judgment  liens  and  from  execution  or  forced  sale,  unless 
the  judgment  against  the  owner  of  the  homestead  shall  be 
based  on  certain  debts  not  material  here.  (Ch.  36,  Comp. 
Stats.,  18J>3,  entitled  "Homesteads.")  By  section  477  of 
the  Code  of  Civil  Procedure  it  is  provided:  ''The  lands 
and  tenements  of  the  debtor  within  the  county  where  the 
judgment  is  entered  shall  be  bound  for  the  satisfactipn 
thereof,  from  the  first  day  of  the  term  at  which  judgment 
is  rendered,^'  etc.  It  is  clear  then  that  the  judgments  of 
the  appellants  are  apparent  liens  upon  the  homestead  of  the 
Coreys.  Do  these  apparent  liens  constitute  a  cloud  upon 
their  title  to  said  premises?  ^ 

In  Lick  V.  Bay,  43  Cal.,  83,  it  is  said :  "  If  a  title  against 

which  relief  is  prayed  as  a  cloud  be  of  such  a  character  that, 

if  asserted  by  action  and  put  in  evidence,  it  would  drive 

the  other  party  to  the  production  of  his  own  title  in  order 

22 
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to  wtablisi)  a  defeiiBe,  it  constitutes  a  cloitd  which  the  latter 
has  a  right  to  call  upon  eqnity  to  remove." 

In  Sanxay  v.  Hunger,  42  Ind.,  44,  it  is  said:  "When 
the  clnim  set  up  by  one  to  bd  interest  in  land  ap|>ears  to  be 
valid  on  the  fare  of  the  record,  and  the  defeLt  can  only  be 
made  (o  appear  by  extrinsic  evidence,  particularly  if  that 
evidence  depeuds  upon  oral  testimony,  it  presents  a  case 
invoking  the  aid  of  a  court  of  equity  to  remove  it  as  a 
cloud  upon  the  title."  The  court  cites  1  Story,  Equity, 
sec.  711,  and  Crooke  v.  Andreioa,  40  N.  Y.,  547. 

Under  ihe  jurisdiction  and  practice  in  equity,  independ- 
ently of  statute,  the  oliject  of  a  bill  to  remove  a  cloud  upon 
title,  and  to  quiet  the  posnessioa  of  real  estate,  is  to  protect 
the  owner  of  the  legal  title  from  being  disturbeil  in  his 
possession,  or  harassed  by  suits  in  r^ard  to  that  title. 
(Mr.  Justice  Gray,  in  Frost  v.  SpiUey,  121  U.  S.,  552; 
Fkelps  p.  Hajris,  101  U.  S.,  370;  QVy  of  Hartford  e. 
Ckipman,  21  Conn.,  488.) 

In  3  Pomeroy,  Equity  Jurisprudence,  it  is  said: 

"Sec.  1398.  The  jiirisdietion  of  courts  of  equity  to  re- 
move clouds  from  liile  is  well  settled,  the  relief  being 
granted  on  the  principle  quia  timet;  that  is,  that  the  deed 
or  other  instrument  or  proceeding  constituting  the  cloud 
may  be  used  to  injuriously  or  vexatiouely  embarrass  or  af- 
fect a  plaintiff's  title. 

"Sec.  1399.  Whether  or  not  the  jurisdiction  will  be  ex- 
ercised depends  upon  the  fact  that  the  estate  or  interest  ti> 
be  protected  is  equitable  in  its  nature,  or  that  the  reraetlies 
at  law  are  inadequate  where  the  estate  or  iuterest  is  legal, 
*  *  *  While  a  court  of  eqnity  will  set  aside  a  deed, 
agreement  or  proceetlhig  affecting  nal  estate,  where  exlrin- 
sic  evtdeuce  is  nece.'^ary  to  show  its  invalidity,  because 
such  in-truraeot  or  pniceedixg  may  be  u-ie<]  for  annoying 
and  injurious  purjjoses  at  a  time  when  the  evidence  to 
couteAt  or  resist  it  may  not  be  as  elTictunl  an  if  aBe«l  at 
once,  still,  if  the  defect  appears  upon  its  face  and  a  resort 
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to  extrinsic  evidence  is  unnecessary,  the  reason  for  equitable 
interference  does  not  exist  for  it  cannot  be  said  that  any 
cloud  whatever  is  cast  upon  the  title/' 

Applying  the  doctrine  of  these  authorities  to  the  facta 
of  the  case  at  bar  we  reach  the  conclusion  that  the  judg- 
ments of  the  appellants  are  apparent  liens  upon  the  home- 
stead of  the  Coreys,  and  as  such  constitute  a  cloud  upoiv 
the  title  to  the  homestead,  which  a  court  of  equity  has  juris* 
diction  to  remove  at  the  suit  of  the  homestead  owner.  If 
the  appellants  should  cause  executions  to  be  issued  and. 
levied  upon  this  real  estate  it  would  require  the  production 
of  extrinsic  evidence  on  the  part  of  the  Coreys  to  show 
that  such  real  estate  was  not  in  fact  subject  to  the  liens  of 
such  judgments.  It  is  not  an  essential  prerequisite  to  the 
maintenance  of  such  an  action  as  this  that  the  judgment 
creditors  should  be  threatening  or  about  to  cause  executions^ 
to  be  issued  and  levied  upon  the  exempt  homestead.  It  is 
sufficient,  to  authorize  the  interposition  of  a  court  of  equity^ 
that  the  existence  of  the  apparent  liens  of  the  judgments 
upon  the  premises  may  be  used  injuriously  or  vexatiously 
to  harass  the  owner  of  the  homestead  and  injure  and  de- 
preciate his  title  to  the  property. 

2.  The  evidence  in  the  record  shows  that  the  building: 
on  the  homestead  premised  of  Corey  was  a  one  and  one- 
half  story  frame  building.  The  first  floor  of  this  building 
was  used  by  Corey  for  the  purpose  of  conducting  therein  » 
mercantile  business;,  while  he  and  his  family  resided  on  the 
second  floor,  which  was  divided  into  several  rooms  or  apart- 
ments suitable  for  dwelling  purposes.  The  second  argu- 
ment is  that  the  building  on  the  homestead  premises  was^ 
and  18  not  a  ''dwelling  house''  within  the  meaning  of  the 
statute.  We  think  this  argument  wholly  without  merit. 
The  law  does  not  contemplate  by  the  word  "dwelling- 
house''  any  particular  kind  of  house.  It  may  be  a  "  brown- 
stone  front,"  all  of  which  is  occupied  for  residence  pur- 
poses, or  it  may  be  a  building  part  of  which  is  used  for 
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iiaaking  or  business  purposes,  or  it  may  be  a  tent  of  clotb. 
All  tbat  the  lavr  requires  on  the  subject  is  that  the  borne* 
istead  claimant  and  his  family  should  reside  in  this  habita* 
tion  or  dwelling  house,  wlialever  be  ils  character,  on  liie 
premises  clainaed  as  a  homestead. 

3.  The  third  argument  is  that  the  evidence  shows  that 
Corey  and  lita  wife  abandoned  the  premises  claimed  as  a 
homestead  prior  to  the  bringing  of  this  suit.  The  evidence 
ia  that  Corey  and  his  wife  resided  in  the  upper  story  of 
ihe  building  on  this  lot  from  1886  until  within  a  few 
mouths  before  the  bringing  of  this  suit;  that  while  they 
were  so  residing  on  the  premises  Corey  conducted  a  mer- 
cantile business  oo  the  first  fioor  of  the  building;  that  he 
failed  in  business  and  made  an  assignment  for  the  benefit 
of  his  creditors;  that  for  some  time  after  that  event  he  sold 
tnachinery  on  commission,  using  (lie  building  formerly 
u.-ed  by  him  as  a  store-room  for  that  purpose,  himself  and 
fiimily  continuing  tu  reside  in  the  upper  story  of  the  build- 
ing;  that  about  four  months  before  this  action  was  brought 
he  leased  the  homestead  premises  for  a  year  or  a  year  and 
one-half,  the  provisions  of  (he  lease  being  such  that  the 
rents  were  applied  to  the  discharge  of  the  mortgage  incum- 
brance upon  the  homestead  premises;  that  he  then  removed 
with  his  family  to  Fairfield,  in  Clay  county,  in  this  state; 
tbat  he  went  there  intending  to  return  to  McCool  Junc- 
tion; that  at  the  time  of  the  removal  of  himself  and  family 
to  Fairiield  he  left  part  of  his  househdd  goods  in  the  build- 
ing on  the  premises  claimed  as  a  homestead  in  McCool 
Junction ;  that  he  bought  no  property  in  Fairfield;  that  he 
moved  his  family  (o  that  place  for  the  purpose  of  sending 
his  oldest  children  to  a  oollt^  situate  there.  All  this  evi- 
dence is  practically  undisputed.  "The  rule  ia,  that  to  es- 
tablish abandonment  of  a  homestead  the  evidence  must 
show,  not  only  that  the  party  removed  from  the  homestead, 
but  that  he  did  so  with  the  intention  of  not  returning,  or, 
after  such  removal,  he  formed  the  intention  of  remaining 
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away."  {Edwards  v.  Reid,  39  Neb.,  646;  McUlard  r.  Fird 
Nat,  Bank  of  North  Plaiie,  40  Neb.,  784,  and  cases  there 
cited.)  But  Corey  while  living  in  Fairfield  voted  at  the 
general  election  held  preceding  the  bringing  of  this  action; 
and  this  act  of  Corey  in  voting,  it  is  argued  by  counsel 
for  appellants,  conclusively  establishes  either  that  Corey 
at  the  time  he  left  McCool  Junction  left  without  the 
intention  of  ever  returning  to  his  homestead,  or  that 
after  he  settled  in  Fairfield  he  formed  the  intention  of 
remaining  away  from  his  former  homestead.  Whether 
the  Coreys  at  the  time  they  removed  from  McCool  Junc- 
tion to  Fairfield  did  so  with  the  intention  of  returning 
to  McCool  Junction,  and  whether  after  they  settled  in 
Fairfield  formed  the  intention  of  remaining  there  or  at 
least  of  not  returning  to  their  farmer  homestead,  were  ques- 
tions of  fact  for  the  trial  court,  which  it  found  in  their  fa- 
vor. The  fact  that  Corey  voted  while  residing  in  Fair- 
field was  and  is  a  strong  circumstance  tending  to  show 
tliat  he  either  left  McCool  Junction  with  the  intention 
of  not  returning  there  to  live,  or  that  after  he  settled' 
in  Fairfield  he  formed  the  intention  of  remaining  away 
from  or  not  returning  to  his  former  homestead.  But 
tliis  act  of  Corey ]^  though  evidence  of  abandonment  of  hh 
homestead,  was  not  conclusive  evidence  of  such  abandon- 
ment. Corey  in  voting  in  Fairfield  may  have  violated  the' 
law,  may  have  committed  a  crime,  but  that  was  not  the  h^ 
sue  tried  in  tlus  case.  If  Corey  removed  with  his  family 
from  McCoal  Junction  to  Fairfield  temporarily  and  with 
the  intenfibn  of  returning  to  his  homestead  at  McCoo) 
Junction,  and  if  after  settling  in  Fairfield  he  did  not 
abandon  the  intention  of  returning,  then  the  mere  fact  that 
he  unlawfully,  illegally,  or  criminally  exercised  the  right  of 
suffrage  while  in  Fairfield  is  not  conclusive  evidence  that 
he  had  abandoned  his  homestead.  What  Corey  and  his 
wife,  or  either  of  them,  said,  if  anything,  at  the  time  they 
removed  from  McCool  Junction  as  to  whether  they  were 
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;oiDg  away  permanently  or  with  the  iDteDtion  of  returning 
he  fact  that  they  \v(t  part  of  their  household  goods  at  Mc- 
Tool  Junction,  the  fact  that  they  applied  the  rents  from  the 
tfcCool  Junction  homestead  to  the  discharge  of  tlie  mort- 
gage upon  the  premises,  were  all  facts  and  circumstances  in 
evidence  which  tended  to  support  the  contention  of  the 
Doreys  ihat  they  had  not  abandoned  their  homestead  ;  and 
he  fact  that  Corey  exercised  the  right  of  suffrage  while  re- 
liding  in  Fairfield  was  evidence,  and,  as  already  said,  very 
itroDg  evidence,  which  t«nded  to  support  the  contention  of 
he  appellants  that  Corey  had  abandoned  his  homestead  at 
VIcCuol  Junction  when  he  removed  therefrom ;  but  what 
^orey  and  his  wife  said  as  to  their  intentions,  their  leaving 
>art  of  their  household  goods  at  McCool  Junction,  and  the 
ipplication  ibey  made  of  the  rent  derived  from  the  home- 
itead,  nor  either  of  these  fads,  were  conclusive  evidence  ia 
avor  of  their  theory,  nor  was  the  district  court  liound  todis- 
t^ard  all  the  facts  and  circum stances  in  evidence  in  the  case 
n  favor  of  the  coiilention  of  Corey  and  wife  and  say  that  be- 
»U8e  Corey  exercised  the  rigjit  of  suffrage  while  in  Fairfield 
:liat  all  his  other  conduct  and  all  the  other  circumstances  in 
evidence  in  the  case  should  count  for  nothing,  Corey's  vot- 
nginFairfieldshould  have  been  and  was  by  the  district  court 
weighed  and  considered  in  connection  with  all  the  other  cou- 
iuct  of  Corey  and  his  wife  in  the  premises  and  the  other  facts 
ind  circumstances  in  evidence.  {Dennisv.  Omaha  Nat.  Baitk, 
LdNeb.,  675.)  Theevideucesustaius  the  finding  of  the  dis- 
trict court  that  the  Coreys  did  not  remove  from  McCool 
Junction  with  the  intention  of  not  returning.  The  decree 
[>f  the  district  court,  however,  is  too  broad.  It  per|>etuatly 
enjoins  the  appellants  from  attempting  to  satisfy  their 
judgments  by  a  judicial  sale  of  the  real  estate  in  contro- 
versy in  this  action.  If  this  real  estate  by  reason  of  the 
growth  and  development  of  the  town  of  McCool  Junction 
or  the  surrounding  country,  or  other  causae  should  appre- 
ciate in  value  until  it  was  worth  more  than  |2,000,  then 


Vol.  44]         JANUARY  TERM,  1896. 


279 


Lincoln  Shoe  Mfg.  Co.  y.  Sheldon. 


the  appellants  would  be  entitled  to  have  applied  towards 
the  satisfaction  of  tlieir  judgments  whatever  interests  the 
Ooreys  had  in  said  real  estate  in  excess  of  $2^000;  and  if 
they  in  the  future — still  owning  the  title  to  these  premises 
— should  permanently  abandon  such  premises  as  a  home- 
stead, then  it  is  clear  that  tlie  appellants  would  be  entitled 
to  have  their  judgments  satisfied  by  a  judicial  sale  of  said 
veal  estate.  {Hoy  v.  Anderson,  39  Neb.,  390.)  The  decree 
of  the  district  court  will  therefore  be  so  modified  as  to  per- 
mit the  appellants  to  at  any  time  move  the  court  for  a  va- 
<iition  of  the  injunction  granted  in  this  case  on  showing 
that  the  Coreys,  still  owning  the  legal  title  to  said  prem- 
ise«y  have  permanently  abandoned  the  premises  as  a  home- 
«itcad,  or  that  said  premises  have  appreciated  in  value  so 
that  the  interest  of  the  Coreys  therein  is  of  a  greater  value 
than  $2,000;  and  as  thus  modified  the  decree  of  the  dis- 
trict court  is  affirmed. 

Judgment  aooordikglt. 


Lincoln  Shoe  Manufacturing  Company  v.  Frank 

L.  Sheldon. 

FiLSD  Mabch  5,  1896b     Na  6217. 


44  879 

f44  687 

44  279 

54  409 


44  270 
68  648 


44  279 
61  126 


1.  Corporations :  Subscription  Contbaots  :  CoNSTBUonoir.  ▲ 
manQtactorinjc  corporation  sued  Sheldon  on  an  imstrament  in 
wr  ting,  signed  by  himself  and  others,  as  follows :  **  For  valna 
received  we,  the  undersigned  subscribers,  hereby  bind  ourselves 
to  pnrchane  the  nnmi>er  of  shares  of  stock  set  opposite  our  re- 
spf-ctive  nsmes  in  the  Lincoln  Shoe  Manufacturing  Company  at 
fifty  dollar:!  per  share  ;  one-fourth  of  the  amount  so  subscribed 
*  *  *  to  be  paid  when  the  foundation  of  the  building  is  laid  ; 
one-fourth  when  the  buHdin;^  is  under  roof,  and  the  balance  on 
call  of  the  directors."  Sheldon  demurred  to  the  petition  on  the 
(ground  that  it  did  not  state  a  cause  of  action.  Held^  (1)  That 
\fj  the  oonlract  in  buit  Sheldon  became  a  subscriber  to  the  ca|^ 
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ital  stock  of  the  manuractnriiiK  company  ;  (2)  that  Sheldon's 
contract  was  not »  contract  to  pnTcbue  Block  of  the  corporation  ; 
(3)  and  If  It  had  bean,  the  manufacturing  companj's  meMor* 
of  damagee  would  be  the  contract  price  of  the  itock,  it  having 
tendered  the  atock  to  Sheldon  before  aoit  was  brought. 

2.  Sales;  Bbbaoh  os  Contkaot:  Dahaoes.     Where  a  vendee  re- 

fosea  to  perform  the  vendor  baa  either  of  two  remediee.  He  BUtj 
keep  the  properly  made  the  subject  of  the  contract  and  sne  the 
Vendee  for  damages  for  a  breach  of  his  contract,  and  in  sncb 
case  his  measDre  of  damacee  will  be  the  difference  between  the 
contract  price  of  the  property  and  its  actaai  value  at  the  dat« 
of  the  vendee's  breach  of  the  contract;  or  tlie  vendor  may  tender 
the  property  made  the  subject  of  the  contract  to  the  vendee, 
and  then  in  a  suit  upon  the  contract  the  vendor's  meaaore  of 
damages  will  be  the  contract  price  of  the  property. 

3.  Corporations:   Chaktbbs.     In  this  state  the  legislature  does 

not  by  a  special  act  charter  a  tor^'oratiou,  but  all  corporations 
are  formed  nnder  general  laws,  and  these  lawa  and  the  articles 
of  incorporation  adopted  in  pursuance  of  and  In  conformity  with 
such  IBWH  cnnstitate  tbe  charter  of  a  corporation  in  this  stste- 

4.  :  SuB.scBipriON.     The  fact  that  all  the  stock  anthoriied 

h;  the  ariiclee  of  incorporation  of  a  maQnraetnrlDg  oompaoy 
formed  under  sections  37,  38,  and  39,  chapter  16,  Compiled 
Statutes,  1US3,  entitled  "CorporationB,"  haa  not  been  sub- 
scribed, is  not  a  defeiiae  to  a  snbsi^riber  for  part  of  such  slock 
when  sued  on  his  contract  of  snbecriptioD,  if  ten  per  cent  of  the 
stock  of  eoch  manofacturing  corporation  has  been  subscribed. 

6.  :  .     Lieeies  r.  Omaha  Hottl  Co..  6  Neb.,  50.  HaU  v. 

Sa/ibont,  16  Neb.,  1,  and  Harda  v.  Flaile  Valley  /mproicmsnl  Cb., 
35  Neb.,  263,  distiognisbed. 

Ebrob  from  the  district  court  of  Laacaster  ooanty. 
Tried  below  before  Hall,  J. 

See  opinioD  for  statement  of  the  case.        * 

Thomas  O.  Mwtger,  for  plaiDtiGr  ia  errori 
It  was  unnecessary  to  all^e  that  all  the  stock  had  been 
subscribed.     It  was  sufficient  to  allege  that  more  than  ten 
perceut  of  tlie  stock  had  been  subscribed.  (Compiled  Stat- 
utes, ch.  ]6,  sec.  39;  Cook,  Stock  &  Stockholders,  sees.  177^ 
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178;  Abbott  V.  Omaha  Smelting  Co.,  4  Neb.,  416;  Hunt  v. 
Kansas  &  Missouri  BHdge  Co.,  11  Kan.^  412;  Port  Ed- 
ward, G  &  N.  R.  Co.  V.  Arpin^  80  Wis.,  214;  Hoagland 
V.  Cincinnati  &  F.  W.  R.  Co.,  18  Ind.,  452;  Schenectady  A* 
&  P.  R.  Co.  V.  Thaicher,  11  N.  Y.,  102;  HamilUm  &  D.P. 
R  Co.  V.  Rice,  7  Barb.  [N.  Y.],  166 ;  Boston,  B.  &  G.  R. 
Co.  V.  Wellington,  113  Mass.,  79;  Hanover,  J.  &  S.  R.  Co. 
V.  Haideman,  82  Pa.  St.,  36;  Penobscot  &  K.  R.  Co.  v. 
BarUeU,  12  Gray  [Mass.],  244;  New  Haven  &  D.  R.  Co.  v. 
Chapman,  38  Conn.,  65;  Illinois  River  R.  Co.  v.  Zimmer, 
20  111.,  564;  Beach,  Corporations,  p.  866,  sec.  535;  Hafe 
V.  Sanborn,  16  Neb.,  1.) 

There  was  a  sufficient  averment  to  show  that  plaintiff  was 
organized  under  the  manufacturing  company  statute.  {Poi-t 
Edward,  C.  &  N.  R.  Co.  v.  Arpin,  80  Wis.,  217;  Mo- 
rawetz,  Corporations,  sec.  38 ;  Dorsep  v.  Hall,  7  Neb.,  460 ; 
Maxwell,  Code  Pleading,  pp.  379, 393 ;  Bliss,  Code  Plead- 
ing,  pp.  208-213.) 

The  contract  was  a  subscription.  Plaintiff  would  be  en- 
titled to  recover  if  it  were  a  contract  of  purchase.  (3  Par- 
sons, Contracts,  208*  ;  Newark,  Sales,  sec.  391 ;  Wasson  v. 
Palmer,  17  Neb.,  330;  Thompson,  Stockholders,  sec.  105; 
Cook,  Stock  &  Stockholders,  sec.  52 ;  Van^eiheyden  v.  Mai- 
fory,  1  N.  Y.,  459;  Buffalo  &  J.  R.  Co.  v.  Gifford,  87  N.  Y., 
294;  Peninsular  R.  Co.  v.  Duncan,  28  Mich.,  130;  Oler 
V.  Baltimore  &  R.  R.  Co.  41  Md.,  591 ;  Beene  v.  Cahawba 
A  M.  R.  Co.,  3  Ala.,  660 ;  Penobscot  R.  Co.,  v.  Dummer, 
40  Me.,  172 ;  Haskell  v.  Sells,  14  Mo.  App.,  91 ;  Cross  r. 
Pinckneyville  Mill  Co.,  17  III.,  54;  Athol  Music  Hall  Co. 
V.  Carey,  116  Mass.,  471  ;  Hartford  &  N.  H.  R.  Co.  v. 
Kennedy,  12  Conn.,  499  ;  Stuart  v.  Valley  R.  Co.,  32  Gratt. 
[Va.],  154;  Buseyv.  Hooper,  35  Md.,28;  McClurev.Peo- 
ple^s  R  R.  Co,,  90  Pa.  St.,  269;  Cass  v.  Pittsburg,  F.  & 
Cm  R.  Co.,  80  Pa.  St.,  31 ;  Robinson  t.  Jennings,  7  Bush 
[Ky.],  630;  Skawhegan  &  A.  R.  Co.  v.  Kinsman,  77  Me., 
370 ;   Conneotieut  &  P.  R.  R.  Co.  v.  Bailey,  24  Vt.,  465 ; 
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agory  v.  Du&ois,  3  SaiKlf.  Cb.  [N.  Y.],  466;  JUmneap*- 
8  Tfireahing  Machine  Co.  v.  Davit,  40  Minn.,  110.) 

A  proposition  (o  subscribe,  even  to  a  compaaj  to  be 
>rined  in  ihe  future,  is  valid.  (Sfarre/ie,  Rockland  Fire  <& 
iarine  Ina.  Co.,  65  Me.,  374;  Buffalo  &  J.  R.  Co.  v. 
Hifford,  87  N.  Y.,  294 ;  Minnecpolia  Threshing  Machine 
'h.  V.  Davit,  40  Minn.,  110 ;  Penobscot  R,  Co.  v.  Dammer, 
0  Me.,  172;  Atkol  Music  Hall  Co.  v.Carey,  116  Mass.,  471 ; 
lahuetol  Boot  &  Shoe  Co.  v.  Iloit,  56  X.  H.,  54? ;  Croaa  v. 
"Hnekneyvitle  Mill  Co.,  17  III.,  54 ;  Haskell  v.  SetJs,  14  Mo. 
Lpp.,  91 ;  Kirksey  v.  Florida  &  G.  P.  R.  Co.,  7  Fla.,  23.) 

The  subacription  in  this  case  was  not  to  a  corporation  to 
«  furmed  but  to  one  tlien  existing.  The  defendant  is  lia- 
ile.  (Beach,  Corporations,  sec.  64;  Cook,  Stuck  &  Slock- 
lolders,  sees.  69,  70.) 

The  contract  should  be  construed  a  subscription.  (Spear 
:  Crawford,  14  Wend.  [N.  Y.].  20;  Lake  (Mario,  A.  & 
V.  Y.  R.  Co.  V.  Ma»on,  16  N.  Y.,  451 ;  Robi^ison  v.  Jen- 
dngs,  7  Bush  [K^-.j,  630;  Waukon  <fe  M.  R.  Co.  v.  Dwier, 
19  la;,  121;  Skotohegan  &  A.  R.  Co.  v.  Kinsman,  77  Me., 
170;  Nulton  v.  Clayton,  64  la.,  425;  CbnHeclicut  A  P.  R. 
?.  Cb.  V.  Bailey,  24  Vt.,  465;  Sagory  v.  Dubois,  3  Sundf. 
3b.  [N.  Y.]  466;  Fry'a  Executor  o.  Lexinglon  &  B.  8.  R. 
■:\>.,  2  Met.  [Ky.],  314 ;  S-an-ett  v.  Rockland  Fire  &  Ma- 
ine Int.  Co.,  65  Me.,  374 ;  Kirkaey  v.  Florida  AG.P.  R. 
Co.,  7  Fla.,  23,  68  Am.  Dec.,  426 ;  Aahuelot  Boot  A  Shoe 
Oo.  V.  Hoit,  56  N.  H.,  548 ;  Stuart  v.  Valley  R.  Ca.,  32 
3ratt.  [Va.],  154;  Jiusey  v.  Hooper,  35  Md.,  28.) 

Pound  &  Burr,  contra: 

The  fact  that  the  agreement  waa  entered  into  afiter  inoor- 
toration  sliows  it  to  be  an  agreement  to  purchase,  as  it 
juriwrta  1o  be.  {Thrasher  p.  Pike  County  R.  Q>.,  26  111., 
193;  St.  Paul  S.  &  T.  F.  R.  Co.  v.  Robbins,  23  Minn.,  440; 
People's  Ferry  Co.  v.  Batch,  8  Gray  [Mass.],  303.) 

Tlie  measure  of  damages  is  the  same  u  in  ttaj  other 
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contract  for  the  sale  of  personal  property.  In  failing  to  state 
what  the  value  of  the  stock  was^  or  is,  the  petition  fails  to 
state  a  canse  of  action.  {Thrasher  v.  Pike  County  R.  Co,, 
25  111.,  393;  Quick  v.  Lemon^  105  III.,  578 ;  Rhey  d.  Ebens- 
burg  A  S.  P.  22.  Co.,  27  Pa.  St.,  261;  ML  Sterling  Coalroad 
0>.  V.  Little,  14  Bush  [Ky.],  429;  SL  Paul  S.  &  T.  F.  R. 
Co.  V.  Robbins,  23  Minn.,  440.) 

The  whole  amount  fixed  by  the  articles  must  be  sub- 
scribed, and  without  an  allegation  to  that  effect  no  cause  of 
action  is  stated.  (Hale  v,  Sanborn,  16  Neb.,  1 ;  Hards  v. 
Platte  Valley  Improvement  Co.,  35  Neb.,  263.) 

Ragan,C. 

The  Lincoln  Shoe, Manufacturing  Ck>mpany  brought 
this  suit  in  the  district  court  of  Lancaster  county  against 
Frank  L.  Sheldon.  The  petition,  80  far  as  material  here, 
was  in  words  and  figures  as  follows: 

'^The  plaintiff  complains  of  the  defendant  and  alleges 
that  the  plaintiff  is  a  corporation  duly  organized  and  incor- 
porated under  the  laws  of  the  state  of  Nebraska  for  the 
purpose  of  manufacturing,  selling,  and  dealing  in  boots  and 
shoes  of  every  description  and  kind  and  character  and  to 
deal  in  all  branches  common  to  that  line  of  trade,  and  to 
that  end  to  own  all  necessary  real  estate,  buildings,  ma- 
chinery, and  appliances  necessary  for  said  business,  and 
having  a  capital  stock  of  $100,000,  divided  into  2,000 
shares  of  $50  each,  of  which  more  than  ten  per  cent  has 
been  subscribed. 

'*2  That  the  said  plaintiff  corporation  was  organized 
under  the  general  laws  of  the  state  of  Nebraska  relating  to 
manufacturing  corporations  as  well  as  that  relating  to  cor- 
porations in  general,  as  found  in  sections  37,  38,  39,  and 
123-144  of  the  laws  of  Nebraska  (Compiled  Statutes, 
1891),  and  became  organized  and  incorporated  on*the  10th 
day  of  February,  1890,  and  ever  since  has  been,  and  is 
And  was  at  the  time  hereafter  mentioned,  a  corporation 
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ill  fact  and  conducted  and  carried  od  business  as  sucii  cor* 
poralion. 

"3.  On  the  22d  day  of  March,  1890,  and  for  the  pur- 
poses of  manufacturing  and  dealing  and  bnying  boots  and 
kIiogs  and  for  the  purposes  named  in  the  first  ]mnigraph  of 
tiiis  petition  and  in  consideration  of  the  advantages  thereof 
and  of  each  other's  subscriptions  the  defendant,  with  other 
persons,  became  a  subscriber  to  the  capital  stock  of  the 
plaintiff  by  severally  executing  and  delivering  to  the  duly 
authorized  representatives  and  agents  and  officers  of  the 
plaintiflT  company  the  following  agreement  in  writing: 
'For  value  received  we,  the  undersigned  subscribers,  hereby 
bind  ourselves  to  purchase  the  number  of  shares  of  stock 
set  opposite  our  names  in  the  Lincoln  Shoe  Manufacturing 
ComjHiny  at  fifty  (|60}  dollars  per  share;  one  fourth  of  the 
amonnt  so  by  us  subscribed  respectively  to  bn  paid  when 
the  fonudiitinn  of  the  building  is  laid;  one  fourth  when 
the  building  is  under  roof;  tbe  balance  on  call  of  tlie  di- 
rectors. In  consideration  of  the  building  being  erected  on 
the  west  half  of  the  northeast  quarter  of  section  twenty^ 
^ight  (28),  town  ten  (10),  range  six  (6),  along  the  line  of 
the  Lincoln  &  Northwestern  railroad.  Witness  our  hands 
on  this  22d  day  of  March,  1890.' 

"4.  That  the  defendant  signed  and  delivered  the  said 
above  agreement  and  placed  the  number  of  shares  opposite 
h'la  name  for  which  he  subscribed,  to-wit,  the  number  of 
fifty  shares  for  which  he  subscribed,  and  thereby  agreed  to 
take  the  number  offifiy  shares,  each  share  being  of  the  par 
value  of  S 60,  and  agreed  to  pay  the  plaintitf  thereof  tbe 
6um  of  $2,500,  ae  required  by  law  and  the  terms  of  said 
agreement. 

'^'5.  That  there  was  eubacribed  with  the  defendant 
greatly  in  excess  often  |)er  cent  of  the  said  amount  of  cap- 
Hal  stock  as  specified  by  the  charier,  and  after  the  amount 
of  ten  per  rent  of  the  cajiital  stock  had  been  subscribed  the 
pitrintiff.compaay  commenced  operations  and  adopted  rules 
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and  b^an  the  erection  and  equipment  of  a  building  for  the 
p^irposes  of  the  company  and  made  preparations  for  tha 
basipess  of  manufacturing  and  dealing  in  boots  and  ^hoe3 
and  bpught  material  and  acted  under  their  charter  and  as 
an  incorporation,  and  after  as  before  the  subscription  of  the 
defendant. 

^'6.  The  plaintiff  company  was  formed  on  the  lOlh  day 
of  February,  1890,  and  the  articles  of  incorporation  werei 
duly  filed  the  same  day,  a  true  copy  of  which  are  heretq 
attached  and  marked  ^Exhibit  A'  and  made  a  part  of  this 
petition.  The  plaintiff  accepted  the  subscription  of  the  de* 
fendant  and  proceeded  with  the  work  and  business  of  its 
charter  and  organization.  A  board  of  directors  was  chosen 
and  the  other  officers  necessary  to  the  corporation  and  pro- 
vided by  its  charter  were  elected  and  qualified.  By  and  on 
the  10th  day  of  June,  1890,  the  foundation  of  the  buitdt 
ing  in  which  the  operations  of  the  company  were  tob^ 
carried  on  was  laid,  and  on  the  1st  day  of  Septenw 
ber,  1890,  the  said  building  was  erected  and  under  roof^ 
This  building  was  the  same  building  referred  to  ^nd  set 
forth  in  the  agreement  as  set  forth  in  paragraph  3  of  this 
petition,  and  was  so  founded  and  erected  and  roofcil  on 
tb<  land  described  and  along  the  railway  named  in  th^ 
agreement  as  above  set  forth.  And  the  sum  of  one: 
fourth  of  the  said  aniount  so  agreed  by  the  defendant  to 
be  paid  became  due  on  the  10th  day  of  June,  1890,  and 
the  one-fourth  part  also  became  due  on  the  1st  day  of 
September,  1890,  and  the  plaintiff  company  requested  and 
doly  demanded  the  payment  of  the  said  sums  and  offered 
to  deliver  and  tendered  the  certificates  of  stock  to  defendant 
before  the  beginning  of  this  action,  and  now  offers  to  de- 
liver them  to  defendant,  amounting  in  all  to  the  sum  of 
11260  (twelve  hundred  and  fifty  dollars.) 

''7.  The  plaintiff  has  performed  all  the  conditions  pre- 
cedent in  said  agreement  on  its  part.  The  defendant  has 
not  paid  the  said  sum  or  any  part  thereof,  and  the  plaintiff 
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therefore  praya  judgment  against  tjie  defendant  for  tlie  sum 
of  $1250,  as  afuresaii),  witli  intenesl  tltereou  at  the  rate  of 
sev^n  per  cent  from  tlie  1st  day  k>(  June,  1890,  on  half  the 
amount  dup,  and  from  the  lay  day  of  September  on  the 
other  half  dae,  and  costs  of  sifit." 

To  tliis  petition  Sheldon /interposed  a  demurrer,  the 
grounds  of  wliicli  were  that  l^e  petition  did  not  state  facts 
sufficient  to  conatitule  a  canbe  of  action.  '  This  demurrer 
the  cvurt  sustained,  and  reudered  a  judgment  dismissing 
the  manufacturing  compsmy'a  petition,  to  reverse  which  it 
has  pro.secuted  to  this  court  a  petiiion  in  error. 

Two  ai^umentaare  relied  upon  here  to  sustain  the  judg- 
ment of  the  district  court, 

1.  The  first  contention  is  that  the  contract  of  Sheldon 
made  the  hasia  of  ihia  suit  is  an  ngreement  to  jmrchase  cer- 
tain shares  of  stock  of  the  manufacturing  company,  and 
not  a  suhscription  to  the  stork  of  such  cona])any ;  and  that 
the  mea-ure  of  the  manufucturing  company's  damages  is 
the  differencein  ihe  actual  value  of  the  slock  and  the  price 
which  Sheldon  agreed  to  |iay  for  it  at  the  date  of  the  breach 
of  his  contract;  and  since  the  [Wtition  does  not  allege  what 
the  value  of  Ihe  stock  was  at  the  date  Sheldon  refused  to 
take  it,  that  it  does  nut  state  a  cause  of  action.  Is  the  con- 
tract of  Sheldon  a  contract  to  purchase  stock  in  the  manu- 
facturing company,  or  is  it  a  contract  of  suhscription  to  the 
capital  stock  of  such  corporaiion?  Whether  one  or  the 
iilher  is  a  matter  of  construction  for  the  court,  and  to  be 
determined  from  the  intention  of  Sheldon,  glt-aneil  from  the 
contract  itself  and  the  law  in  force  upplicable  to  the  suhject- 
matter  of  the  contract.  The  munulucturing  c'ompany  is  a 
coqKiiaiion  organized  undtr chapter  16,  Compiled  Stalules, 
1893,  entiileil  "Munufacturing  Coinpanies,"  Section  37 
of  tliat  chapter  provides  that  whenever  any  nnmlier  of  per- 
sons associate  themselves  togethT  for  Ihe  purpose  of  en- 
gaging in  ihe  business  of  miuiulactunng  they  shall  makea 
certificate  specifying  the  amount  of  cupiial  stuck  D 
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the  amount  of  each  share,  the  name  of  the  place  where  the 
corporation  shall  be  located,  and  the  name  by  which  it  shall 
be  known;  that  such  certificate  shall  be  certified  and  for- 
warded to  the  secretary  of  state  and  by  him  recorded ;  and 
when  these  things  are  done  that  the  persons  so  associating 
themselves  together  are  authorized  to  carry  on  manufactur- 
iag  operations  by  the  name  they  have  adopted;  and  section 
39  of  the  chapter  provides:  ''The  persons  named  in  the 
certificate  of  incorporation,  or  a  majority  of  them,  shall  be 
oommissioners  to  open  books  for  the  subscription  to  the 
capital  stock  of  said  company,  at  such  times  and  places  as 
they  shall  deem  proper,  and  the  said  company  are  [is]  au- 
tliorized  to  commence  operations  upon  the  subscription  of 
ten  per  cent  of  said  stock/'  It  appears  from  the  petition 
that  on  the  10th  of  February,  1890,  certain  gentlemen  as- 
sociated themselves  together  for  the  purpose  of  organizing 
the  manufacturing  company;  that  they  made  the  certificate 
contemplated  by  said  section  37  on  that  date  and  filed  it 
with  the  secretary  of  state;  and  on  the  22<l  of  March  after- 
wards Sheldon  signed  the  contract  sued  upon  in  this  case. 
The  presumption  then  is  that  the  gentlemen,  or  a  majority 
of  them,  who  executed  the  certificate  of  incorporation  pro- 
vided for  by  said  section  37,  afier  it  was  executed  and  filed 
with  the  secretary  of  state,  opened  books  to  enable  per- 
sons, who  might  desire  to  do  so,  to  subscril^e  for  the  capital 
stock  of  the  corporation,  and  that  the  contract  sued  upon 
was  made  by  Sheldon  at  such  time.  The  law  does  not  re- 
quire that  the  capital  stock  of  a  corporation  like  this  shall 
be  Huhscril)ed  before  its  certificate  of  incorporation  is  exe- 
cutHl  and  filed  with  the  secretary  of  state ;  indeed  the  statute 
contemplates  that  the  certificate  of  incorporation  shall  be 
first  m»de  and  filed  and  afterwards  the  stock  books  opened. 
In  Haskell  v.  Sells,  14  'Mo J  App.  91,  Sells  signed  a 
pa|)er  in  the  following  language:  '^'We,  the  undersigned, 
hereby  severally  subscril>e  for /the  numl)er  of  shares  set  op- 
pouite  our  respective  names  to  the  capital  stock  of  the  Mis- 
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therefore  pnya  judgment  agaJDst  tlie  defendant  for  tlie  sum 
of  $1250,  as  afureaaict,  witli  intent  tliereon  at  the  rate  of 
sev^n  per  cent  from  tlie  let  day  /of  June,  1890,  on  half  the 
amount  due,  aud  from  the  la^day  of  September  on  the 
other  half  due,  and  costs  of  fii|it." 

To  this  pelitioD  SlieUlon  /  interposed  a  demurrer,  the 
grounds  of  which  were  that  ttie  pitition  did  not  state  facts 
sufficient  to  constitute  a  cau^  nf  action.  This  demurrer 
the  court  sustained,  and  reudered  a  judgment  dismixsing 
the  manufacturing  company's  petition,  to  reverse  which  it 
has  prnwcnted  to  this  couri  a  petiiion  in  error. 

Two  ai^umenlsare  relied  upon  here  to  sustain  the  judg- 
ment of  the  district  court. 

1.  The  first  contention  is  that  the  contract  of  Sheldon 
made  the  basis  of  this  suit  is  an  Hgreement  to  purchase  cer- 
tain shares  of  sloi'h  of  the  manufacturing  company,  and 
not  a  suhscription  lo  the  stock  of  such  company ;  and  that 
the  mea-ure  of  the  manufucturing  company's  damages  is 
the  difference  in  ihe  actual  value  of  the  stock  and  the  price 
which  Sheldon  agreed  to  |'ay  for  it  at  the  dale  of  the  breach 
of  his  contract;  and  since  the  ])etition  does  not  allege  what 
the  value  of  the  stock  was  at  the  date  Sheldon  refused  to 
take  it,  that  it  does  nut  stale  a  cause  of  action.  Is  the  con- 
tract of  Sheldon  a  contract  to  purchase  stock  in  the  manu- 
facturing company,  or  is  it  a  contract  of  subscripiion  to  the 
capital  sto<'k  of  such  corporation?  Whether  one  or  the 
other  is  a  matter  of  construc-tinn  for  the  court,  and  to  be 
determined  from  the  iutention  of  Sheldon,  gleaned  from  the 
contract  itself  and  the  law  in  forceupplicable  to  thesiihject- 
matler  of  llie  contract.  The  muniilucturing  <-ompany  is  a 
corjKiiation  organized  under  chaj)ter  16,  Compiled  Staiuies, 
1893,  entitled  "  Manufacturing  Comjtanies."  Section  37 
of  that  cliapter  provides  that  whenever  any  nnml>er  of  per- 
sons  associate  themselves  1ogelh''r  for  the  purpose  of  en- 
gaging in  the  liusiuess  of  mnnutacturing  they  shall  make  a 
certi6uate  speoifying  the  amount  of  cupiial  stock  necessary, 
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the  amount  of  eacli  share,  the  name  of  the  place  where  the 
oorporation  shall  be  located,  and  the  name  bj  which  it  shall 
be  known;  that  such  certificate  shall  be  certified  and  for- 
warded to  the  secretary  of  state  and  by  him  recorded;  and 
when  these  things  are  done  that  the  persons  so  associating 
themselves  together  are  authorized  to  carry  on  manufactur- 
ing operations  by  the  name  they  have  adopted;  and  section 
39  of  the  chapter  provides:  ''The  persons  named  in  the 
certificate  of  incorporation,  or  a  majority  of  them,  shall  be 
oommissioners  to  open  books  for  the  subscription  to  the 
capital  stock  of  said  company,  at  such  times  and  places  as 
they  shall  deem  proper,  and  the  said  company  are  [is]  au- 
thorized to  commence  operations  upon  the  subscription  of 
ten  per  cent  of  said  stock/'  It  appears  from  the  petition 
that  on  the  lOlh  of  February,  1890,  certain  gentlemen  as- 
sociated themselves  together  for  the  purpose  of  organizing 
the  manufacturing  company;  that  they  made  the  certificate 
contemplated  by  said  section  9f7  on  that  date  and  filed  it 
with  the  secretary  of  state;  and  on  the  22<l  of  March  after- 
wards Sheldon  signed  the  contract  sued  upon  in  this  case. 
The  presumption  then  is  that  the  gentlemen,  or  a  majority 
of  tliem,  who  executed  the  certificate  of  incorporation  pro- 
vided for  by  said  section  37,  after  it  was  executed  and  filed 
with  the  secretary  of  state,  opened  books  to  enable  per- 
sons, who  might  desire  to  do  so,  to  subscribe  for  the  capital 
stock  of  the  corporation,  and  that  the  contract  sued  upon 
was  made  by  Sheldon  at  such  time.  The  law  does  not  re- 
quire that  the  capital  stock  of  a  corporation  like  this  shall 
be  sQb:)cril)ed  before  its  certificate  of  incorporation  is  exe- 
cuted and  filed  with  the  secretary  of  state ;  indeed  the  statute 
contemplates  that  the  certificate  of  incorporation  shall  be 
first  mnde  and  filed  and  afterwards  the  stock  books  opened. 
In  Haskell  v.  Sells,  14  MoV  App.  91,  Sells  signed  a 
pa|)er  in  the  following  langnaJe:  *'*We,  the  undersigned, 
hereby  severally  subscrilie  for /the  numl)er  of  shares  set  op- 
posite our  respective  names  to  the  capital  stock  of  the  Mis- 
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souri  Cotton  Seed  Oil  Company,  ^company  to  be  organised 
tiDcler  the  laws  of  tiie  stale  of  ^^i^souri,  and  we  severally 
agree  to  pay  the  said  company  th^sum  of  one  hundred  dollars 
on  each  share.  Twenty-five  percent  to  be  paid  on  oi^niza- 
tion  of  the  oom|)any.  Twenty-five  per  cent  to  be  paid  od 
Srst  day  of  Seplember.  Fifty  percent  to  bepaidonthefirat 
day  of  October,  or  as  soon  tlief^afterastheboardof  direptors 
shall  call  for  it  to  be  paiif  in.'"  The  cotirt  said:  "The 
gubscriplion  paper  signed  by  Sells  was  an  unconditional 
agreement  to  take  a  certain  number  of  shares.  This,  prima 
_/c7ci>,  constituted  the  subscriber  a  stockholder.  (Thompson^ 
Stockholders,  sec.  105.)"  , 

In  Wankon  &  31.  R.  Co.  v.  Dwyer,  49  la.,  121,  the  con- 
tract siie«l  on  was  in  th^  following  language:  '"We,  the 
undersigned,  do  hereby  ^gree  to  take  stock  in  (be  Waukon 
&  Mississippi  Railroai^  to  the  amount  of  tlie  numl>er  of 
shares  set  opposite  to  pur  names,  respectively,  subject  al- 
ways to  the  by-laws,  r^iles,  and  articles  of  incorporation  of 
the  Waukon  &  Mississippi  Rnilroad.'"  The  court  neld 
ih&t  the  contract  cont^iined  a  promise  to  pay  the  amount  of 
the  subscription,  and  'that  the  subscriber  became  a  share- 
holder of  I  lie  company  by  virtue  of  the  subscription.  (Hart- 
fovd  &  N.  H.  R.  Co]  V.  Kenned;/,  12  Conn.,  499;  Pmtw- 
sular  R.  Co.  v.  Dunian,  28  Midi.,  130.) 

The  language  of  the  contract  in  suit  is:  "We,  the  un- 
dersigned subscribers,  hereby  bind  ourselves  to  purchase 
the  number  of  shares  of  stock  set  opposite  our  names  id 
the  Lincoln  Shoe  Manufacturing  Company  at  fifty  dollars 
per  share;  one-fourth  of  the  amount  so  by  us  subscribe<l, 
respectively,  to  be  paid  when  the  foundation  of  the  build- 
ing is  laid;  one-fourth  when  the  building  is  under  roo:; 
the  balance  on  call  of  the  directors."  While  it  is  true 
that  the  word  "purchase"  is  in  the  contract,  yel  we  are 
unable  to  construe  ibis  contract  as  a  contract  of  sale  of 
s'ock.  The  corporation  did  not  own  any  stock.  The  aver- 
ments of  the  petition  exclude  the  presumption  that  this 
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fuanufacturiog  company  on  the  20th  of  March^  ]890j^  was 
the  owner  of  any  of  its  stock  and  that  it  agreed  on  that 
day  .to  sell  its  stock  or  any  of  it  to  Sheldon.  When  w^ 
take  into  consideration  the  law  under  which  this  incorpo- 
ration was  organized ;  that  it  was  authorized  to  commepce 
business  when  ten  per  cent  of  its  capital  stock  had  been 
subscribed;  that  after  its  articles  or  certificate  of  incorpo-» 
ration  had  been  filed  with  the  secretary  of  state,  that  the 
persons  executing  such  certificate  had  the  right  to  op^n 
books  for  subscriptions  to,  the  capital  stock  of  the  corpora* 
tion ;  that  the  contract  bound  the  signer  of  it  to  pay  one^ 
/ourth  of  the  value  of  fifty  shaVes  of  stock  at  fifty  dolors  a 
share  when  the  foundation  of  the  building  to  be  used  by  the 
manfacturing  company  should  be  laid,  and  a  like  one-fourth 
when  such  building  should  be  under  roof,  and  the  remaipr 
<Ier  of  the  value  of  said  fifty  shares  at  fifty  dollars  pev 
share  on  call  of  the  directors,  we  are  forced  to  the  conclu- 
sion that  by  the  contract  in  suit  Sheldon  subscribed  and 
jigreed  to  pay  for,  in  the  manner  stated  in  the  contract,  fifty 
shares  of  the  capital  stock  of  the  manufacturing  company. 
For  the  purposes  of  this  case,  however,  we  think  it  en- 
tirely immaterial  whether  the  contract  of  Sheldon  is  one  to 
purchase  fifty  shares  of  stock  of  this  manufacturing  com* 
pany,  or  whether  by  the  contract  he  subscribed  for  fifty 
shares  of  this  stock.  The  petition  alleges  that  before  the 
bringing  of  this  suit  the  foundation  of  the  building  to  be 
used  by  the  manufacturing  company  had  been  laid  and 
such  building  was  under  roof,  and  that  the  manufacturing 
company  demanded  of  Sheldon  that  he  pay  it  $1,250,  the 
agreed  value  of  twenty-five  shares  of  said  stock,  and  at  the 
same  time  tendered  him  certificates  of  the  stock  of  said 
-corporation  for  the  amount  of  money  claimed.  So  that  if 
we  should  adopt  the  construction  of  this  contract  claimed 
by  Sheldon  he  would  still  be  liable  to  the  manufacturing 
•<x>mpauy  for  the  agreed  price  of  the  shares  of  stock.  As 
Sheldon's  having  agreed  to  purchase  fifty  shares  of  this 
23 
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stock  at  &fty  dollars  per  share,  and  the  manufacturings 
company  having  tendered  him  the  stock,  it  would  be  en- 
titled to  recover  the  contract  price  of  the  stock.  (3  Pai^ 
sons,  Conlractfl  [5th  ed.],  209.) 

Waggon  V.  Palmer,  17  Neb.  i  330,  was  an  action  brought 
by  a  vendor  of  real  estate  against  the  vendee  for  the  tat- 
ter's breach  of  a  contract  to  puroliase  the  real  estate,  and 
this  court  held:  "  Where  th«(  vendee  of  real  estate  refuses 
to  perform  the  contract  on  |  his  part  and  an  action  is 
brought  to  recover  damages  for  the  breach,  no  tender  of  a 
deed  for  the  property  is  nec«eary  l)efore  bringing  the  ac- 
tion. The  rule  is  different^  however,  where  the  action  i» 
to  recover  the  contract  price." 

Thras/ier  v.  Pike  CWnfy  S.  Co.,  25  III.,  393,  was  an  ac- 
tion by  the  railroad  company  against  Thrasber  to  recover 
the  contract  price  of  certain  shares  of  stock  whidi  he  had 
subscribed  fur  of  the  stock  <)f  said  company.  Speaking  of 
the  measure  of  damages  the  court  said  iliat  an  agreement  to 
subscribe  for  a  certain  amount  of  stock  is  like  an  agree- 
ment to  purchase  any  specific  article  of  property,  and  if 
there  has  not  been  a  delivery  or  an  offer  to  deliver  the 
stock,  the  measure  of  damages  is  not  the  value  of  the  stock, 
but  only  sucb  as  would  result  from  the  lout  of  the  sale. 

In  Thompson  v.  Alger,  ;63  Mass.,  428,  A.  made  a  con- 
tract with  T.  for  the  purclfase  of  railroad  shares,  and  after- 
wards paid  T.  a  part  of  tfie  price;  T.  subsequently  caused 
the  shares  to  be  tmnsferr^  to  A.,  but  be  refused  to  take 
them,  and  T.  brought  an,aetion  agaiust  him,  and  the  court 
held  that  the  measure  of  jdamages  was  the  coniract  price. 

These  <leci^ions  are  but  applicaiione  of  the  well  known 
role  that  where  a  vendee  refuses  to  perform  his  contract 
the  vender  has  cither  oue  of  two  remedies:  he  may  keep 
the  property  made  the  sulject  of  the  contract  and  sue 
the  vendee  for  hid  failure  to  perform,  and  in  such  case  his 
measure  of  damuge^  will  be  the  diH'erenoe  b.  tween  ib« 
contract  price  of  the  properly  and  its  actual  value  at  the 
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date  of  the  breach  of  the  coDtract;  or  the  vendor  may 
tender  the  property  made  the  subject  of  the  contract  to  the 
vendee,  and  then  in  a  suit  upon  the  contract  the  vendor's^ 
measure  of  damages  will  be  the  contract  price  of  the  prop- 
erty. 

2.  The  second  contention  is  that  the  petition  fails  to  state- 
a  cause  of  action  for  the  reason  that  it  shows  thai  the  whole 
amount  of  capital  stock  provided  by  the  articles  of  incor-^ 
poration  of  the  manufacturing  company  has  not  been  sub* 
scribed.  To  sustain  this  contention  we  are  cited  to  Liveset^ 
V.  Omaha  Hotel  Cb.,  5  Neb.,  50,  in  which  it  was  heldi 
**  When  the  subscription  contract  or  charter  of  a  corpora^ 
tion  specifically  fixes  the  capital  stock  at  a  certain  amount, 
divided  into  shares  of  a  certain  amount  each,  the  capital  so- 
fixed  must  be  fully  subscribed  before  an  action  will  lie 
against  a  subscriber  to  recover  assessments  levied  on  the 
shares  of  stock,  unless  there  is  a  clear  provision  in  thecon-^ 
tract  to  proceed  with  the  accomplishment  of  the  main  de- 
sign with  a  less  subscription  than  the  whole  amount  of 
capital  specified,  or  there  is  a  waiver  of  the  condition  pre^ 
cedent,''  and  Hale  v.  Sanborn^  16  ISeb.,  1,  and  Hards  v. 
Platte  Valley  Improvement  Co.y  35  Neb.,  263.  The  gen*^ 
eral  rule  announced  in  the  case  in  5  Neb.  was  followed  and 
adhered  to  in  the  cases  in  the  16(h  and  35th;  but  these 
cases  are  not  in  point  here.  In  the  case  in  5  Neb.  the  cor*-^ 
poration  was  a  hotel  company,  in  16  Neb.  the  corporation 
was  a  flouring  mill,  and  in  35  Neb.  the  corporation  was- 
organized  for  the  erection  and  operation  of  a  hall  for  the 
nse  of  societies,  organized  meetings,  and  for  such  other 
purposes  as  the  trustees  of  the  corporation  might  deem  for 
the  benefit  of  the  stockholders.  In  other  words,  none  of 
the  corporations  were  manufacturing  corporations.  The 
corporations  mentioned  in  those  cases  were  organized  under 
the  general  incorporation  laws  of  the  state,  and  there  is  no 
provision  in  this  general  law  by  which  a  corporation  ifr 
authorized  to  commence  the  transaction  of  business  until  all 


292  NEBRASKA  REPORTS.         [Vol.  44 

Lincoln  Shoe  iilg.  Co.  v.  Sheldon. 

ite  capital  stock  is  subscribed.  la  the  oaee  at  bar  the  cor- 
poration is  a  maaufacturing  corporation  and  expressly 
authorised  by  the  statute  uuder  which  it  was  incorporated 
to  commence  business  when  leu  per  oent  of  its  capital  stock 
should  be  subscribed.  Cook,  in  his  work  on  Stock  and 
Stockholders,  after  stating  the  geueral  rule  that  it  is  an  im- 
plied part  of  a  contract  of  subscription  to  the  capital  stock 
of  a  corporation  that  the  contract  is  to  be  binding  and  en^ 
forceable  against  the  subscriber  only  after  the  full  capital 
stock  of  the  corporation  has  been  subscribed,  says:  "The 
act  of  incorporation  may  of  course  vary  this  rule.  Thus, 
it  is  well  established  that  where  the  charter  authorizes  the 
oi^nization  of  the  company,  and  the  commencement  of 
corporate  work  after  a  certain  umount  of  the  capital  slock 
lias  been  subscribed,  such  a  charter  provision  is  equivalent 
to  an  expr&s  authority  to  tlie  corporntion  to  call  in  the  sub- 
scriptions as  soon  as  this  organization  is  efftnted.  Subscrip- 
tions to  the  full  amount  of  the  capital  Gtpck  are  held  not 
ti)  be  necessary.  The  defense  is  not  good."  (1  Cook,  Stock 
&  Stockholders,  sec.  177.)  In  this  state  th^  legislature  does 
not  by  a  special  act  charter  a  corporation,  but  all  corpora- 
tions are  formed  under  general  laws,  and  these  laws  and 
the  articles  of  incorporation  adopted  in  pnrananceof  and  in 
conformity  with  such  laws  constitute  the  charter  of  a  oor- 
^loration  of  this  state. 

In  JeweU  o.  V<Uley  R.  Co.,  34  O.  St.,  601,  the  contract 
sued  upon  was  in  the  following  language:  '"We,  the  under- 
signed, hereby  respectively  subscribe  to  and  agree  to  take 
of  the  capital  stock  of  the  Valley  Railway  Company  the 
number  of  shares,  of  fifty  dollars  each,  set  opposite  our  re- 
spective signatures,'"  etc  The  capital  stock  of  the  railway 
company  was-Gxed  by  its  oertifioate  of  incorporation  at 
three  millions  of  dollars.  Jewett  subscribed  for  one  hun- 
dred shares  of  its  stock  amounting  to  $5,000.  A  law  in 
force  in  Ohio  at  the  time  provided  that  railroad  corporations, 
so  soon  as  ten  per  cent  of  their  capital  stock  should  be  sub- 
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scribed,  might  give  notice  to  the  stockholders  to  meet  for 
the  purpose  of  choosing  directors  and  const rnct  and  main* 
tain  a  railroad.     The  railroad  company  sued  Jewett  on  his 
subscription,  and  he  defended  on  the  ground  that,  as  the 
entire  amount  of  the  capital  stock  authorized  by  the  cer- 
tificate of  incorporation  had  not  been  subscribed,  he  was 
not  liable.     The  court  said.  '^ Can  assessments  be  made 
and  enforced  on  subscriptions  for  shares  of  the  capital  stock 
of  a  railroad  corporation  before  the  whole  amount  of  stocky 
roeotioned  in  the  certificate  of  incorporation,  has  been  sub- 
scribed?    In  the  absence  of  both  legislation  and  express 
agreement  on  the  subject,  they  cannot^'    The  court  then  cites 
SaUm  Mill-Dam  Corporation  v.  Ropes,  6  Pick.  [Ma98.],.23^ 
and  other  cases  supporting  the  general  doctrine,  and  con- 
tinues :  ^'  In  most  states,  however,  provision  has  been  made 
by  statute;  and  it  is  Well  settled  that  ^contracts  must  be  ex- 
pounded according  to  the  laws  in  force  at  the  time  they  are 
made,  and  the  parties  are  as  much  bound  by  a  provision 
contained  in  a  law  as  if  that  provision  had  been  inserted  in. 
aod   formed  part  of  the  contract.'     *     *     *     A  careful 
consideration  of  the  enactments  set  forth  in  the  statement 
of  this  case,  and  other  cognate  statutory  provisions,  leaves 
with  us  no  doubt  that  when  ten  per  cent  of  the  capital  stock 
bad   been  subscribed  the  company  may  organize  by  the 
election  of  directors,  who  may  transact  all  business  of  the 
corporation,'  and,  looking  to  the  duties  imposed  on  the 
directors,  it  is  clear  that  the  residue  of  the  stock,  beyond 
the  ten  per  cent,     «     *     «     q^^^  ({^  p^jj  ^^  g^^l^  install- 
ments and  at  such  times  and  places,  and  to  such  persons  as 
may  be  required  by  the  directors  of  such  company,'  though 
the  whole  amount  of  the  capital  stock  may  not  have  been 
subscribed.     *      *     *     The  terms  of  the  subscription  on 
which  this  suit  was  brought  are  in  harmony  witii  the  stat- 
utory provisions  as  we  have  construed  them;  and  hence 
the  fact  that  the  whole  of  the  capital  stock  had  not  been 
taken  afforded  no  defense  to  this  action.''  (See,  also,  Hunt 
V.  Kansas  &  Missouri  Bridge  Co.,  11  Kan.,  412  ) 
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We  coDclade,  tlierefore,  that  the  fact  that  all  the  stock 
lutborized  by  (he  articles  of  incorporation  of  a  matiufact- 
uring  company  has  not  been  eubscribed  is  not  a  defense  to  a 
subscriber  for  such  slock  when  sued  on  hie  contract  of  sub- 
scriptioD,  if  ten  per  cent  of  the  stock  of  such  manufactur- 
iog  corporation  has  been  subscribed.  The  judgment  of  the 
district  court  is  reversed  and  tlie  cause  remanded. 

Reversed  and  behamdbd. 


Oebtbusb  T.  Edhby  et  al.  y.  Jahes  E.  Bauh  et  al. 

FiLXO  Hakch  6, 18B5.     No.  6205. 

1.  Aflslgnmentfl  of  Error.  ErronintheBdminionorTfjectioDor 
tMtimoDy  cBDnot  be  ooDaidered  hdIcm  b;  aanignaieiiti  of  enor 
Um  particnlu'  lalings  complained  of  are  specified. 

S.  Beview:  Amount  of  Vbbdict.  a  verdict  will  not  be  eet  aside 
beoauee  or  tbe  ioBdeqiiacy  or  the  damaBca  awarded,  wben  on 
one  imie,  ir  round  fbr  the  piaintifT,  thej  woald  be  inadeqaate, 
bnt  wben  the  Tsidict  mar  have  been  l>Baed  od  other  inoea  call- 
log  Tor  a  amallcr  lecotery. 

S.  Trial:  MiscoKoutrr  of  Jobt.  a  Terdict  ahoDld  be  let  aside 
when  it  is  mode  to  appear  Ifaat  jarors  diacaased  amoax  them- 
selvea  the  mehta  of  the  case,  expreaaiof;  opiaioDs  tliareoD,  before 
floal  sahmisslon,  and  where  aa  nDaaihiirized  comma oication 
took  place  between  a  joror  and  one  of  the  attoTneja  wbiie  tbe 
Jniy  was  deliberating.  Bapeciall;  shonid  sach  a  verdict  be  aet 
aside  where  the  evidence  esiublishes  a  higb  piobabilitj  that 
then  was  mlBaandiict  lu  other  particnlars. 

■4.  — :   .     In  this  case  it  was  not  sbowa  that  anytbing 

prejadicial  occurred  in  tbe  commonication  between  coanael  and 
Janir.  Bet  jjrejadice  will  in  rnch  casrs  Dsnally  be  presnmed. 
Tbe  fact  that  there  eiisled  the  opportnnity  aod  incliDation 
among  jurora  to  communicate  wilh  tliteeontside  thejaiy-nxtm 
mar  be  Bofficieot  to  vitiate  a  verdict. 

EnitOB   from    the   district  court  of  Lancaster  county. 
Tried  below  before  Tibuets,  J. 
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W  J.  Lamb  and  JR.  Cunningham,  for  plaintiffs  in  error, 
<:itedy  contending  that  there  was  such  misconduot  both  on 
the  part  of  defendants  below  and  of  the  jury  as  warranted 
a  reversal :  Ensign  v.  Harney,  15  Neb.,  330;  Knight  v.  Free^ 
port,  13  Mass.,  218;  Thompson,  Trials,  sec.  2606;  Stam^ 
pofaki  V.  SUffeas,  79  III.,  303 ;  Orlman  v.  Union  P.  R.  Co., 
32  Kan.,  419;  Winslxm  v.  Morrill,  68  Me.,  362;  Brad- 
hury,  V.  Cony,  62  Me.,  223;  Sanderson  v.  Nashwa,  44  N. 
H.,  492;  People  v.  Bmney,  19  Cal.,  426. 

The  verdict  was  too  small,  forced,  and  without  support 
in  the  evidence.  (Thompson,  Trials,  sec.  2606 ;  St.  Louis 
Brewery  Co.  v.  Bodeman,  12  Mo.  App.,  673;  Ellsworth  v. 
Central  R.  Co.,  34  N.  J.  Law,  93.) 

Pound  &  Burr,  contra,  cited,  contending  that  the  facts 
alleged  did  not  constitute  misconduct  on  the  part  of  the 
jury,  counsel,  or  parties:  Clarke  v.  Town  Council  of  South 
Kingston,  27  Atl.  Rep.  [B.  L],  336,  and  cases  there  cited ; 
Walker  V.  Dailey,  54  N.  W.  Rep.  [la.],  344;  Paramore  v. 
Lindsey,  63  Mo.,  63;  StaU  v.  Duestoe,  1  Bay  [S.  Car.], 
380 ;  Slate  v.  Oucuel,  31  N.  J.  Law,  249 ;  Borland  v.  Bar- 
rett, 76  Va.,  128;  Wise  v.  Bosley,  32  la.,  34;  Gale  v.  New 
York  a  &  H.  R.  R.  Co.,  63  How.  Pr.  [N.  Y.],  385,  393. 

In  such  cases  the  presumption  is  that  the  juror  acted 
properly,  and  there  must  be  clear  and  convincing  proof  to 
the  contrary.  {People  v.  Williams,  24  Gal.,  31 ;  Goodright 
V.  McCausland,  1  Yeatei  [Pa.],  372,  378.) 

Nor  is  the  testimony  of  third  persons  as  to  declarations 
made  by  jurors  admissible.  (Cbmmonv^ea^  v.  Meserve, 
156  Mass.,  61 ;  Allison  v.  People,  45  III.,  37 ;  Gale  v.  New 
York  a  &  H.  R.  R.  Co.,  53  How.  Pr.  [N.  Y.],  385; 
Smith  V.  Smith,  60  N.  H.,  212.) 

The  finding  of  the  trial  court  upon  such  questions  will 
not  be  disturbed.  (Ererton  v.  Eegate,  24  Neb.,  235;  Camp-' 
bell  V.  Holland,  22  Neb.,  616 ;  Dill  v.  Lawrence,  109  Iiid., 
564;  Borland  v.  Barrett,  76  Va.,  129 ;  l^evens  v.  Stevens^ 
127  Ind.,  660.) 
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Aa  10  the  amopnt  of  the  verdict:  St.  Louu  A  8.  R  S, 

Q>.  v.  MyrUe,  61  Ind.,  566. 

Ibvine,  C. 

Tbia  was  an  action  brought  by  the  plaintiS^  in  erroragainBt 
the,  d^endante  in  error  to  recover  damages  becaiue  of  cer- 
tAin  alleged  false  repreaentatioua  made  by  the  defendants  to 
the  plaintifle,  inducing  the  purchase  by  the  plaintiffs  of  a 
number  of  lots  in  the  city  of  Lincoln.  There  was  a  ver- 
dict for  the  plaintiffs  for  |500  after  a  protracted  trial  of  the 
case.  The  pUinliifa  prosecute  error,  arguing  in  their  briefa 
only  two  points  affecting  the  merits  of  the  case. 

The  lots  referred  to  formed  a  portion  of  the  consideratioD 
for  the  conveyance  by  the  plainlilfB  to  the  defendants  of  a 
Ktock  of  hardware  in  Omaha.  On  the  trial  the  defendants 
were  permitted  to  offer  testimony  to  tlie  ef&ct  that  the  con- 
dition of  the  hardware  was  not  as  good  as  it  had  been  rep- 
rewnted  by  plalntifTs  to  be,  and  that  it  was  of  less  value  than 
it  would  have  been  if  such  representations  had  been  true. 
The  jury  was  expressly  instructed  that  this  evidence  could 
not  be  considered  as  affecting  the  measure  of  damages,  and 
t^dld'  only  be  considered  in  determining  the  good  faith  of 
toe  parties  to  the  transaction.  Whether  it  was  admissible 
for  this  purpose  we  cannot  now  determine,  because  the 
only  assignment  of  error  covering  the  subject  is  as  follows  t 
^Thatthe  ooiirt  erred  in  allowing  evidence  to  be  introduced 
in  the  trial  as  to  the  condition  and  value  of  the  stock  of 
hardware.  The  admission  of  all  theevidence  as  to  Itscon- 
dttion  and  value  being  in  error,  viz.,  the  evidence  intro- 
du<!ed  by  defendants  on  said  trial,  and  to  which  plaintiffs^ 
counsel  fitly  objected  to  and  excepted  at  the  lime,  as  to  the 
condition  and  value  of  said  hardwarestock,  to-wit,  the  tesli- 
mony  of  the  witnesses  David  Baum,  Daniel  Baum,  J.  E, 
Baam,  Jubn  Dennis,  A.  S.  Carter,  and  11.  J.  McCarty  as  to 
the  inventory  and  the  condition  and  value  of  said  stock." 
This  assignment  dues  not  diadenge  attention  to  any  par- 
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ticolar  ruling  of  the  court  and  is  too  general  for  cousidera- 
tion.  ■ 

The  se^nd  assignment  argued  in  the  briefs  is  that  there 
was  etror  in  the  assessment  of  the  amount  of  recovery,  the 
same  being  too  small.   There  were  130  lots  conveyed.   One 
of  the  representations  charged  was  that  these  lots,  were  of 
the  value  of  $200  each.    This  was  coupled  with  averments 
of  facts  which  plaintiffs  claimed  justified  them  in  relyrng 
00  this  representation.     If  the  jury  had  found  that  this 
representation  as  to  value  was  in  fact  made,  and  that  a  state 
of  affairs  existed  which  took  the  case  out  of  the  general 
rule  in  regard  to  representations  of  value  and  justified 
plaintiffs  in  relying  thereon,  then  it  is  more  than  doubtful 
whether   under  the   evidence  a  verdict  for  so  small  an 
amount  as  $500  could   be  sustained.      But   the  petition 
charged  twenty  distinct  false  representations.   Some  of  these 
were  not  submitted  to  tlie  jury,  the  court  deeming  them 
evidently  not  actionable.     Of  those  submitted  to  the  con- 
sideration  of  the  jury  there  were  some  whose  truth  or  fal- 
sity might  only  slightly  affect  the  value  of  the  land.     Be- 
cause the  jury  found  for  the  plaintiffs,  it  does  not  follow 
that  it  found  that  they  were  entitled   to  recover  because 
of  the  specific  representation  as  to  value;  and  if  the  verdict 
was  based  on  other  representations,  the  evidence  was  not 
soch  as  to  demand  necessarily  a  higher  verdict  than  the  one 
rendered.     After  the  verdict  was  rendered  the  parties,  ex- 
cept upon  the  two  matters  already  discussed,  seem  to  have 
abandoned  the  prosecution  of  the  case  upon  its  merits,  and 
instead  thereof  there  began  a  most  unseemly  trial  by  affi- 
davit of  the  defendants,  their  counsel,  the  jury,  and  even 
the  trial  court.     Some  of  the  matters  charged  in  the  motion 
for  a  new  trial  are  in  implied  contradictiou  of  the  record. 
Many  of  them  relate  to  matters  occurring  in  the  presence 
of  the  trial  judge,  whose  determination  of  which  would  not, 
therefore,   be  ordinarily  interfered   with.     Almost  every 
affidavit  as  to  misconduct  is  met  by  flat  contradiction.     As 
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to  these  matters,  llierefore,  we  would  oot  disturb  the  find- 
ing of  the  district  court  in  overruling  the  motion  for  a  new 
trial.  The  perusal  of  the  proof  filed  on  most  of  the  ques- 
tions raised  has  not  aided  us  in  ascertainiug  the  truth  of 
the  matler.  The  only  conviction  reached  after  reading  it 
is  that  of  the  total  unreliability  of  human  testimony  when 
adduced  in  the  form  of  voluntary  affidavits.  A  few  faoU 
are,  however,  established  by  uncootradicted  evidence,  and 
we  think  re<juire  that  the  judgment  be  reversed.  Tliey 
were  probably  lost  sight  of  by  the  trial  judge  iu  the  throng 
of  repulsive  and  ill-fouuded  charges  which  were  crowded 
upon  bis  attention. 

The  arguments  to  the  jury  were  concluded  on  the  ev«i- 
ing  of  April  21st.  The  jury  was  allowed  to  separate  and 
the  case  was  committed  to  it  on  the  morning  of  the  23d, 
the  22d  being  a  holiday.  Arbor  day. 

Peter  Luther,  one  of  the  jurors,  swears  that  William 
Dulstrom,  another  juror,  during  the  first  part  of  the  trial 
frequently  staled  in  Luther's  presence  that  the  lots  in  con- 
troversy were  swampy  and  of  no  value,  and  that  Mrs. 
Edney  had  been  cheated,  hut  changed  his  mind  before  the 
<itBe  was  determined.  Two  other  jurors,  A,  C.  Sbarrick 
and  S.  D.  Eastman,  testify  to  the  same  effect.  J.  \Y.  Es- 
lahrook  testifies  that  after  the  trial  was  over  he  met  Bal- 
Strom,  who  declared  to  him  that  on  Arbor  day  Dalstrom, 
with  several  men,  weut  (o  see  the  pmj)erty  in  question  and 
inquired  about  the  lots.  This  affidavit  as  to  declarations 
by  a  juror  after  the  verdict  would  of  itself  be  of  no  im- 
portance, but  it  is  entitled  to  some  little  weight  in  oonneo- 
tiou  with  the  rest  of  the  testimony.  B.  F.  McCall,  one  of 
the  jun)rs,  testifies  that  he  met  Dalstrom  on  Arbor  day, 
that  BaUtrom  was  then  intoxicated  and  told  Mc-Call  that 
he  was  going  to  see  the  lots.  George  S.  Overton  testifies 
th:it  on  Artxir  day  he  saw  two  men  looking  at  the  lots  and 
they  inquired  of  him  in  regard  to  the  names  of  the  streets 
and  numbers  of  lots,  and  as  to  the  value  of  lots  in  the 
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neighborhood;  that  he  had  since  seen  Dalstrom  and  recog- 
nized hiro  as  one  of  the  men  he  saw  and  talked  to  that  day. 
By  another  affidavit  Overton  says  that  it  may  have  been 
beverul  days  after  Arbor  day  when  this  occarred,  and  that 
he  swore  to  his  former  affidavit  without  accurately  know- 
ing its  contents.  George  Scherer  corroborates  Estabrook 
as  to  DdUtrom's  declarations.  Dalstrom  himself  denies 
that  he  went  to  see  the  lots  on  Arbor  day,  and  denies  talk- 
ing with  Overton  and  Estabrook,  but  admits  that  he  talked 
to  Juror  Gable  on  Arbor  day  about  going  to  see  the  lots. 
He  says  he  drank  a  few  glasses  of  beer  that  day  and  may 
have  indulged  in  idle  talk  with  Gable  and  others.  As  to 
his  condition  on  that  day  his  own  rather  peculiar  statement 
is  that  he  "  was  not  intoxicated  and  was  only  slightly  under 
the  influence  of  the  beer  he  had  drank."  He  practically 
admits  having  told  McCall  he  was  going  to  see  the  lots. 
H.  W.  Gable,  another  juror,  says  that  during  the  trial 
Dalstrom  stated  that  the  lots  were  low  and  of  no  value, 
and  that  Mrs.  Edney  had  been  cheated  badly;  that  on  Ar* 
bor  day  Dalstrom  .was  intoxicated  and  ofiPered  to  hire  a 
team  at  his  own  expense  and  show  Gable  that  the  lots  were 
high  and  dry.  He  also  testifies  that  Juror  William  Barr, 
during  the  early  part  of  the  trial,  spoke  frequently  in  favor 
of  the  defendant,  and  at  one  time  said,  **  What  is  the  use 
trying  this  case  and  fighting  it  so,  a  trade  is  a  trade  and 
ought  to  be,  and  let  go  at  that.''  Barr  testifies  that  he  did 
not  make  any  such  statement,  but  that  '^ sometimes  the 
jurors  in  arguing  with  one  another  would  become  a  little 
earnest,  and  perhaps  unguarded,  and  say  things  which 
neither  juror  really  meant,  which  is  usual  among  jurors." 
If  the  only  feature  of  this  evidence  was  the  alleged  visit  of 
Dalstrom  to  the  lots  we  would  hardly  feel  justified  in  set- 
ting aside  the  finding  of  the  district  court  on  that  point, 
although  we  think  from  the  affirmative  evidence,  from  the 
proof  as  to  Dalstrom's  condition,  and  from  his  own  admis- 
sions, that  the  weight  of  the  evidence  is  that  he  took  this 
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private  view  of  the  projiertj.  But  aside  from  this  the  af- 
Mavite  clearly  show  that  before  the  case  was  submitted  to 
the  J11T7,  jurors  discussed  its  merits  among  themselves  and 
expressed  opioiona  in  regard  to  the  rights  of  the  parties. 
It  is  made  the  duty  of  the  court  to  admonish  the  jurors, 
whea  permitted  to  separate  during  the  trial,  against  such 
conduct,  and  it  is  presumed  that  the  court  did  its  duty  ia 
this  respect. 

Tiie  proof  00  another  point  is  worthy  of  commeDt.  E: 
M.  Wolfe  states  that  during  the  deliberations  of  the  jury 
he  was  in  company  with  one  of  the  attorneys  for  the  de- 
fendants and  while  beneath  the  window  of  the  room  within 
which  the  jury  was  deliberating  the  window  was  opebed. 
Two  of  the  jurors  stood  in  the  window  when  affiant's  com- 
panion raised  his  hands  and  said,  "  Throw  it  down  to  me 
and  I  will  catch  it — the  verdict,  I  mean."  Ajuror  said, 
"We  will  have  the  verdict  in  a  few  minutes."  The  attor- 
ney referred  to  testifies  that  Juror  Sbarrick  addressed,  from 
the  window,  Wolfe  and  the  affiant,  saying,  "We  will  be 
down  in  s  few  minutes."  Wolfe  and  affient  slopped  and  in 
imitation  of  a  ball  player  affiant  said^  "I  can  catch  it." 
This  occurrence  is  suspicious,  not  because  of  the  language 
used  on  this  occasion,  because  the  conduct  of  the  attorney 
referred  to  seems  at  most  to  have  been  indiscreet,  but  be- 
cause it  evinces  both  a  disposition  and  an  opportunity  on 
the  part  of  the  jurors  to  discourse  with  outsiders.  Preju- 
dice will  usually  be  presumed  from  such  communications. 
(VCTieman  v.  MeOurtain,  33  Neb.,  643.) 
<  We  think  that  the  proof  discloses  such  irregularities  in 
the  way  of  communications  among  the  jurors  and  with 
others  as  to  demand  that  the  verdict  be  e^t  aside,  and  while 
we  are  loath  to  encourage  the  practice  of  assailing  the  ad- 
verse party  and  jurors  after  an  unfavorable  verdict,  wears 
the  less  reluctant  in  setting  this  verdict  aside  because  of  the 
fact  that  some  five  or  six  of  the  jurors  have  filed  affidavits, 
staling  that  their  minds  never  assented  to  the  verdict,  but 


Vol.  .443         MNUAEY  TERM,  1895.  ,301 


Webster  v  D&vies. 


that  they  were  iDduced  to  acquiesce  thereiD  to  avoid  fur- 
ther confinement.  The  portions  of  the  affidavits  relating 
to  this  were  struck  out  by  the  district  court,  and  properly 
80,  as  being  incompetent  for  the  purpose  of  impeaching  the 
verdict.  But  the  fact  that-  the  affidavits  were  filed  moves 
us  to  say  that  these  jurors  were  evidently  utterly  regardless 
of  their  oaths.  £ach  one  violated  his  oath,  either  as  a 
juryman  or  else  in  making  the  affidavit.  While  the  ver- 
dict could  not  be  set  aside  on  this  ground  the  fact  that  the 
case  was  tried  by  a  jury  embracing  so  many  men  of  this 
character  renders  us,  we  repeat^  the  less  reluctant  in  setting 
aside  the  verdict  on  other  grounds.  To  those  interested  in 
the  case  it  may  be  proper  to  suggest  that  in  further  pro- 
ceedings it  will  be  well  to  avoid  all  conduct  calculated  to 
arouse  even  a  suspicion  of  evil. 


Reversed  and  remanded. 


C.  8.  Webster  v.  John  D.  Davies. 

Filed  Maboh  6, 1895.     No.  6032. 

Idmitation  of  Actions:  Rbsidbncb  in  Another  State. 
Under  section  21  of  the  Ckxle  of  Civil  Procedare,  providing 
that  *' when  a  cause  of  action  has  been  fnUy  barred  by  the  laws 
of  any  state  or  ooantry  where  the  defendant  has  previously  re- 
sided, snch  bar  shall  be  the  same  defense  in  this  state  as  though 
it  had  arisen  nnder  the  provisions  of  this  title/'  an  action  is 
barred  in  this  state  when  the  defendant  has  resided  in  another 
state  for  the  fall  period  of  limitations  onder  the  laws  of  that 
state,  even  though  the  cause  of  action  arose  here  and  the  defend- 
ant resided  here  when  it  arose. 

Error  from  the  district  court  of  Platte  county.     Tried 
below  before  Marshall,  J. 

McAllister  &  Cornelius^  for  plaintiff  in  error. 
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Wetwt«T  T.  MtIm. 
Albtrt  &  Retder,  contra. 

Ibvine,  C. 

The  question  presented  in  this  esse  ia  the  conRtniction  of 
BCctioDB  18,  20,  and  21  of  the  Code  of  Civil  Procedure  in 
relaiion  to  limitations  of  aclions.  Wehster  Bued  Ddviea  on 
several  promissory  notes  made  by  Davies  and  maturing  in 
I8M4,  1885,  and  1887.  Theaction  was  brought  in  thedis- 
trict  court  of  Platte  county  on  June  21,  1890.  Davies 
answered  that  on  June  21,  1890,  and  for  more  than  three 
years  nriur  thereto,  he  had  been  a  resident  of  Wyoming; 
that  each  of  the  notes  was  executed  and  delivered  in  the 
state  of  Nebraska  wliile  Davies  was  a  resident  of  this  state. 
He  then  pleaded  a  xtatute  of  Wyoming  to  the  effect  that 
such  actions  on  contracts  expressed  or  implied,  contracied 
or  incurred  before  the  debtor  became  a  resident  of  Wyo- 
ming,  shall  be  commenced  within  two  years  after  the  debtor 
shall  have  eslablished  his  residence  in  Wyoming.  The 
reply  was  a  general  denial.  The  only  evidence  was  the 
stature  pleaded  by  the  defendant  and  the  testimony  of  the 
defendant  himself,  which  shows  that  in  1887  he  went  to 
Wyoming  in  the  employ  of  a  railroad  com|iany,  going  first 
to  Wiser,  then  moving  to  Laramie,  where  he  bought  fi 
home,  then  to  Green  River,  where  he  l)ought  another 
home,  thence  to  Rock  Springs,  tlience  to  Millis,  remaiiiiog 
allogether  at  these  different  points  in  Wyoming  about  three 
ycais;  that  he  went  to  Wyoming  hecuuse  he  was  employed 
by  the  railroad  company  and  went  from  place  to  place  in 
Wyoming  as  directed  by  that  company,  but  he  left  with 
the  inteniion  of  making  hts  home  in  Wyoming  and  with- 
out any  intention  of  returning  to  Nfbnijka.  Shortly  be- 
fore this  aciion  was  brnuKlit  his  faiherdied  and  he  thereby 
inherited  projwrty  in  Nebraska,  and  for  that  reason  re- 
turne<l.  The  court  found  generally  for  the  defendant  and 
entered  judgment  acL-ordingly. 
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The  evidence  referred  to  was  ample  to  aostain  a  finding 
that  the  defendant  had  resided  in  Wyoming  for  more  than 
two  years,  and  the  statute  of  Wyoming  introduced  in  evi- 
dence provided  that  where  an  indebtedness  of  this  character 
arose  before  the  defendant  went  to  Wyoming  action  must 
be  brought  thereon  within  two  years.  The  question  is, 
therefore,  presented  whether,  when  a  contract  is  made  and 
is  performable  in  Nebraska,  the  defendant  being  a  resident 
of  Nebraska  at  the  time,  and  he  afterwards  removes  to  an-> 
other  st:i(e,  remaining  there  until  an  action  on  the  contract 
would  be  barred  by  the  laws  of  that  state,  and  then  returns 
to  Nebraska,  the  action  is  also  barred  here.  Sections  18, 
20,  and  21  of  the  Code  of  Civil  Procedure  are  as  follows : 

'^  Sec  18.  All  actions,  or  causes  of  action,  which  are  or 
have  been  barred  by  the  laws  of  this  state,  or  any  state  or 
territory  of  the  United  States,  shall  be  deemed  barred  under 
the  laws  of  this  state.'' 

^*  Sec.  20.  If,  when  a  cause  of  action  accrues  againnt  a 
person,  he  be  out  of  the  state,  or  shall  have  absconded  or 
concealed  himself,  the  period  limited  for  the  commence- 
ment  of  the  action  shall  not  begin  to  run  until  he  come 
into  the  state,  or  while  he  is  absconded  or  concealed ;  and 
if  after  the  cause  of  the  action  accrues  he  depart  from  the 
state,  or  abscond,  or  conceal  himself,  the  time  of  his  ab- 
sence or  concealment  shall  not  be  computed  as  any  part  of 
the  period  within  which  the  action  must  be  brought. 

"Sec.  21.  When  a  cause  of  action  has  been  fully  barred 
by  the  laws  of  any  state  or  country  where  the  defendant 
has  previously  resided,  such  bar  shall  be  the  same  defense 
in  this  state  as  though  it  had  arisen  under  the  provisions 
of  this  title." 

Where  similar  statutes  are  in  force  there  was  formerlv 

if 

much  doubt  because  of  the  apparent  conflict  between  sec- 
tion 20  and  the  other  sections  quoted  ;  but  it  has  been  quite 
generally  decided  that  the  piovisiou  of  section  20  which 
tolls  the  statute  during  the  absence  of  a  defendant  from  the 
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state  dwB  not  apply  where  his  absence  has  been  of  such  a 
aharacler  as  to  entitle  him  to  the  benefit  of  the  statntje  of 
limitatious  of  another  state  to  which  he  has  removed.  'Phia 
court  has  so  construed  ihe  law.  [Sower  v.  Auilman,  27 
Neb.,  251 ;  IHinneapolis  llai'vesUr  War /a  t.  Smitii,  36 
Neb.,  616;  Haniaon  v.  Union  Nat.  Bank,  12  Neb.,  499.) 
None  of  these  cases,  however,  presented  thequestioo  which 
we  DOW  have  before  us.  Plaintiff  in  error  aigues  that 
sections  18  and  21  apply  only  where  the  cause  of  action 
arose  in  another  stale  ami  became  there  barred,  and  that 
they  do  not  apply  to  a  case  which  arose  in  this  state  while 
the  defendant  was  here  a  resident  and  where  the  bar  of 
the  foreign  statute  was  created  by  bis  removal  from  this 
state  after  the  cause  of  action  arose.  This  view  has  the 
ap[>arent  support  of  the  supreme  courts  of  Tennessee  and 
Montaoa.  {Baffwellv.  McTighe,  85  Tenn.,  616;  Kempev. 
Bader,  86  Tenn.,  189;  Ckevrier  v.  Robert,  6  Mont,  319.) 
But  the  statute  of  Tennessee  is:  "Where  the  statute  of 
limitatione  of  another  state  or  government  has  created  a 
bar  to  an  action  upon  a  cause  accruing  therein,  whilst  the 
party  to  be ichaiged  was  a  resident  in  such  state  or  under 
such  government,  Ihe  bar  is  equally  effective  iu  this  state." 
Id  order,  then,  ihat  the  etatule  of  another  slat«  might  be 
effectual  this  statute  required  both  that  the  cause  of  action 
should  have  accrued  therein  and  that  the  defendant  should 
have  been  a  resident  thereof.  Id  Montana  the  statute  is: 
"  When  the  cause  of  action  shall  have  arisen  in  any  other 
state  or  territory  of  the  United  States,  or  in  any  foreign 
country,  and  by  the  laws  thereof  an  action  cannot  be  main- 
tained against  a  person  by  reason  of  the  lapse  of  time,  no 
action  thereon  shall  be  commenced  against  him  in  this  ter- 
ritory." In  the  case  cited  the  debt  was  contracted  in  Can- 
uda  and  the  defendant  removed  thence  to  Nevada,  remain- 
ing there  long  enough  for  the  Nevada  statute  to  bar  an 
action,  and  then  came  to  Montana.  The  oourt  thought  that 
the  cause  of  action  did  not,  in  (he  language  of  the  statute, 
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^' arise"  in  Nevada  and  considered  that  to  so  construe  the 
statute  would  be  unjust  and  unreasonable.  But  on  the 
other  hand  the  appellate  court  of  the  first  district  of  lUi- 
iioisy  construing  a  similar  statute,  held  directly  to  the  con* 
trary.  (Humphrey  v.  Cole,  14  III.  App.,  56.)  In  that  case  the 
iHistrument  sued  on  was  made  by  the  defendant  in  lUiuoi:) 
while  he  resided  there.  He  then  came  to  Nebraska,  where  he 
remained  more  than  twenty  years,  returning  to  Illinois,  where 
action  was  brought.  The  court,  citing  an  unreported  decis- 
ion of  the  supreme  court,  said  that  the  words  in  the  Illinois 
statute,  ''  when  a  cause  of  action  has  arisen,"  should  be  con- 
strued as  meaning  when  jurisdiction  exists  in  courts  of  a 
state  to  adjudicate  between  the  parties  upon  a  particular 
<-ause  of  action  if  properly  invoked,  without  regard  to  the 
place  where  the  cause  of  action  had  its  origin.  Judge 
Blodgett,  following  the  same  authority  and  using  the  same 
language,  construed  the  statute  in  the  same  manner.  (Os- 
good V,  Artif  10  Fed.  Rep.,  365.)  Our  statute  does  not,  in 
either  section  18  or  section  21,  require  that  the  cause  of  ac- 
tion should  have  arisen  in  the  state  the  benefit  of  whose 
statute  is  claimed,  and  this  case  might  be  resolved  for  the  de- 
fendant for  this  reason  on  the  authority  of  either  the  Mon- 
tana, the  Illinois,  or  the  federal  case.  The  statute  of  Iowa 
was  formerly  in  the  same  language  as  our  own.  We  can- 
not find  that  while  the  statute  so  remained  it  received  any 
construction  upon  this  point,  but  in  1870  there  was  added 
to  the  section  corresponding  to  our  section  21  the  following 
words:  ''This  section  shall*  not  apply  to  causes  of  action 
arising  within  this  state."  The  supreme  court  then  inti- 
mated in  several  cases  that  under  states  of  facts  like  those 
of  the  case  now  before  us  the  statute  did  not  operate,  but  it 
was  held  inapplicable  solely  because  of  the  amendment  of 
1870.  (Uoyd  v.  Perry,  32  la.,  144;  Davis  v.  Harpei^,  48 
la.,  513.)  The  same  court  held  more  definitely  that  the 
amendment  was  not  retroactive,  and  that  where  a  cause  of 
action  arose  in  Iowa  and  the  defendant  afterwards  became 
24 
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inlitlect  to  the  benefit  of  the  statute  of  another  atate  by  re- 
nding there  for  the  full  period  of  limitatioDa,  he  could 
plead  that  statute  in  bar  of  the  action  iu  Ions,  notwitb- 
itanding  the  amendment  of  1870,  the  bar  having  arisen 
t)efore  that  amendment.  [Thompeon  v.  Read,  41  la.,  48; 
Qoodnmo  v.  Stryker,  62  la.,  221.)  These  decisions  show 
that  the  lova  court  deemed  an  ez|>ress  exception  necessary 
in  order  to  justify  the  constrnction  for  which  the  plaintiff* 
in  error  contends.  Indiana  formerly  had  the  same  statute, 
and  it  was  there  held  that  (he  fact  that  a  note  was  payable 
in  Indiana  and  that  the  defendant  resided  there  when  the 
sause  of  action  arose  was  not  a  good  replication  to  sn  au- 
jwer  pleading  the  bar  of  the  statute  of  another  state. 
[Wright  V.  Jokntion,  42  Ind.,  29;  Van  Dom  v.  Bodley,  38 
[nt).,402.)  Afier  these  decisions  the  legislature  ailopled  an 
imendment  similar  to  the  Iowa  amendment,  and  ibe  court 
held  that  because  of  this  amendment  the  rule  was  changed. 
[Mtohaniaf  Building  Association  v.  Whitaere,92  Ind., 547.} 
We  think  it  is  immaterial  under  onr  siatute,  as  it  was  in 
Iowa  and  Indiana  l>efore  the  amendments  referred  to, 
where  the  cause  of  action  arose  or  where  the  defendant  re- 
sided when  it  arose.  If  he  has  resided  in  another  state  so 
long  as  to  be  protected  by  the  statute  of  that  state,  bu<^ 
fact  ia  a  good  defense  to  au  action  here. 

JUDOUBMT  AFFIRHED. 

Post,  J.,  not  sitting. 


PiRST  National  Bake  op  Wymobe,  APPEtxAur,  t. 
Jahes  D.  Myers  et  al.,  appell£e& 

Filed  March  S,  1^93.    No.  6250. 

1.  Fraudnlent  ConTeyances:  Etiobnob.  Id  an  adioolijMi 
BtUH'bitiK  crediior  or  a  Diorlgitiior  to  vncata  the  niortKiiKe  Tor 
frand  plaintiff  pleaded  that  "on  the  17th  da7  of  April,  l.>&U,miid 
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before  the  leyj  of  the  attachment  *  *  A  and  B  eonreyed  '*' 
thelandto  the  mortgagee.  This  the  answer  admitted.  BM^ 
That  evidence  that  the  mortgage  was  not  delivered  until  after 
the  levy  of  the  attachment  was  irrelevant  and  foreign  to  tha  is- 
soes. 

:  Pleading.     In  snch  oase  a  general  averment  in  the 


answer  denied  in  the  reply  that  the  mortgage  was  prior  to  all 
other  liens,  does  not  prevail  against  the  specific  pleading  of  fact, 
and  does  not  pnt  the  date  of  delivery  of  the  mortgage  in  issue. 

Sb  Amendments  will  not  be  allowed  after  judgment  where  their 
effect  would  he  to  substantially  change  the  cause  of  action  or 
defense. 

4.  Amendments  will  not  be  allowed  where  to  do  so  would  prcju* 
dice  the  rights  of  the  adverse  party. 

6.  Stare  Decisis.    First  Nat  Bank  of  Wymore  v,  Myers,  38  Neb.^ 
162,  reaffirmed. 

ILeheabino  of  case  reported  in  38  Neb.^  162. 

A,  2).  MeCandleM  and  8.  X  TuitUy  for  appellant,  cited^ 
on  the  qaestion  of  amendment:  Humphrey  v.  Spafford^  14 
Neb.,  488;  Homan  v.  Sleeky  18  Neb.,  662;  Ptmieroy  v. 
White  Lake  Lumber  Co.,  33  Neb.,  240;  Anglo-American 
Land,  Mortgage  &  Agemyy  Co.  v.  Brohman,  33  Neb.,  409.. 

GriggSj  Rinaker  &  Bibb  and  B.  W.  Sabin,  corUrct. 

Ibvine,  C. 

An  opinion  was  written  in  this  case  affirming  the  jndg-^ 
ment  of  the  district  coart  and  filed  November  8, 1 893.  (Fir^ 
Nat.  Bank  v.  Myers,  38  Neb.,  152.)  The  nature  of  the 
case  is  there  briefly  staled.  The  inquiry  was  then  directed 
solely  to  whether  a  sufficient  consideration  had  been  shown 
for  the  conveyances  to  Holt.  On  a  motion  for  a  rehearing 
it  was  urged  that  the  proof  disclosed  that  while  the  con- 
veyances to  Holt  were  dated  and  filed  for  record  before  the- 
levy  of  plaintifi^'s  attachment,  still  the  conveyances  had 
been  made  without  the  knowledge  of  the  grantee,  had  been 
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filed  for  record  by  the  graotor,  and  were  not  delivered  to 
(he  grantee  until  after  the  levj  of  the  altachmeiit,  llie 
grantee  not  till  then  knowing  of  their  existence  or  their 
delivery.  It  was  ai^iied  that  under  this  slate  of  the  evi- 
dence tlie  lien  of  tlie  iiltadiment  was  superior  to  tliat  of  the 
RiDrlgages.  It  seeming  that  this  pliase  of  the  case  had 
probahly  not  received  proper  attenliuu,  a  rehearing  was  al- 
lowed. Tlie  case  has  been  reargued,  and  having  considered 
all  the  questions  presented,  we  see  uo  reason  for  reaching  a 
conclusion  different  from  that  reached  on  the  former  hear- 
ing. It  is  true  that  there  is  in  tlie  record  evidence  tending 
(o  show  a  state  of  facts  in  regard  to  the  delivery  of  the 
mortgages  io  accordance  with  the  argument  of  the  appel- 
lant. All  material  portions  of  this  evidence  were  admitted 
over  the  objections  of  the  appellees  on  the  ground  that  the 
testimony  was  irrelevant  under  the  pleadings.  The  petition, 
after  alleging  the  levy  of  the  plaintiff's  attachment  on  May 
10, 1890j  and  (he  subsequent  entry  of  judgment  in  the  at- 
tachment case,  avers  "that  on  the  17th  day  of  April,  A.  D. 
1890,  and  before  the  levy  of  the  attachment  and  the  ren- 
dition of  a  judgment  in  this  case,  the  said  James  D.  Myers 
and MyerE>,  his  wife,  defendants,  conveyed  the  follow- 
ing of  the  said  above  described  property  to  one  Charles  B. 
Holt,"  etc  Similar  all^ations  are  then  made  in  regard 
to  the  other  conveyances.  The  gist  of  the  action  lay  in  the 
subsequent  averment  that  these  conveyances  were  made 
without  consideration  and  for  the  purpose  of  hindering  and 
defrauding  the  plaintiff  and  other  creditors  of  James  D. 
Myers. 

The  answer  of  Myers  admitted  the  making  of  the  con- 
veyance in  the  words  of  the  petition  as  above  quoted,  and 
the  answer  of  Holt  contained  a  similar  admission.  Both 
answers  joined  issue  in  regard  to  the  oonsideration  and 
purpose  of  the  conveyance.  So  far  as  we  have  quoted  the 
pleadings,  then,  it  stood  admitted  of  record  that  the  land 
had  been  conveyed  prior  to  the  levy  of  the  attachment. 
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The  date  of  the  delivery  of  the  conveyanoe  waa,  therefore^ 
not  put  in  issue  and  the  testimony  on  that  point  was  for 
that  purpose  irrelevant.  Counsel  now  contend  that  certain 
averments  in  the  answer  and  reply  formed  an  issue  on  this 
subject.  The  answer  of  Holt,  after  admitting  the  convey- 
ance on  the  17th  of  April  and  deoyiug  that  it  was  made 
without  consideration  or  for  the  purpose  of  defrauding 
creditors,  avers  affirmatively  the  nature  of  the  considera- 
tion and  the  purpose  of  the  conveyance,  and  then  proceeds, 
''this  defendant  has  a  first  and  valid  lien  upon  said  prem- 
ises so  conveyed  to  him  as  aforesaid  by  the  defendants 
James  D.  Myers  and  Elizabeth  A.  Myers,  his  wife,  which 
said  lien  is  prior  and  superior  to  any  lien  or  interest  which 
the  plaintiff  or  any  of  this  defendant's  co-defendants  have 
in,  to,  or  upon  said  premises  or  any  part  thereof."  The 
substantive  part  of  the  reply  is  that  the  plaintiff  ''denies 
each  and  ^very  allegation  of  new  matter"  in  the  answer 
contained.  The  contention  is  that  the  alleviation  in  the 
answer  that  Holt's  mortgage  was  superior  to  any  lien  of 
the  plaintiff,  together  with  the  denial  of  that  allegation  in 
the  reply,  made  an  issue  to  which  all  facts  affecting  the 
priority  of  the  mortgage  became  relevant;  but  we  cannot 
attach  to  this  general  allegation  any  such  force.  It  pleads 
merely  a  conclusion  of  law,  and  the  pleading  of  a  conclu- 
sion of  law  in  such  a  general  form  cannot  be  allowed  to 
prevail  as  against  the  distinct  pleading  of  specific  facts. 

The  appellant  asks  that  in  case  the  court  should  reach 
the  conclusion  above  stated  it  be  permitted  to  now  amend 
its  petition  in  such  manner  as  to  present  an  issue  upon  the 
date  of  the  delivery  of  the  conveyance  in  quc^^tion.  It 
has  been  quite  recently  held  (Scott  v.  Spencer,  44  Neb.^ 
93)  that  an  amendment  after  judgment  will  not  be  per- 
mitted where  its  effect  is  to  make  a  substantial  change 
in  the  cause  of  action  or  defense  presented  by  the  plead- 
ings upon  the  trial.  The  plaintiff's  petition  was  in  the 
nature  of  a  creditor's  bill  attacking  the  validity  of  the 
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Holt  mortgage  od  the  ground  that  it  was  without  conwd- 
eration  aad  made  to  defraud  crediton.  If  we  should  per- 
mit it  DOW  to  amend  aa  desired  it  would  state  a  cause  of 
action  not  only  to  vacate  the  mortgage  on  the  ground  of 
fraud,  but  also  to  marshal  liens  upon  averments  to  the  ef- 
fect that  the  real  priorities  were  other  than  would  appear 
from  an  inspection  of  the  public  records,  Thtswould  beto 
permit  *a  subetantially  different  cause  of  action  to  be  stated 
by  amendment  afler  judgment.  The  Code  permits  amend- 
ments in  furtherance  of  justice.  In  construing  thia  provis- 
ion the  rights  of  the  party  seeking  to  amend  are  not  alone 
to  be  considered.  The  court  in  permitting  amendments 
must  be  careful  not  to  sacrifice  the  rights  of  the  other 
party.  To  do  so  would  not  be  in  furtherance  of  justice. 
Mr.  Holt  resided,  at  the  time  of  the  trial,  iu  Tioga  county, 
New  York.  He  was  seventy-five  years  of  age.  His  tes- 
timony was  taken  bydeposition.  The  defendants  examined 
Jiim  solely  in  regard  to  the  issues  made  by  llie  pleadings. 
It  is  true  he  was  briefly  oross-esamined  in  regard  to  the 
delivery  of  the  mortgage,  but  the  defendants  did  not  re- 
examine on  this  point,  nor  were  they  called  upon  to  do  so 
in  view  of  the  issues  as  then  framed.  To  permit  ibe 
amendment  now  sought  might  deprive  (he  defendants  of 
the  opportunity  of  presenting  evidenoe  upon  the  bsue  so 
interpolated. 

One  more  point,  perhaps,  ought  to  be  mentioned.  The 
former  opinion  was  addressed  solely  to  the  existence  of  a 
consideration.  It  was  also  claimed  that  the  evidence 
showed  that  an  actual  intent  to  defraud  existed  in  making 
the  conveyances.  We  have  examined  the  evidence  on  thia 
point  and  think  it  amply  sustains  the  finding  of  the  trial 
court  that  the  mortgage  was  made  in  good  faith. 

JdDOMENT  A.FFIBHED. 
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Luci£K  Woodworth  v.  F.  L.  Thompson, 

FlLKD  Maboh  6»  1885.     No.  52(17. 

L  Xridonoe  examined,  and  held  anfficient  to  amitain  the  Terdiei. 

%  Lmidlord  and  Tenant:  Parol  Aobebmbnt  fob  Rbpaib& 
Where  a  tenant  ia  not  obligated  by  hia  leaae  to  make  any  par- 
ticnlar  repairs  a  subeeqaent  parol  agreement,  whereby  certain 
extensive  repairs  are  agreed  upon,  the  landlord  promising  to  pay 
the  coet  thereof  above  a  certain  snm,  ia  valid  and  will  be  on- 
ioned. 


3b  : :  Ck>N8iDEBATiOK.    In  anch  case  the  making  of  the 

rapaiia  by  the  tenant  and  his  promise  to  pay  a  portion  of  the  ooat 
oonatitnte  a  aofficient  consideration  for  the  landlord'a  promise. 

-4.  BepoaitionB :  Objections  Fibst  Raised  at  Tbial.  It  ianot 
revendble  error  for  the  trial  court  to  rei'nse  to  strike  ont  a  por- 
tion of  the  answer  of  a  witness  in  a  deposition  because  the 
answer  stated  the  witness'  conclusion  as  to  the  effect  of  the 
language  used  by  one  whose  conversation  ia  related,  instead  of 
repeating  the  language  itself,  the  answer  being  probative  in 
its  character  and  material  to  the  issues,  and  no  objection  having 
been  made  until  the  depoeition  was  read  at  the  trial. 

^-  Pleadings:  Amendments:  Use  of  Original  in  Argument. 
Where  an  amended  pleading  has  been  filed  the  original  loses  its 
force  aa  a  pleading,  and  the  adverse  party  may  not  read  it  to 
the  jury  or  comment  upon  it  in  argument  without  first  offering 
it  in  evidence. 

IBrror  from  the  district  court  of  Douglas  county.     Tried 
below  before  Davis,  J. 

Brown  &  TalbaUy  for  plaintiff  in  error, 
Brome^  Andrews  &  Sheean,  oonira. 

Irvine,  C. 

The  plaintiff  in  error  brought  suit  against  the  defendant 
in  error,  charging  in  the  first  count  of  his  petition  that 
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WoodvFOrth  had  rented  to  Thompson  a  hot«I  buildiug  in 
Omaha  at  a  rental  of  $300  per  month,  and  that  upon  the 
rent  so  reserved  there  w8b$1,100  due  and  unpaid.  In  the 
second  count  it  was  charged  that  Woodworth  had  leased  to 
Thompson  a  piano  at  a  rental  of  $5  per  month,  aud  tliat 
$50  was  due  on  thin  account.  Judgment  was  prayed  for 
these  two  amounts. 

The  second  amended  answer,  on  which  the  case  was 
finally  tried,  was  to  the  effect  that  after  Thompson  entered 
into  possession  Woodworth,  desiring  to  have  certain  repairs 
made,  employed  Thompson  to  procure  the  same  to  be  mode 
and  agreal  to  pay  the  reasonable  price  therefor  beyond  the 
sum  of  $500;  that  Thompson  caused  such  repairs  to  be 
made  to  the  reasonable  value  of  $1,750,  whereby  there  be- 
came due  him  from  the  plaintilT  $1,250.  Answering  the 
second  count  of  the  petition,.  Thompson  averred  that  the 
rental  price  of  the  piano  was  $4  per  month,  and  that  prior 
to  the  expiration  of  the  first  month  the  lease  therefor  was 
terminated,  but  the  piano  was  allowed  to  remain  at  the  hotet 
at  the  request  of  Woodworth.  Thompson  admitted  that 
there  was  due  to  Woodworth  $1,104,  and  asked  judgment 
for  the  difference  between  that  sum  and  $1,250.  There 
was  a  venlict  for  the  defendant  for  $172.70.  From  this 
the  defendant  remitted  $27.80,  and  on  overruling  the  mo- 
tion for  a  new  trial  judgment  was  entered  for  $144.90, 
from  which  judgment  the  plaintiff  prosecutes  error. 

The  plaintiff  in  error  argues  that  the  verdict  is  not  sus- 
tained by  the  evidence.  The  original  lease  was  in  writing 
and  contained  a  provision  as  follows:  "All  improvements 
on  the  second  story  to  be  made  by  the  party  of  the  second 
part,"  Thompson.  But  the  testimony  of  Thompson  was 
to  the  effect  that  the  so-called  improvements  then  contem- 
plated, were  of  a  minor  character,  and  after  they  had  been 
li^nn  it  was  found  necessary  or  advisable  to  make  very 
extended' rej^ira. '  In  particular  that  it  was  found  neces- 
sary to  renew  the  plumbing  throughout  the  whole  build- 
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iog.  Thompson  did  not  feel  like  undertaking  such  exten- 
sive repairs  and  thereupon  he  proposed  to  Woodworth  that 
the  repaii-s  should  be  made;  that  he,  Thompson,  would 
bear  the  expense  up  to  $500^  and  Woodworth  the  remain* 
der.  Woodworth  agreed  to  this.  This  testimony  is  flatly 
contradicted  by  Woodworth,  and,  perhaps,  if  the  case  were 
presented  to  us  to  decide  in  the  first  instance  we  would 
consider  the  weight  of  the  evidence  in  favor  of  Wood- 
worthy  but  there  was  sufficient  evidence  to  sustain  Thomp- 
son's theory.  In  this  connection  the  plaintiff  in  error 
argues  that  if  such  a  contract  were  established  it  would  be 
void  for  want  of  consideration.  In  support  of  this  prop- 
osition several  cases  are  cited  to  the  effect  that  for  one  to 
agree  to  do  what  he  is  already  bound  to  do,  or  for  one  to 
waive  a  legal  obligation  on  the  part  of  the  other,  is  nvdum 
pactum;  but  that  is  not  this  case.  The  lease  did  not  re- 
quire any  particular  repairs  or  improvements  to  be  made. 
Thompson  was  not  obliged  to  make  any  improvements,  and 
the  agreement  to  make  and  in  part  pay  for  the  particular  im- 
provements which  were  made  was  a  sufficient  consideration 
for  Woodworth's  promise  to  pay  for  the  remainder.  The 
deposition  of  Thompson  was  read  in  evidence.  This  ques- 
tion was  asked,  "You  may  now  state  what  conversation 
or  conversations  you  had  with  the  plaintiff  concerning  the 
improvements  to  be  made  on  the  hotel  property,  and  when 
and  where  the  conversations  were  had."  The  witness  then 
proceeded  at  great  length,  and  without  objection,  to  answer 
this  question.  Near  the  close  of  his  answer  he  states  the 
proposition  which  he  made  to  Woodworth  in  regard  to  re- 
pairs, and  proceeds  as  follows:  *'This  he  agreed  to  do,  and 
he  was  knowing  to  all  the  work  that  was  done.  All  of  it 
was  necessary  to  the  good  of  the  house,  and  he  got  the 
benefit  of  it  all."  When  the  deposition  was  offered  in 
evidence  on  the  trial,  and  not  before  then,  objection  was 
made  to  so  much  of  the  answer  as  we  have  quoted.  This 
was  overruled,  and  complaint  is  made  of  the  ruling  of  the 
court  in  that  r^ard. 
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t  the  BtatenieDt,  "  This  be  agreed  to  do^" 
f  a  ooDclusion  merely  and  iuoompeleoL 
Qt  Btatiog  the  effect  of  way  agreement, 
laed  waa  equivalent  merely  to  a  state- 
rlh  assented  to  Thompson's  proposition. 
Bs  sliDuld  have  been  required,  if  posst- 
igiiage;  but  while  our  Code  allows  ex- 
jns  for  incompetency  to  be  made  at  the 
0),  Blill,  where  the  objeclion  is  of  this 
rely  to  the  form  of  a  question  or  answer 
inst  only  a  [Ktrtiou  of  an  answer  to  a 
a  narrative  Btatement,  aud  no  objection 
that  question,  the  court  is  justified  in 
ction  when  made  for  the  first  time  on 
le,  even  though  the  portion  of  the  an- 
not  strictly  competent,  Thie  objection 
ist  a  portion  of  an  answer  to  a  question 
I  an  answer  in  such  form  is  similar  to  a 
<nt  incompetent  teeiimony  after  it  has 
le  answer  being  material  and  of  a  pn>- 
ihonld  not  be  struck  out  where  no  op- 
n,  by  objection  to  the  form  when  the 
en,  to  establish  the  same  fact  in  a  more 

le  to  two  or  three  rulings  whereby  the 
mony  to  the  effect  that  Woodworth  had 
epairs  ihroughout  their  progress.  It  is 
ony  was  immaterial.  We  do  not  think 
willy  be  entitled  to  very  little  weight, 
,  accompanied  as  it  was  by  some  proof  to 
dwortb  exercised  supervision  over  some 
lo  Ihrow  light  upon  the  transaction  and 
)ration  for  the  defendant. 
Qtiff  in  error  complains  Iiecause  the  trial 
rmit  liis  counsel  lo  read  to  the  jury  io 
uent  upon  certain  allegationa  in  tbe  first 
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amended  answer.  The  record  sliows  that  the  defendant 
offered  testimony  to  explain  the  difierences  between  the  first 
amended  answer  and  the  second  amended  answer  on  which 
the  case  was  tried.  This  evidence  the  court  excluded  un- 
less the  first  amended  answer  was  offered  in  evidence.  It 
was  not  offered  in  evidence^  but  the  defendant  undertook  to 
read  it  to  the  jury  and  comment  upon  it.  The  court  for- 
bade this  procedure,  and  without  doubt  correctly.  Counsel 
cite  us  to  CoUer  v,  Calloway j  68  Ind.,  219,  and  Holmes  v. 
JoneSy  121  N.  Y.,  461.  These  cases  hold  that  the  plead- 
ings are  a  part  of  the  record  and  open  to  the  comments  of 
counsel  and  consideration  of  the  jury,  although  not  offered 
in  evidence ;  but  both  cases,  as  well  as  those  of  White  v. 
Smith  J  46  N.  Y.,  418,  and  New  Albany  &  Vincennea  Plank 
Road  Co.  9.  Stallcupy  62  lud.,  345,  were  cases  where  the 
question  arose  as  to  pleadings  upon  which  the  case  was  tried 
and  not  pleadings  which  had  been  superseded  by  amendment. 
Where  a  pleading  has  been  so  superseded  and  an  amended 
pleading  has  been  filed  the  original  ceases  to  perform  any 
office  as  a  pleading,  and  the  party  is  no  longer  estopped  by 
its  allegations.  It  is  not  such  a  part  of  the  record  as  to  be 
open  to  the  inspection  and  criticism  of  the  jury,  but  it  may 
be  offered  in  evidence  by  the  adverse  party  merely  as  an 
admission,  not  conclusive,  but  open  to  explanation  and  re- 
buttal. (Johntion  v.  Powers,  05  Cal.,  179;  Boots  v.  Canine^ 
94  Ind.,  408;  Strong  r.  Dwight,  11  Abb.  Pr.,  n.  s.,  [N. 
Y.],  319.)  ^'It  has  been  over  and  over  again  decided  that 
when  pleadings  are  superseded  by  amendment  they  must 
be  brought  again  before  the  court  by  some  appropriate 
method;  in  such  a  case  as  this  that  method  is  by  offering 
them  in  evidence."  (Boots  v.  Canine,  supra.)  This  court 
has  tacitly  recognized  this  rule.  {Bunz  v.  Cornelius^  19 
Neb.,  107 ;  McGavook  v.  OUy  of  Omaha,  40  Neb.,  64.)  If 
counsel  had  desired  to  avail  themselves  of  any  admission  in 
the  first  amended  answer,  they  should  therefore,  have  offered 
it  in  evidence  and  so  afforded  the  defense  an  opportunity 
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of  meeting  it     Not  having  dooe  so,  they  had  no  r  glit  to 
read  it  to  the  juiy  or  comment  upon  it. 

JuDOUBirr  AFFiauRD. 


Henbt  Lihoonner  v.  Gi:Adcub  9.  Ahblbr. 
Filed  Haboh  5, 1896.     No.  6346. 

1.  Statutes:  CONSTBUOTIUN.     Whoa  tno  iadepandeDl  aUtnlea  ara 

not  DeceaaaTitf  in  conQict,  tbe  later  wilt  not  be  coiutraed  •• 
eieatiag  ao  excsptlOD  to  the  operation  or  the  earlier. 

2.  AnimalB:  Hbbd  Law.  Hbtkopoi.itav  Cmse.     Tbe  herd  law 

(Comp.  Stata.,  ch.  S,  art.  3]  is  applicable  lo  cultivated  laada 
within  the  limits  of  citiee  of  the  metropolilaD  class,  notwith- 
slaadiDg  tbe  cbsrt«r  of  mich  cities  graptiug  power  to  the  majror 
and  coQDcil  by  ordlDaace  to  provide  fat  imponndiog  aDimals 
mnaiDg  at  large. 

3.  Estoppel.    To  crea(«  an  estoppel  in  paU  the  part;  In  whoM 

favor  the  estoppel  operates   must  have  altered  his  position  in 
reliance  apon  the  words  or  condnct  of  the  party  estopped. 
A.  Animals:  Evidrncb  of  Tbbspass.     Evidence  held  eafScient  la 
'  BDstain  tbe  verdict. 

EBROKfrom  thedistrictcourt  of  Douglas  county.  Tried 
below  before  Kkykob,  J. 

David  Van  £Xlen,  for  plaintiff  in  error. 

George  0.  Calder,  oonfro.  ' 

Ibvinb,  C. 

This  case  originated  before  a  jastice  of  the  peaoe  and 
grew  out  of  the  failure  of  the  parties  to  recoucile  between 
themselves  a  diSerence  of  $2.50.  It  is  ti'ue  that  tbe  con- 
stitution guaranties  tbe  right  to  be  heard  in  the  court  of 


r 


Vol.  44]         JANUARY  TERM,  1895.  317 


lingonncr  v.  Ambler. 


last  resort  in  any  civil  action,  but  litigants  should  be  in  some 
manner  discouraged  from  taking  advantage  of  this  provis- 
ion in  cases  where  the  amount  involved  is  trivial  and  no 
question  of  law  of  importance  to  the  parties  is  presented. 
It  should  be  remembered  that  the  cost  bill  which  the  de- 
feated party  ultimately  has  to  pay  forms  but  a  small  por. 
tiou  of  the  real  expense  of  litigation.     The  state  and  the 
counties,  in  the  way  of  fees  to  jurors  and  salaries  of  judges 
and  other  court  officers,  bear  the  great  burden  of  litigation. 
The  crowded  condition   of  the  dockets,  causing  a  delay 
amounting  in  some  cases  to  a  practical  denial  of  justice,  is 
largely  due  to  the  persistent  prosecution  of  such  cases  as 
this.     Ambler  was  the  owner  and  resided  upon  a  tract  of 
land  within  the  limits  of  the  city  of  Omaha,  but  near  the 
western  border  thereof.     On  a  certain  Sunday  afternoon  his 
rest  and  meditations  were  disturbed  by  observing  five  black 
hogs  rooting  up  the  blue  grass  on  his  lawn.     He  called  as- 
sistance and  took  up  the  hogs  damage  feasant     It  turned 
out  that  they  were  the  property  of  Lingonner,  who  came 
upon  the  scene  shortly  after,  and  inquired  the  amount  of 
damages  which  Ambler  claimed.     Ambler  asked  $5.    Lin- 
gonner thought  this  too  high  and  offered  $2.50.     The  next 
day  Lingonner  replevied  the  hogs.     Ambler  served  a  no- 
tice upon  him  as  provided  by  the  herd  law.  Compiled  Stat- 
utes, chapter  2,  article  3,  section  3.     Whether  this  notice 
was  served  before  or  after  the  hogs  were  replevied  is  doubt- 
ful, but  we  do  not  think  important    Ambler  had  judgment 
before  the  justice,  and  again  on  appeal  in  the  district  court, 
the  value  of  his  interest  being  found  in  the  latter  court  at 
$5.     From  this  judgment  Lingonner  prosecutes  error. 

The  principal  question  presented  is  that  of  the  applica- 
bility of  the  herd  law  to  cities  of  the  metropolitan  class. 
The  plaintiff  in  error  contends  that  the  law  is  not  applicable 
to  such  cities  and  that  as  to  them  it  has  been  superseded  by 
thedty  charter.  Compiled  Statutes,  chapter  12a,  section  34. 
The  section  referred  to  gives  the  mayor  and  council  power 
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to  prohibit  or  r^ulate  the  running  at  large,  or  the  herding 
or  driving  of  domestic  animals  within  the  corporate  limits, 
and  to  provide  for  the  impounding  of  all  animals  running 
at  large,  heroed,  or  driven  contrarjr  to  said  prohibition;  and 
also  for  the  forfeiture  and  sale  of  animals  impounded  to  pay 
the  expenses  of  taking  up,  caring  for,  and  selling  the  same. 
W«  think  this  statute  in  nowise  limits  the  operation  of  the 
herd  law.  Inthefirat  place,  ourpresent  herd  law  was  intended 
to  provide  a  general  law  for  the  stnte,  and  to  supersede  a 
nunioer  of  s]>ecial  and  local  acts  theretofore  existing  on  the 
subject.  Its  title  is  "An  act  for  a  general  herd  law  to  pro- 
tect cultivated  lands  from  trespass  by  stock."  (Laws,  1871, 
120.)  The  law  was  certainly  intended  to  apply  generally 
throughout  the  stale,  except  in  certain  counties  then  unset- 
tled and  especially  exempted  from  its  operation,  it  is, 
therefore,  applicable  to  lands  within  cities  unless  the  section 
of  the  charter  of  metropolitan  cities  already  referred  to  op- 
erated as  an  implied  amendment.  Leaving  out  of  consid- 
eration the  qnesiion  as  to  whether  the  legislature,  in  an  act 
for  the  inciTporation  of  cities,  could,  under  our  constitu- 
tional provision,  by  implication  amend  another  general  law 
such  as  the  herd  law,  we  do  not  think  that  the  charter 
should  be  conslrued  as  such  an  amendment.  Kepeala  by 
implication  are  not  favored,  and  a  iaier  act  will  not  be 
construed  B4  repealing,  by  implication,  a  former  act  where 
it  is  possible  that  they  may  stand  leather.  The  same  rule 
obtains  in  regard  to  implied  amendments  which  would  have 
the  effect  of  carving  out  exceptions  to  the  former  law. 
There  is  no  necessary  conflict  between  the  herd  law  and  the 
charter  provision.  The  former  was  designed  to  protect 
owners  of  cultivated  lands  from  the  dipredations  of  do- 
mestic animals  and  to  afford  an  adequate  and.S[>eedy  civil 
remedy  therefor  by  way  of  creating  a  lien  on  the  stock  do- 
ing the  damafte,  and  providing  an  easy  method  of  its  en- 
forcement. Section  34  of  the  charier  is  plainly  a  police 
regulation  giving  to  the  mayor  and  council  power  to  pro- 
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tecfc  the  poblic  against  the  ezcarsioDS  of  domestic  animals 
and  authorizing  the  sale  of  animals  impounded,  not  for  the 
payment  of  any  damage  to  individuals,  bat  solely  to  de- 
fray the  expense  of  enforcing  the  ordinance  adopted  under 
the  grant  of  power  conferred  by  the  act. 

It  is  next  urged  that  the  defendant  was  estopped  from 
daimiDg  the  statutory  lien  because  of  a  statement  made  by 
him  to  the  plaintiff  in  the  conversation  during  which  the 
disagreement  arose  as  to  the  amount  of  damages.  The 
story  is  thus  told  by  the  plaintiff  as  to  what  occurred:  ^'I 
say/ How  you  do,  Mr.  Ambler?  You  sent  your  man  over;' 
and  I  said,  'I  heard  you  sent  your  man  overhand  that  you 
had  some  of  my  hogs  taken  up.'  No,  I  say  this  way: 
^  You  send  your  man.  I  heard  you  got  some  of  my  hogs 
taken  up ; '  and  Mr.  Ambler  say,  '  Yes,  they  yours ;'  and  I 
say,  '  How  did  you  get  them?'  He  say,  'I  got  them  right 
out  of  your  pasture,  and  drive  them  into  my  yard,  and  pen 
them  up.'  T  say,  'Did  they  done  any  damage  at  the  time 
you  drive  them  over  and  pen  them  up?'  He  say,  'No, 
they  didn't  do  a  great  deal  of  damage.'  I  say, '  What  you 
want  from  yoiir  trouble?'  He  say,  'I  want  five  dollars 
to-day  and  ten  dollars  to-morrow.'  I  say,  'No,  that  too 
much;  not  $2.50  enough?'  He  say,  'No,  I  got  edge  of 
you  now.  Last  summer  your  cow  was  in  my  granary,  and 
I  got  the  edge  of  you  now.'  I  say,  'If  you  won't  take 
$2.50,  that  is  all  right.'"  Ambler  admits  that  he  told  Lin- 
gonner  that  he  had  driven  the  hogs  out  of  the  hog  pasture 
into  his  own  yard,  but  says  he  considered  Lingonner's 
question  so  ridiculous  that  he  made  this  answer  by  way  of 
a  joke.  We  presume  that  even  Mr.  Ambler  will  not  now 
insist  that  this  was  a  very  brilliant  pifce  of  humor,  but 
we  cannot  agree  with  the  plaintiff  that  the  punishment  for 
it  phould  be  by  holding  him  estopped  from  now  claiming 
the  fact  to  be  otherwise.  To  constitute  an  estoppel  in  pais 
the  party  in  whose  favor  the  estoppel  operates  must  have 
altered  his  position  in  reliance  upon  the  conduct  of  the 
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other  party.  It  is  very  evident  that  Liogonuer  did  not 
rely  upon  Ambler's  statement,  for  according  to  liis  own 
testimony  be  immediately  inquired  about  the  damage  aod 
offered  to  pay  $2.50  in  satisfaction. 

It  is  urged  that  the  judgment  must  fail  for  want  of  proof 
of  the  value  of  the  h(^s.  The  point  made  is  that  while 
Ambler's  interest  must  be  limited  to  the  damage  sustained 
by  him,  still,  if  the  h<^  themselves  had  a  value  less  tbau 
that  damage,  his  interest  would  also  be  limited  by  the  value 
of  the  hi^s.  The  point  is  not  important,  because  the 
plaintiff  alleged  in  his  petition  that  the  hog?  were  of  the 
value  of  (25,  aud  he  is  estopped  by  that  averment. 

Il  is  atgued  also  that  the  evidence  is  insufficient  to  show 
that  the  hoga  were  trespassing,  and  that  it  ia  insufficient 
to  establish  the  damages  allowed.  These  points  involve 
no  ijueation  of  law  and  we  shall  not  discuss  the  evidence 
on  the  subject.    We  think  it  is  sufficient  on  both  points. 

JUDQHENT  AFFIBHBD. 


Paoipio  Mutual  Life  Insurance  Company  v.  Mar- 
tin C.  Frank. 

Filed  Harch  5,  1896.    Na  S84l. 

Aooiclent  Inauranoa:  Aotiom  to  Refobu  Pouoy:  Evidknok: 
AUTHOBixr  OF  Aqent:  Cibcui.abs:  Estoppkl.  Salt  was 
brouglit  to  reform  »  poljc;  of  accident  iiiHuratiM  b;  inMrtlng  a 

I  proTisioD  in  Mcordance  with  the  verbal  contract  between  tbe 
inanrer'a  agent  and  the  insDTed.  The  ptotIbidd  which  it  waa 
eoQght  lo  insert  was  to  (he  effect  that  in  oaee  of  tbe  loai  of  one 
foot  the  inenrer  wotild  pay  one-third  of  the  principal  ann.  The 
inanrer  defended  on  the  gronnd  that  its  agenU  were  fbfbidden 
to  write  policies  of  that  character  in  tavor  of  peteoas  alreadr 
crippled  irbeD  the  policy  waa  written.  HtU,  (I)  That  tbe  «ii- 
dence  enatalned  a  fiading  for  ptaintiffj  (3)  that  oiroalnts  iaaiMd 
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by  aathoritjr  of  the  insurer  anu  brought  to  the  notice  of  the 
insured  before  the  policy  was  written  were  admissible  in  evi- 
dence where  they  advertised  that  the  insurer  wrote  policies 
paying  one-third  for  the  loss  of  one  loot,  and  stated  no  restric- 
tions as  to  persons  in  whose  favor  such  policies  should  be  writ-  ' 
ten;  (3)  that  such  circulars  were  admissible  to  show  that  the 
usurer  had  held  its  agent  out  as  authorized  to  write  sncn  pol1cit'$i 
to  all  persons;  (4)  that  the  insurer  having  so  held  out  its  agent  as 
authorized  to  write  the  policy,  it  is  estopped  from  now  denying 
ais  authority. 

Error  from  the  district  court  of  York  county.     Tried 
below  before  Wheeler,  J. 

Charles  O.  Whedon  and  Charles  K  Magoon  for  plaintiff 
in  error: 

A  policy  which  do^  noi  conform  to  the  agreement  of 
the  parties^  whether  by  fraud  or  mistake,  may  be  reformed 
in  equity,  and  damages  for  a  loss  decreed  in  the  same  case; 
but  such  non-conformance  must  be  conclusively  proved. 
{MUligan  v.  Pleasants,  21  Atl.  Bep.  [Md.j,  695;  Cooper  v. 
Farmers'  Mutual  Fvre  Ins.  Co.,  50  Pa.  St.,  299;  Patterson 
t.  Benjamin  Franklin  Ins.  Co.,  81  Pa.  St.,  454;  Mead  v. 
Westchester  Fire  Ins.  Co.,  64  N.  Y.,  453  Bryce  v.  Loril' 
lard  Fire  Ins.  Co.,  55  N.  Y.,  240:  Van  Tuyl  v.  Westchester' 
Fire  Ins.  Co.,  55  N.  Y.,  657;  National  Fire  Ins.  Co.  v. 
Crane,  16  Md.,  260;  Tesson  v.  Atlantic  Mutual  Ins.  Co., 
40  Mo.,  33;  Heame  v.  MaHne  Ins.  Co.,  20  Wall.  [U.  S.], 
490;  Snell  v.  AUantic  Fire  &  Marine  Ins.  Co.,  98  U.  S., 
85.) 

Statements  in  a  pamphlet  issued  by  an  insurance  com- 
pany cannot  affect  or  modify  the  strict  terms  of  a  policy 
thereafter  issued.  (Fowler  v.  Metropolitan  Life  Ins.  Co.,  1 1 6 
N.  Y.,  389;  Ruse  v.  Mutual  Benefit  Life  Ins.  Co.,  23  N. 
Y.,  516;  Mutual  Benefit  Life  Ins.  Co.  v.  Ruse,  8  6a.,  534; 
kkiiih  V.  National  Life  Ins.  Co.,  103  Pa.  St.,  184;  Knicker- 
bocker Life  Ins.  Co.  v.  Heidel,  8  Lea  [Tenn.],  488 ;  Clai^k 
V.  Allen,  132  Pa.  St.,  40;  Connaway  v.  Wright,  5  Del.  Ch., 
25 
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472 ;  Jumts  v.  Claagh,  25  Mo.  App.,  147 ,  Hodge  v.  KietUy 
28  Ntb.,  216.) 

SedgwicK  &  Power,  eottira. 

Irvine,  C. 

Tlie  plaintiff  in  error  opens  its  brief  by  stftting  that  this 
cause  comes  into  this  rourt  both  on  appeal  and  by  petition 
in  error.  Tliis  is  impossible.  It  has  been  several  timea 
held  that  in  cases  wliich  are  in  their  nature  appealable  a 
party  must  elect  which  remedy  to  pursue,  and  will  not  be 
permitled  to  bring  up  for  review  ttae  same  judgment  by 
butli  methods.  A  petition  in  error  naving  been  filed  in  tbift 
case,  anu  there  having  oeen  an  appearance  by  the  defend- 
ant in  error,  the  case  will  be  treate4  as  before  us  on  error 
ana  not  on  appeal.  The  assignments  of  error,  however, 
oover  all  the  qiieHtions  argued,  so  that  the  difference  in  pro- 
cedure does  nut  affect  the  result. 

Frank  sued  the  insurance  company,  alleging  that  ou 
oanuury  8,  18dl,  he  had  paid  the  company  $450  as  the 
premium  fur  a  policy  of  accident  insurance,  in  consideratioo 
whereof  the  defendant  executed  and  delivered  to  him  a 
ticket  of  accident  insurance  in  the  sum  of  $3,000.  The 
policy,  or  so-called  ticket,  is  then  set  out  at  large  in  the 
petition.  The  terms  of  this  policy  are  for  the  most  part 
immaterial  to  a  consideration  of  the  case.  It  purported  to 
insure  the  person  to  whom  iusued  for  a  period  of  thirty 
days  against  death  or  disability  caused  by  external,  violent, 
and  accidental  means,  providing  for  the  payment  of  $3,000 
in  case  of  death  and  a  certain  sum  per  week  during  dis- 
ability caused  by  accident.  The  plaintiff  then  alleged  that 
it  was  agreed  between  the  parties  at  the  time  tlie  contract 
was  lunile  that  in  case  of  loss  of  one  foot  by  such  accident 
he  i'hnuld  l>e  [>aid  one-third  of  the  amount  of  the  insur- 
ance nnmed  in  the  )>olicy,  to-wit,  the  sum  of  $1,000,  but 
by  miaiuke  the  piovision  for  such  paymeut  was  omitted 
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from  the  ticket;  that  by  agreement  the  ticket  had  been  left 
with  the  agent  of  the  company  after  its  iesuanoe,  and 
plaintiff  did  not  see  or  read  it  and  supposed  it  contained 
this  provision  in  accordance  with  the  terms  of  the  actual 
contract;  that  while  the  policy  was  in  foroe  plaintiff  re- 
ceived an  injury  by  being  accidentally  shot^  necessitating 
the  amputation  of  one  foot.     He  then  pleaded  compliance 
with  all  the  terms  of  the  policy  and  prayed  that  the  policy 
be  reformed  by  inserting  a  clause  in  accordance  with  the- 
oral  agreement  providing  that  in  case  of  the  loss  of  one 
foot  he  should  be  paid  one  third  of  the  amount  of  the 
policy,  and  then  prayed  judgment  for  f  1,000.     The  insur* 
ance  company  admitted  issuing  the  policy,  and  admitted 
the  injury  sustained  by  plaintiff,  and  denied  all  other  alle- 
gations in  the  petition.     For  a  second  defense  defendant 
pleaded   a   failure   to  give  proper  proofs  of  loss.     The 
company  is  not  now  claiming  anything  by  reason  of  thia 
defense.     For  a  third  defense  the  company  allied  that 
before  the  issuing  of  this  policy  the  plaintiff  had  lost  hi» 
right  hand  and  a  portion  of  his  right  arm;  that  the  com- 
pany did  not  insure  any  persons  who  were  crippled  or 
maimed  so  as  to  provide  for  the  payment  to  them  in  case 
of  loss  of  a  foot  of  one- third  of  the  amount  of  the  policy^ 
and  that  no  agent  of  the  defendant  had  any  authority  to  issue 
a  policy  so  providing  to  any  one  so  crippled  or  maimed,  or 
to  make  any  contract  so  insuring  any  one.     The  plaintiffs 
in  reply  admitted  that  he  had,  prior  to  the  issuing  of  the 
policy,  lost  his  right  hand  and  a  portion  of  his  right  arm,, 
and  averred  that  at  the  time  the  policy  was  issued  the  de- 
fendant furnished  its  agents  with  circulars  and  advertising 
matter  representing  that  the  defendant  wrote  policies  or 
insurance  as  stated  in  the  petition,  without  mentioning  any 
such  restrictions  as  pleaded  in  the  third  defense  of  the 
answer,  and  that  such  circulars  and  advertising  matter  had 
been  furnished  to  plaintiff  as  a  basis  of,  and  inducement  to 
enter  into,  the  contract  of  insurance,  and  that  defendant 
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tliereby  led  Ibe  plaiiiliff  to  believt  that  its  agents  were  au- 
thorized to  make  such  contracts.  There  was  a  finding  and 
judgment  for  the  plaiiiliff  for  $1,000. 

The  argument  by  the  insurance  company  is  not  directed 
to  any  special  assignments  of  error,  but  is  based  on  the 
ground  that  the  evidenoe  did  not  warraut  the  court  in  re- 
forming the  policy  as  prayed.  We  agree  with  counsel  that 
iu  order  to  autliorlze  a  court  of  equity  to  reform  an  instru- 
meat  purporting  to  constitute  a  contract  it  must  be  shown 
by  satisfactory  evidence  that  be<^ause  of  mutual  mistake 
the  instrument  fails  to  express  the  contract  which  was  in 
fact  made,  but  we  think  the  evidence  was  of  such  a  char- 
acter as  to  bring  this  case  within  the  rule  staled,  and  justi- 
fied the  finding  and  judgment  of  the  trial  eourt.  The 
evidence  shows  that  the  plaiutilF  was  the  editor  of  a  news- 
paper; that  he  habitually  carried  a  large  amount  of  acci- 
dent insurance;  that  the  defendant  company  inserted  ita 
advertisements  in  liis  paper,  and  the  cost  of  this  advertis- 
ing was  applied  to  the  payment  of  premiums  for  insurance 
issued  to  him.  Some  months  before  this  policy  was  issued 
he  had  applied  for  a  policy  of  accident  insurance  iu  the 
derendant  company,  and  bis  application  was  referred  to  the 
pi'incipat  office  for  action  on  account  of  his  having  lost  a 
band  and  a  |)orlion  of  an  arm.  The  policy  was  finally  issued 
bim,  and  provided  among  other  things  that  if  injuries  ot 
the  character  injured  against  should,  within  ninety  days,  re- 
sult iu  the  loss  of  one  entire  foot,  one-third  of  the  princi- 
pal sum  should  be  paid.  This  policy  was  canceled,  the 
agent  stating  as  the  reason  therefor  that  for  the  premium 
paid  on  such  a  policy  the  company  was  not  willing  to  carry 
it  when  the  insured  already  bad  so  much  other  insuranop. 
The  agent  then  state<l  that  while  this  was  true  the  plaintiff 
could  buy  accident  tickets  which  would  insure  him  in  the 
same  manner  as  the  policy,  the  agent  giving  the  plaintiff  at 
the  same  time  a  circular  to  the  same  effect.  The  premium 
uti  a  ticket  was  $4.50  for  thirty  days,  while  on  the  regular 
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policy  it  was  $25  per  year.     A  ticket  was  therefore  issued 
to  plaiiitiii'  but  left  in  the  possession  uf  the  agent.     When 
this  ticket  expired  another  was  issued  and  left  in  the  same 
manner.     These  tickets  seem  to  have  been  left  with  the 
agent  because  of  the  manner  in  which  accounts  were  car- 
ried between  the  agent  and  the  plaintiff,  the  agent  retaining 
the  tickets  in  his  possession  and  charging  the  premiums 
against  the  plaintiff's  bills  for  advertising  whenever  settle- 
ments were  had.    This  procedure  went  on  for  some  months^ 
until  plaintiff  met  with  the  accident  described  in  the  peti* 
lion,  during  the  currency  of  one  of  the  tickets.   In  endeav* 
oring  to  collect  upon  this  ticket  he  learned  for  the  first  time 
that  it  contained  no  provision  for  the  payment  of  one-third 
uf  the  principal  sum  in  case  of  the  loss  of  a  foot.     The 
agent  testifies  that  he  supposed  throughout  the  whole  pro- 
ceeding that  the  tickets  did  contain  such  a  provision.     The 
evidence  shows  that  both  the  agent  and  the  plaintiff  had  a 
distinct  understanding  to  the  effect  that  the  contract  was  of 
this  character,  and  if  the  agent  was  authorized  to  make  such 
contract  then  the  case  was  clearly  one  of  a  mutual  misun- 
derstanding calling  for  a  reformation  by  a  court  of  equity. 
The  company  proved  quite  conclusively  that  agents  had  no 
actual  authority  to  issue  policies  having  the  provision  con- 
tended for  (which  seems  to  be  termed  an  ''eye  and  limb 
clause '')  to  persons  already  crippled  or  maimed.     It  was 
also  shown  that  thecompany  customarily  did  not  issue  poli- 
cies under  such  conditions.     But  the  question  here  is  not 
what  was  the  company's  custom,  or  even  what  was  the 
agent's  actual  authority,  but  what  did  the  company  do  in 
this  case,  and  what  did  it  hold  its  agent  out  as  authorized  to 
do?     It  appears  that  when  the  plaintiff's  regular  policy  was 
canceled,  the  agent  informed  plaintiff  that  he  could  obtain 
a  ticket  of  insurance  containing  the  same  terms  as  the  cir- 
cular, which  it  is  proved  was  issued  for  distribution  by  au- 
thority of  the  company,  advertising  these  tickets,  and  call- 
ing special  attention  to  this  ''eye  and  limb  clause,"  without 
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stating  that  there  were  any  restrictions  upon  the  iaauiug  of 
such  tickets.  The  defeodaat  contends  that  this  circular 
was  not  admissible  in  evidence,  being  in  the  nature  of  pre- 
licniuarj  negotiations  not  embodied  in  the  final  contract. 
But  the  effect  of  the  circular  in  this  case  is  not  to  engraft 
foreign  provisions  upon  the  policy.  It  was  admissible  iu 
evidence,  accompanied  as  it  was  by  proof  that  it  was  issued 
by  aulhority  of  the  company,  for  the  purpose  of  showing 
that  the  company  held  out  its  agents  as  authorized  to  write 
policies  such  as  both  the  agent  and  the  insured  thought  had 
been  written  in  this  case.  Having  held  out  its  agent  as 
authorized  to  write  such  a  policy,  the  company  is  now  es- 
topped from  denying  his  authority.  The  judgment  of  the 
disixiot  court  ia  right  and  ia 

Affirmed. 


Wbstbbk  Union  Telegraph  Compahy  v.  Call  Pob- 

LIBHJNQ   CkJMPANY. 

Filed  Uauch  8, 1896.    No.  6603. 

1.  A  t«legrarh  company  ia  a  public  carrier  of  IntolliEeiiGe^ 
with  rigbta  and  datiM  analoj^oos  to  tbow  oT  a  poblic  csntoi  of 


9.  Telegrapli  Companies:  Bboulatioh.  eocUoa  7,  article  U, 
of  our  conitUotioQ  limits  the  IsgisUtare  in  the  regnlklion  of 
telegraph  oampaDi«a  to  ttie  oorrection  of  abuses  and  prsveotion 
of  Q^jaat  didcriminatioD. 

&  :  BatbS:  DisOBlMIHATioM.    Not  all  diBCTimloatlOD  in  rat«a 

Isnajuat.  In  order  to  conatitnto  an  nnj oat  discriiui nation  ihera 
most  he  a  difference  In  ralea  ander  anhstaotiallf  similar  condi- 
tions as  to  setTlce. 


:  :  :  When  Pbohibited.  Chaptei  SBo,  Com- 
piled SCatotea,  regnlalinf;  lelegrapli  oompHoiee,  prohibita,  flrat, 
all  paitialitj  or  diacriminatioa  between  pairoDe  in  tbe  handling 
la ;  aacood,  all  partiality  or  diaciimioation  in  latea  fin' 
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aimilar  aenrioes ;  third,  partiality  or  discrimination  as  to  terms 
of  payment  or  deliyery  ;  and  fourth,  all  dincrimination  in  iavor 
of  persons  transmitting  dispatches  to  the  greater  distance. 

:  :  — — .    In  so  far  as  the  act  referred  to  forbids 

uojast  discrimination,  and  disregarding  the  penalties  imposed 
l)y  the  act,  it  merely  declares  principles  recognized  by  the  com- 
mon law. 


: :  What  CJonstitutes.    Either  under  the 

common  law  or  the  statute  a  telegraph  company  most  charge  for 
its  serTioes  no  more  than  a  reasonable  rate ;  under  like  condi- 
tions it  must  render  its  services  to  all  patrons  on  equal  terms  ; 
and  it  must  not  so  discriminate  in  its  rates  to  different  patrons 
as  to  give  one  an  undue  preference  over  another. 


:  — — :  .    It  is  not  an  undue  preference  to 

make  to  one  patron  a  less  rate  than  to  another,  where  there  ex- 
ist differences  in  conditions  affecting  the  expense  or  difficulty  of 
performing  the  service,  which  fairly  justify  a  difference  in  rates. 

«, :  :  :  :  Vebdiot  Against  Eyidencb. 

Where  it  is  shown  that  a  difference  in  rates  exists,  but  that  there 
is  also  a  substantial  difference  in  conditions  affecting  the  difll- 
culty  or  expense  of  performing  the  service,  no  cause  of  action 
arises  without  evidence  <o  show  that  the  difference  in  rates  is 
disproportionate  to  the  difference  in  conditions.  A  Jury  cannot 
be  permitted  to  find  such  disproportion  without  evidence. 

Errob  from  the  district  court  of  LaDcaster  countj. 
Tried  below  before  Tibbeto,  J. 

H,  D.  Estabrook  and  Hancood,  Ames  &  Pettisy  for 
plaintiff  in  error,  cited:  Interstate  Commeroe  Commission  v. 
Baiiimfire  &  0.  R.  Co.,  43  Fed.  Rep.,  37;  Bayles  v.  Kan- 
MS  P.  R.  Co.,  40  Am.  &  Eng.  R.  Cases  [Col.],  42;  McNees 
9.  Missouri  P.  R.  Co.,  22  Mo.  App.,  224;  Hays  v,  Pennsyl- 
vania R.  Co.,  12  Fed.  Rep.,  309;  Schofisld  v.  Lake  Shore 
A  M.  8.  R.  Co.,  43  O.  St.,  571 ;  Lotspeioh  v.  Central  R.  & 
B.  Co.,  73  Ala.,  306 ;  Cleveland,  C,  G  &  I.  R.  Co.  v.  Closser, 
45  Am.  &  Rng.  R.  Ca^es  [Ind.],  275;  Johnson  v.  Pensa^ 
tda  &  P.  R.  Co.,  16  Fla.,  623;  Leloup  v.  Port  of  Mobile, 
127  U.  8.,  640;  Wabash,  St.  L.  &  P.  R.  Co.  v.  Illinois,  1 18 
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U.  8.,  557;  Wesfem  Union  Tdegraph  Co.  v.  Pendleton,  122 
U.  S.,  349. 

William  Leeae  and  John  M.  Slewart,  oontra,  cited,  con- 
tending the  service  performed  for  the  two  papers  was  simi- 
lar: (Manufactura-n'  &  Jobbers'  Union  of  Matikato  v.  Min- 
neapolis A  81.  L.  R.  Co.,  4  Int.  Cm.  Rep.,  79;  Boards  of 
J>«de  p.  Chicago,  M.  &  St.  P.  R.  Cb.,  1  lut.  Corn.  Rep.,. 
215;  LouigeilU  &  E.  St.  L.  C.  R.  Co.  v.  Wilson,  32  N.  E. 
Rep.  [Ind,],  311.  As  to  the  measure  of  damages:  In  re 
ErcesKKe  Freight  Rates  on  Food  Products,  4  Int.  Com. 
Rep.,  74 ;  note  to  Long  Island  R.  Co.  v.  Root,  11  Am.  St. 
Rep.,  647-655 ;  Chicago  &  A.  R.  Co.  v.  People,  67  III.,  1 1 ; 
indianapolie,  P.  <&  C.  R.  Co.  v.  Rinard,  46  Ind.,  293 ;  JHo- 
Dvffce  p.  Portland  &  R.  R.  Co.,  52  N.  H.,  430;  Chok  r. 
Chicago,  R.  I.  &  P.  R.  Co.,  81  la.,  651 ;  Hays  v.  Pennsyl- 
vania R.  Co.,  12  Fed.  Rep.,  309;  Louisinlle  <t  E.  St.  L. 
C.  R.  Co.  ».  Wilson,  32  N.  E.  Rep.  [Ind.],  311;  Bur- 
lington, C.  R.  &  N.  R  Co.  V.  Northwestern  Fuel  Co.,  31 
Fed.  Bep.,  662;  Samuels  v.  Louisville <Sc  N.  R  Co.,Zl  Fed. 
Rep.,  57 :  Scofie/d  v.  Lake  Shore  &  M.  S.  R.  Co.,  43  O.  St., 
571 ;  State  v.  ancinnati,  N.  0.  &  T.  P.  R  Co.,  47  O.  St., 
130;  Connell  v.  Western  Union  Tdegraph  Co.,  18  9.  W. 
Rep.  [Mo.],  883. 

Irvine,  C. 

The  Call  PuhlUhing  Company  is  a  corporation  pnhlish- 
ing  a  daily  newspaper  in  the  cily  of  Lincoln.  It  brought 
this  suit  against  the  Western  Union  Telegraph  Company, 
alleging  that  since  July  1, 1888,  it  had  been  receiving  from 
the  tel^raph  company  the  dispatches  of  the  Aesociated 
Press  collected  by  that  organization  at  Chicago  and  trans- 
mitted daily  from  Chicago  to  Lincoln  as  well  as  to  otlier 
citie'i;  that  there  exisled  between  tlie  Associated  Presa  and 
the  telegrajih  company  aconlract  which  prevented  ihe  Call 
Company  from  procuring  its  news  otherwise  than  over  the 
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lines  of  the  telegraph  company;  that  during  said  period 
the  telegraph  company  had  charged  and  collected  from  the 
Ckll  Company  $75  per  month  for  transmitting  such  dis- 
patches, not  exceeding  1,500  words  each  day ;  that  the  State 
Journal  Company  published  in  the  city  of  Lincoln  a  daily 
newspaper  which  had  been  during  the  whole  of  such  period 
and  prior  thereto  receiving  the  same  dispatches;  that  dur- 
ing the  whole  of  said  period  the  telegraph  company  un^ 
justly  discriminated  in  favor  of  the  State  Journal  Com- 
pany and  against  the  Call  Company,  and  gave  to  the  State 
Journal  Company  an  undue  advantage,  in  that  it  charged 
the  State  Journal  Company  for  the  same,  like,  and  con- 
temporaneous services  as  were  rendered  to  the  Call  Com- 
pany only  the  sum  of  $1.50  per  hundred  words  daily  per 
month ;  that  the  amount  charged  and  collected  by  the  tele- 
graph company  from  the  Call  Company  was  excessive  and 
unjust  to  the  amount  of  the  excess  of  the  charge  to  it  over 
that  to   the  State   Journal  Company;   that   immediately 
upon  discovering  such  discrimination,  the  Call  Company 
demanded  repayment  of  such  excess,  which  was  refused. 
Damages  were  allied   on    this   account   in   the   sum  of 
$1,962,  for  which  judgment  was  prayed.     The  telegraph 
company  admitted  the  charges  made  to  the  Call   Com- 
pany and  admitted   that   it  charged   the   State    Journal 
Company  for  its  dispatches  $125  per  month,  but  denied 
that  it  had  given  the  State  Journal  Company  any  undue 
advantage  or  that  it  had  unjustly  discriminate<l  in  favor  of 
the  State  Journal  Company.     It  further  alleged  that  the 
Call  Company  published  an  evening  paper,  and  received 
over  the  tel^raph  company's  lines  dispatches  not  exceeding 
1,500  words  per  day,  all  transmitted  and  delivered  in  the 
day-time,  and  that  this  charge  was  fair  and  reasonable  and 
was  no  greater  than  was  charged  other  persons  for  similar 
services.     It  further  alleged  that  it  had  accepted  the  pro- 
visions of  the  act  of  congress  of  1866,  in  regard  to  tele- 
graph companies,  and  pleaded  that  the  subject-matter  of  the 
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action  was  witliin  the  exclusive  jurisdiction  of  the  federal 
courts;  and  it  further  pleaded  that  it  at  all  times  liad  beea 
rea<)y  to  transmit  all  dispatches  with  impartiality  in  the  or- 
der in  which  thejr  were  recfived,  and  had  ever  been  willing 
to  offer  the  same  and  equal  facilities  to  the  plaintiff  and  all 
publishers  of  newspapers,  and  to  furnish  dispatches  for  pub- 
lication to  all  newspapers  on  the  same  couditioQii  as  to  pay- 
ment aud  delivery.  The  reply  was  a  general  deuial.  There 
was  a  verdict  for  the  plaintiff  lor  (975,  upon  which  judg- 
ment was  rendered,  and  the  tel^raph  company  prosecutes 

The  errors  assigned  relate  to  the  instructions  given  and 
refused,  and  to  the  sufBuiency  of  the  evidence.  The  as- 
signments of  error  in  r^ard  to  the  instructious  group  them- 
selves in  the  same  manner  as  in  the  case  of  .f^ioU  t>.  Kinkaidj 
40  Neb.,  178.  One  assignment  is  directed  against  the  in- 
structions given  by  the  coun  en  masse.  Another  is  di- 
reoted  against  those  asked  by  the  telegraph  company  and 
refused.  Some  of  those  given  by  the  court  were  manifestly 
correct,  and  at  least  one  asked  by  the  telegraph  company 
was  substantially  covered  by  the  court's  charge.  These  as- 
signments must,  therefore,  be  overruled,  and  we  are  remitted 
in  an  examination  of  ibe  case  to  a  oonsideration  of  the  suffi- 
ciency of  the  evidence. 

The  evidence  shows,  without  substantial  conflict,  that 
prior  to  July,  I8S8,  a  uewBpa|ier  had  been  published  in  the 
city  of  Lincoln  known  as  the  State  Democrat.  This  paper 
had  acquired  what  is  styled  a  "franchise"  in  the  North- 
western Associated  Press,  and  had  been  receiving  the  dis- 
patches of  that  organ Jzal  ion,  paying  to  the  Associated  Press 
$20  per  mouth  therelor,  am)  paying  to  the  telegraph  com- 
pany for  transmitting  and  delivering  the  dispatciies  $T5  per 
month  for  a  maximiim  of  1,400  words  per  day.  The  man- 
ner in  which  this  contract  was  brought  alwut  was  that  Mr. 
Calhoun,  the  proprietor  of  the  Slate  Democrat,  negotiated 
with  the  manager  of  the  preas  association  for  procuring  its 
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iiews^  and  was  by  that  manager  informed  that  he  should 
first  make  terms  with  the  telegraph  company  for  transmit- 
ting the  messages.  Negotiations  were  entered  into  between 
Mr.  Calhoun  and  the  telegraph  company,  resulting  in  an 
offer  by  the  telegraph  company  to  transmit  1,400  words  per 
(Ifty  for  $75  per  month,  and  this  offer  was  accepted  by  Mr. 
Calhoun.  About  July  1, 1888,  Mr.  Calhoun  sold  his  pa|)er 
to  the  Call  Company  and  assigned  to  that  company  the 
franchise  which  he  had  acquired  in  the  Northwestern  As- 
sociated Press.  No  new  contract  is  disclosed  between  the 
Call  Company  and  telegraph  company,  but  the  telegraph 
company  continued  to  deliver  and  the  Coil  to  receive  the 
dispatches  in  the  same  manner  as  they  had  been  transmitted 
and  received  to  and  by  the  Democrat  before  the  sale,  and 
the  Call  Company  paid  the  rate  of  976  per  month.  The 
paper  published  by  the  Call  Company  was  an  evening  paper 
published  between  3  and  4  o'clock  in  the  afternoon. 

The  State  Journal  Company  published  a  morning  paper. 
It  was  also  a  member  of  the  Associated  Press  and  received 
over  the  wires  of  the  telegraph  company  dispatches  not  to 
exceed  6,600  words  a  day,  for  which  it  paid,  during  this 
period,  the  sum  of  $125  per  month.  It  also  was  a  mem- 
ber of  the  United  Press,  another  association  for  the  collec- 
tion of  news,  and  received  through  that  association  over 
the  wires  of  the  Postal  Telegraph  Company  from  7,500  to 
8,000  words  per  day,  for  which  it  paid  to  the  Postal  Com- 
pany 1200. 

The  Associated  Press  transmits  its  news  in  two  groups, 
called  ''reports."  The  day  ivport  is  transmitted  between 
11  A.  M.  and  about  2:30  P.  M.,  and  is  for  the  especial 
benefit  of  evening  pa})ers.  It  is  this  report  which  the  Call 
Company  received.  The  night  report  is  usually  trans- 
mitted at  night  and  generally  between  7  P.  M.  and  3  A.  M., 
and  is  for  the  es|)ecial  benefit  of  morning  papers.  The 
Journal  Company's  contract  strictly  included  only  the 
night  report,  but  for  many  years  it  has  in  fact  received 
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both  day  and  night  reports.  Prior  to  the  acquiisitioo  by 
the  Democrat  of  its  franchise  in  the  Associated  Press  the 
day  report  to  the  Joumal  was  relayed  at  Omaha,  whence  it 
was  uRually  transmitted  to  Lincoln  by  wire,  but  sometimes 
by  mail.  The  Journal  Company  sent  to  the  office  of  the 
telegraph  company  for  this  report,  and  usually  obtained  it 
about  4  P.  M.  After  the  Democrat's  acquisition  of  the 
franchise  tlie  day  report  was  transmitted  from  Chicago  di- 
rectly, except  when  the  weatlieror  other  influences  required 
a  relay  at  Omaha.  It  was  sent  in  lime  for  use  by  the  after- 
noon paper,  was  committed  to  writing  on  manifold  paper, 
one  copy  delivered  to  the  Democrat,  and  after  its  sale,  to 
the  out,  and  the  other  to  the  JowmU.  The  Journal  was 
not  permitted  to  use  this  report  until  after  it  had  been  pub- 
lished in  the  Call,  It  was  also  sliown  that  in  order  to  be 
of  any  service  to  the  Call  the  day  report  must  be  delivered 
to  it  not  later  than  3  o'clock  in  the  afternoon,  while  the 
night  report  to  the  Journal  might  be  transmitted  at  any 
time  prior  to  about  3  o'clock  in  the  morning.  Prior  to  the 
contract  between  the  Democrat  and  the  telegraph  company 
for  the  day  report,  the  telegraph  company  used  but  one 
wire  between  Omaha  and  Lincoln.  In  order  to  promptly 
transmit  the  day  report  to  the  Democrat  the  telegraph  com- 
pany was  required  to  erect  another  wire  and  to  employ  an  ad- 
ditional operator  at  Lincoln.  Neitlierthis  wire  nor  this  op- 
erator was  employed  exclusively  for  transmitting  the  report. 
Other  business  between  the  two  cities  demuiideil  additional 
facilities,  and  this  wire  and  this  operator,  when  not  engaged 
in  transmitting  the  press  report,  were  used  for  commensal 
business.  But  the  necessity  of  transmitting  this  report 
was  one  of  the  elements,  and  evidently  a  large  one,  in  re- 
quiring the  telegraph  company  to  so  increase  its  faalilies. 
During  the  hours  within  which  the  day  report  must  be 
transmitted  the  fueilities  of  the  telegraph  company  are 
taxe<)  with  a  great  burden  of  commercial  busine&'<,  and 
during  tho^-e  hour.^  certain  wires  are  leased  to  individuals 
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to  acoomniodate  their  buBiuess.  After  4  o'clock  in  tlie  afler- 
uoon  these  leased  wires  are  free  and  can  be  used  by  the  tele- 
graph company  for  other  purposes.  During  the  night 
when  the  night  report  is  transmitted  not  only  are  these 
leased  wires  free  for  use  by  the  telegraph  company,  but 
there  is  not  the  same  pressure  of  commercial  business  gen- 
erally, and  it  is  the  established  usage  of  tel^raph  compa- 
nies, on  account  of  these  circumstances,  to  transmit  mes- 
sages during  the  night  at  less  rates  than  in  the  day-time. 
There  is  also  evidence  tending  to  show  that  there  were 
more  morning  papers  to  divide  the  aggregate  cost  of  trans- 
mitting the  night  report  than  there  were  evening  papers  to 
divide  the  aggregate  cost  of  transmitting  the  day  report. 

There  was  some  question  made  as  to  whether  or  not  the 
Call  and  the  Journal  were  in  any  sense  competitors  in  such 
a  way  that  either  could  be  affected  by  the  relative  rates 
charged.  On  this  |)oint  we  have  no  doubt  that  a  state  of 
competition  was  shown.  One  was  a  morning  pat>er,  the 
other  an  evening  paper,  and  the  same  persons  frequently  buy 
or  subscribe  to  both ;  but  it  was  shown  that  the  advertis- 
ing rates  of  a  newspaper  depend  chiefly  upon  its  circulation, 
and  that  its  circulation  depends  largely  upon  its  ability  to 
supply  the  news  to  its  patrons.  That  a  paper  with  good 
facilities  for  obtaining  and  publishing  the  news  will,  other 
things  being  equal,  exceed  in  circulation  a  paper  with  poorer 
facilities;  and  that  these  influences  operate  upon  news- 
papers having  the  same  field  of  circulation,  although  one 
be  published  in  the  morning  and  the  other  in  the  evening 
Indeed  it  would  hartlly  require  evidenoe  to  establish  such 
patent  facts. 

From  the  foregoing  statement  of  the  evidence  it  will  be 
seen  that  the  following  propositions  were  established: 
Fir-it — That  the  actual  rate  charged  to  the  CaU  was  much 
greater  than  the  actual  rate  charged  to  the  Journal.  Sec- 
ond— That  the  two  papers  were  in  such  sense  competitors, 
that  if  one,  for  a  given  sum,  oould  not  obtain  the  same  news 
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facilities  as  tbe  other  for  th«  same  sum,  the  diflerence  woulil 
0))enite  to  the  disadvantage  of  the  former.  Third-^That 
fruD)  the  requirements  of  the  two  papers,  based  upon  their 
respet'tive  hours  of  piiblicalion,  there  was  a  marked  and 
substantial  difTerence  in  conditions  affecting  the  convenience 
and  expense  to  the  telegraph  company  in  transmitting  to 
each  ilB  dispatclte*.  Fourth — That  there  was  no  evidence 
of  any  cliaractcr  showing  to  what  extent  this  difference  in 
conditions  affected  the  telegraph  company.  There  was  no 
evidence  tending  to  show  that  the  charge  to  the  Call  Com- 
pany was  in  itself  unreasonably  high,  that  the  charge  to  the 
Journal  Company  was  unreasonably  low,  or  that  the  charge 
to  either  wa»  greater  or  less  than  the  ordinary  or  reasonable 
charge  to  others  for  similar  services.  It  follows,  therefore, 
that  the  verdict  was  sustained  by  the  evidence  if,  as  a  mat- 
ter of  law,  it  was  sufficient  to  show  either  that  another  per- 
son was  obtaining  dispatches  for  a  less  sum  than  the  plaint- 
iff without  regard  to  dilferenoea  in  conditions,  or  if  it  was 
sufficient  to  show  a  difference  in  rale  accompanied  by  a 
difference  in  conditious,  leaving  to  the  jury,  without  other 
evidence,  the  duty  of  comparing  the  difference  in  rates  with 
the  difference  in  conditions  and  determining  without  other 
aid  whether  or  not  the  difference  in  rates  was  dispropor- 
tionate to  the  difference  in  conditions.  But  the  veidict 
was  not  au9laine<l  by  the  eviilence  if  a  mere  difference  in 
rates  without  regard  to  conditions  was  insufficient  to 
ground  a  right  of  action,  or,  a  difference  both  in  rales  and 
conditions  being  shown,  it  was  also  necessary  to  establish 
by  evidence  that  these  differences  were  disproportionate. 

The  attiiin  was  evidently  b^un  under  section  8  of  chapter 
89a,  Compiled  Stiitutes,  providing  that  "it  shall  be  unlaw- 
ful fur  any  telegraph  company,  association,  or  oi^nization 
en>:i>getl  in  the  business  of  forwarding  dispatches  by  tele- 
graph to  demand,  collect,  or  receive  from  any  publiisher  or 
proprietor  of  a  uews|ia|>er  any  greater  sum  f  >ragiveu  serv- 
ice than  it  demands,  cliarges,  or  colltcis  fiom  the  pub.isberor 
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proprietor  of  any  other  newspaper  for  a  like  service,  *  * 
and  *  *  ^  gQch  telegraph  company  or  association 
shall  be  liable  for  all  damages  sustained  by  the  person  or 
parties  in  consequence  of  such  discrimination/'  Our  con- 
stitation  contains  an  express  grant  of  authority  to  legislate 
upon  this  subject.  Article  11,  section  7,  of  the  constitu- 
tion is  as  follows:  '^The  legislature  shall  pass  laws  to  cor- 
rect abases  and  prevent  unjust  discrimination  and  extortion 
in  all  charges  of  express,  telegraph,  and  railroad  companies 
in  this  state,  and  enforce  such  laws  by  adequate  penalties  to 
the  extent,  if  necessary  for  that  purpose,  of  forfeiture  of  their 
property  and  franchises.''  In  the  absence  of  such  a  provision 
in  a  state  constitution  there  could  be  little  doubt  of  the  power 
of  the  l^islature  in  the  premises.  But  expreasio  uniua  est 
txdusio  alieriua,  and  the  constitution  containing  this  express 
grant  of  power  the  provision  quoted  must  be  taken  as  es- 
tablishing the  limits  of  legislative  authority  upon  this  sub- 
ject. We  refer  to  the  constitutional  provision  because  it 
simply  grants  the  right  to  prevent  by  legislation  ''unjust 
discrimination."  This  phrase  has  been  frequently  used  by 
the  courts  and  legislatures  and  has  obtained  a  well  settled 
construction.  It  is  not  every  discrimination  which  is  un- 
just. So  many  cases  illustrate  this  principle  that  it  would 
be  difficult  to  collate  them.  But  the  general  nature  of  the 
decisions  may  be  readily  seen  from  an  examination  of  the 
note  to  Root  v.  Long  Is/and  R,  Co.,  1 1  Am.  St.  Rep.  [N. Y.], 
643.  In  construing  our  statute  it  is  necessary  to  bear  in 
mind  the  constitutional  limitation  quoted,  and  the  statute 
bears  a  just  and  reasonable  construction  within  that  limita- 
tion. It  provides  in  its  fifth  section  that  all  telegraph  com- 
panies shall  transmit  all  dispatches  with  impartiality  in  the 
order  in  which  they  are  receive<l,  and  use  due  diligence  in 
their  delivery  without  discrimination  as  to  any  person  or 
party  to  whom  they  may  be  directed.  This  section  evi- 
dently refers  to  the  duty  of  the  telegraph  com|)any  as  to 
the  mode  of  conducting  its  business  and  not  to  the  charges 
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therefor,  and  forbids  partiality  or  diBcri  mi  nation  in  the 
transmission  of  messages.  Section  7  is  very  similar  in  its 
terms  to  what  is  known  "as  the  long  and  short  haul  clause" 
of  the  interstate  commerce  act,  and  forbids  the  charging  of  a 
greater  sum  for  the  transmission  of  a  message  over  a  given 
distance  than  it  charges  for  a  similar  message  over  a  greater 
distance,  bat  adds  this  significant  proviso:  "That  dis- 
patches transmitted  during  the  night  and  dispatches  for 
publication  in  newspapers  may  be  forwarded  and  delivered 
at  reduced  rates;  such  rates  must,  however,  be  uniform  to 
all  patrons  for  the  same  service."  Section  8  we  have 
already  quoted  so  far  as  it  is  material.  Section  9  provides: 
"Every  telegraph  company  and  every  press  association 
engaged  in  the  transmission,  collection,  distribution,  or  pub- 
lication of  dispatches  shall  aiford  the  same  and  equal  facili- 
ties to  all  {iiibliKhers  of  newspapers,  and  furnish  the  dis- 
patches, collected  by  them  for  publication  iu  any  given 
locality,  to  all  newspapers  there  published,  on  the  same 
conditions  as  to  payment  and  delivery." 

An  analysis  of  these  provisions  discloses  that  the  legis- 
lature sought,  by  the  act  referred  to,  to  prohibit,  first,  all 
l>artiality  or  discrimination  between  patrons  in  the  handling 
of  business;  second, >all  partiality  or  discrimination  in  re- 
gard to  rates  for  similar  services;  third,  all  such  partiality 
or  discrimination  as  to  terms  of  payment  or  delivery;  and 
fourth,  all  discrimination  in  favor  of  persons  transmitting 
dispatches  lo  the  greater  distance.  Without  violenoe  to  the 
language  of  the  act,  and  without  giving  it  an  interpretation 
beyond  the  constitutional  grant  of  power,  it  cannot  be  con- 
strued so  as  to  require  a  telegraph  company  to  transmit 
messages  to  two  patrons  under  different  conditions  at  the 
same  rate.  So  interpreted  we  do  not  think  that  the  act,  in 
so  far  as  it  affects  civil  actions,  and  disregarding  the  penal- 
ties it  imposes,  is  anything  more  than  declaratory  of  the 
common  law.  In  the  present  state  of  civilization  it  would 
be  idle  to  assert  that  a  tel^raph  company  is  not  chai^^ 


' 


ToL.  44]  JANUARY  TERM,  1895.  337 

Western  Union  Telegraph  Co.  v.  Call  Publishing  Co. 


^ith    a  public  functipn.     The  telegraph  company  in  this 
^^^>se  does  not  so  assert.     It  is  now  the  established  law  tiiat 
^  ^^l^raph  company  is  a  public  carrier  of  intelligence,  with 
I'j^hts  and  duties  analogous  to  those  of  a  public  carrier  of 
g^otls  or  passengers.     The  law  regulating  the  duties  of 
'*'lroads  and  other  carriers  is,  therefore,  largely  applicable 
^^   telegraph  companies.     The  act  of  congress   known  as 
^  ^  **  Interstate  Commerce  Act"  contains  few  new  features 
^M  was  chiefly  designed  to  carry  into  the  statu te?j  of  the 
v^TvVted  States  (the  United  States  as  such  not  having  any 
<»miDOD  law)  the  principles  of  the  common  law  already 
enforced  by  the  states  in  their  domestic  affairs.     England 
aod  many  of  the  states  have  adopted  similar  statuies,  noi 
so  much  to  engraft  new  principles  upon  the  law  as  to  make 
ivrtain  and  more  readily  enforce  principles  already  estab- 
lished. 

It  is  argued  by  the  telegraph  company  that  no  cause  of 
action  can  be  predicated  upon  the  mere  fact  that  another 
{latron  obtained  services  for  a  lesser  rate,  unless  it  be  shown 
that  the  rate  charged  the  complainant  is  in  itself  unreason- 
able and  excessive.  There  are  cases  to  this  effect,  but  we 
i-annot  lend  our  assent  either  to  their  reasoning  or  to  their 
conclusion.  On  the  contrary,  we  believe  the  true  rule  to 
be  that  rates  must  not  only  be  reasonable  in  themselves, 
but  must  be  relatively  reasonable;  that  is,  that  a  person  or 
corporation  engaged  in  public  business,  and  obligated  to 
render  its  services  to  all  persons  having  occasion  to  avail 
therapelves  thereof,  is  bound,  in  fixing  its  rates,  to  observe 
two  rules:  First,  its  rates  must  be  reasonable,  and  second,  it 
roust  not,  without  a  just  and  reasonable  ground  for  dis- 
crimination, render  to  one  patron  services  at  a  less  rate  than 
it  renders  to  another,  where  such  discrimination  operates 
to  the  disadvantage  of  that  other.  {^Board  of  Trade  v.  Chi^ 
ixigo,  M.  &  St.  P.  R.  Co.,  1  Int.  Com.  Rep.,  215;  Hays 
V,  Pennsylvania  R.  Co.^  12  Fed.  Rep.,  309;  Scojield  v.  Lake 
Shore  &  M.  8.  R.  Co.,  43  O.  St.,  571;  Chica(/o  &  A.  R. 
.     26      . 
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Co.  V.  People,  67  III.,  11 ;  IndianapolU,  D.  &  S.  R.  Co.  c 
Brvin,  118  III.,  250;  Mestenger  v.  Pennsylvania  R.  Co., 
36  N.  J.  Law,  407;  Aiuiater  v.  Delaxoare,  L.  &  W.  R.  Co.^ 
48  N.  J.  Law,  55 ;  Melhtffee  v.  Portlands  R.  R.  Co.,  52  N. 
H.,  430;  Houaion  &  T.  C.  R.  Co.  v.  Raat,  58  Te3t.,  98  j 
Ragan  v.  Aiken,  9  Lea  [Tenn.],  609.)  But  it  is  not  un- 
just discrinaiuation,  it  is  not  contrary  to  tlie  commou  law, 
and  it  is  not  contrary  to  our  statutes  to  make  a  diSfureuce 
in  rates  where  the  ex[)en8e  or  difficully  of  peiformiDg  the 
Rfirvices  rendera  such  diacri  mi  nation  fair  and  reasonable. 
Many  of  the  cases  already  cited  illustrate  this  principle. 
In  addition  thereto  there  may  be  cited  InteraUUe  Commerce 
Commieaion  v.  Baltimore  A  O.  R.  Co.,  43  Fed.  Rep.,  37  ; 
Baylea  v.  Kansas  P.  R.  Co.,  13  Col.,  181 ;  Root  c.  ionjr 
Island  R.  Co.,  supra ;  Savitz  v.  Ohio  &  M.  R.  Co.,  49  II  I. 
App.,  315,  37  N.  E.  Rep.,  235.  With  the  general  rule 
announced  in  the  latler  cases  we  concur,  but  we  do  not 
wish  to  commit  ourselves  to  its  application  in  all  of  them. 
Some  ca^^ed  justify  a  discrimination  merely  on  account  of  the 
quantity  of  business  transacted.  In  the  lanj^uage  of  Hays 
V.  Pennsylvania  R.  Co.  and  Scojield  v.  Lake  Shore  &  M.  S. 
R.  Co.,  supra,  such  discrimination  in  favor  of  the  patron 
having  the  larger  business  tends  to  create  monopoly,  destroy 
competition,  and  is  contrary  to  public  policy.  The  same 
objection  can  be  urged  to  the  giving  of  privil^ed  rates  for 
the  purpose  of  obtaining  the  business  of  a  particular 
patron,  and  a  discrimination  on  this  ground  is,  we  think, 
very  justly  condemned  by  the  house  of  lords  in  the  case 
of  London  &  N.  W.  R.  Co.  v.  Eoershed,  L.  R.,  3  App. 
Cases  [Gng.]i  1029.  Many  of  the  cases  cited  construe 
statutes,  but  ihey  were  statutes  declaring  what  we  think  !(► 
be  common  law  rules,  so  that  whether  this  case  be  viewed 
as  one  under  our  statutes  relating  to  telegraph  companies', 
or  one  base<l  upon  the  common  law,  we  think  the  princi- 
ples governing  it  are  the  sume.  These  are  that  the  tele- 
graph comiiany  was  bound,  first,  to  charge  for  si 
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more  than  what  was  reasoDable;  second,  that  under  like- 
conditions  it  roust  render  set  vices  to  all  patrons  on  equal 
terms;  third,  that  it  must  not  so  discriminate  in  its  rate» 
to  different  patrons  as  to  give  one  an  undue  preference  over 
another;  but  fourth,  it  is  not  an  undue  preference  to  make 
to  one  patron  a  less  rate  than  to  another  when  there  exist 
differences  in  conditions  as  to  tlie  expense  or  difficulty  of 
the  services  rendered  which  fairly  justify  such  a  difference 
in  rates. 

As  we  have  already  stated,  a  considerable  difference  Id 
the  absolute  rate  charged  the  Call  Company  and  the  Jour- 
nal Company  was  shown,  but  there  were  also  shown  a  differ- 
ence in  oonditions  affecting  the  expense  and  difficulty  of 
rendering  the  services  which  at  common  law  would  justify 
^ome  difference  in  rates,  and  this  difference  was  one  which 
the  proviso  quoted  from  the  seventh  section  of  our  statute 
expressly  recognizes  as  justifying  a  discrimination  in  this> 
state.  There  was  no  evidence  to  show  that  the  rate  charged^ 
the  Call  Company  was  unreasonably  high.  There  was  no- 
evidence  to  show  that  the  rate  charged  the  Journal  Com^ 
pany  was  unreasonably  low.  There  was  no  evidence  to 
show  what  difference  in  rates  was  demanded  or  justified  hy 
the  exigencies  of  the  differences  in  conditions  of  service. 
We  do  not  think  that  the  enforcement  of  contract*)  deliber- 
ately entered  into  should  be  put  to  the  hazard  of  a  mere- 
conjecture  by  a  jury  without  evidence  upon  which  to  base- 
its  verdict.  How  can  it  be  said  that  a  jury  acts  upoi> 
the  evidence  and  reaches  a  verdict  solely  upon  considera- 
tion thereof  when,  having  established  a  difference  in  rates- 
and  a  difference  in  conditions,  without  anything  to  show 
how  one  difference  affects  the  other,  or  to  what  extent,  it  i» 
permitted  to  measure  one  against  the  other,  and  to  say  that 
to  the  extent  of  one  dollar  or  to  the  extent  of  one  thousand 
dollars  the  difference  in  rates  was  disproportionate  to  the 
difference  in  conditions?  It  may  be  said  that  it  would  be- 
difficult  to  produce  evidence  to  show  to  what  extent  sucb 
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<lifferences  in  conditions  reasonably  affect  rates.  This  may 
be  true,  but  the  answer  is  that  whatever  may  be  the  diffi- 
culties of  the  proof  a  verdict  must  be  based  upon  the  proof 
and  a  verdict  must  be  founded  upon  evidence  and  not  upon 
the  conjecture  of  the  jury,  or  its  general  judgment  as  to 
what  is  fair  without  evidence  whereon  to  found  such  judg- 
luent. 

The  chief  justice  takes  a  different  view,  and  thinks  there 
U  found  in  the  evidence  a  basis  for  the  veixlict.  This  con- 
clusion is  arrived  at  by  considering  the  service  performed 
for  the  Journal  so  far  as  the  day  report  is  concerned  as 
similar  in  its  conditions  to  that  performed  for  the  ChlL 
We  agree  with  him  that  it  is  the  fair  inference  from  the 
evidence  of  the  witness  Hathaway  that  the  sum  of  $125 
))er  month  paid  by  the  Journal  is  intended  to  include  com- 
pensation for  both  day  and  night  reports,  but  we  do  not 
think  that  any  basis  of  comparison  is  thus  afforded.  The 
chief  justice  argues  that  l)ecause  the  day  report  is  now 
taken  from  the  wires  on  manifold  paper  and  one  copy 
given  to  the  Call  and  the  other  to  the  Journal^  the  condi- 
tions of  service  as  to  this  report  are  the  same.  In  this  we 
think  there  is  overlooked  the  fact  tha,t  it  is  only  on  ackM)unt 
of  the  CalPs  contract  that  the  telegraph  company  is  re- 
quired to  deliver  the  report  to  cither  paper  at  the  time  or 
in  the  manner  in  which  it  is  now  delivered.  At  the  risk 
of  some  repetition  we  shall  point  out  what  are  conceived  to 
be  the  differences  in  the  conditions  affecting  the  two  papers. 
Before  the  CaU,  or  rather  its  predecessor,  the  Democrat, 
began  to  take  the  report,  the  day  report  was  delivered  to 
the  Journal  at  the  convenience  of  the  telegraph  company. 
The  Journal  had  no  contract  requiring  the  delivery  of  this 
report  at  any  particular  time.  This  is  shown  by  the  testi- 
mony both  of  Mr.  Calhoun  and  Mr.  Horton.  The  Journal 
makes  use  of  this  day  report  only  to  assist  it  in  editing  the 
night  report,  and  did  not  then  have,  nor  has  it  now^  any 
use  for  the  day  report  until  evening.     Indeed,  now  that 
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tl.ere  is  an  evening  paper  in  Lincoln,  for  the  purposes  of  the 
Journal  it  might  wait  until  the  Call  api)eared  and  use  the 
dispatches  pubh'shed  in  that  paper,  without  depending  upon 
the  telegraph  company  at  all.  Under  the  former  condi- 
tions, therefore,  commercial  business  was  given  the  right 
of  way  Ou  the  wires  and  the  day  report  was  transmitte<l 
during  lulls  in  the  commercial  business,  without  any  re- 
quirement that  it  should  go  to  Lincoln  before  evening.  In 
taking  advantage  of  this  right  to  give  commercial  business 
the  preference  there  was  then  a  delay  of  several  hours  at 
Omaha.  Acconling  to  the  testimony  on  behalf  of  both 
parties  the  day  report  is  of  no  use  to  the  Call  unless  it  is 
all  received  by  3  oVlock,  or  within  a  few  minutes  there- 
after, and  this  report  now  has  the  right  of  way  during  the 
hours  of  its  transmission  as  against  commercial  busineiss.. 
In  order  to  accommodate  this  business  the  telegraph  com- 
pany was  compelled  to  increase  its  facilities  between  Omaha 
and  Lincoln.  The  evidence  is  undisputed  upon  this.  Mr. 
Horton  says  in  answer  to  a  question  as  to  what  the  telegraph 
company  did  to  enable  it  to  transmit  the  day  report : 

I  put  up  an  additional  wire  between  Omaha  and  Lincoln 
over  the  Missouri  Pacific  railway.  We  had  to  employ  an 
additional  operator  at  Lincoln  to  take  the  afternoon  report. 
A  portion  of  his  time,  of  course,  was  utilized  in  other 
basiness. 

Q.  What  portion  of  the  time  was  devoted  to  this  exclu- 
sively? 

A.  From  11  o'clock  to  3:30. 

Q.  How  much  was  his  salary  per  month? 

A.  Sixty  dollars. 

On  cross-examination  the  same  witness  was  asked 
whether  it  was  not  the  growth  of  commercial  business  that 
made  it  nece-sary  to  put  in  a  new  wire  for  this  report. 
His  answer  was,  "  That  was  partly  it,  certainly.  We  would 
not  have  built  a  wire  on  purpose  to  accommodate  one 
newspaper   at  $75  a  month.''     From  this  we  think  it  ap- 
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)>ears  not  that  the  wire  was  erected  chiefly  on  account  of 
the  commercial  business^  but  that  it  was  the  necessity  of 
supplying  the  day  report  to  the  Call  which  was  the  imme- 
<]iate  cause  of  erecting  the  wire.  Under  the  old  conditions 
the  Journal  paid  the  same  rate  which  it  does  now  for  its 
report.  Those  conditions  were  then,  and  are  now,  sufficient 
for  the  purposes  of  the  Journal,  The  fact  that  it  now  gets 
the  day  report  on  manifold  paper  as  early  as  the  Call  is  a 
oiatter  of  no  consequence  to  the  Jouimal^  as  it  is  not  allowed 
to  use  the  report  until  after  the  Call  is  published.  Both 
Mr.  Cox  and  Mr.  Calhoun  testify  to  this.  To  hold  that 
the  conditions  are  now  similar  and  that  the  Journal  and 
Call  must  have  the  same  rate  would  require  either  that  the 
telegraph  company  make  its  rate  for  the  increased  service 
as  low  as  it  was  for  the  former  service,  or  else  that  it  in- 
crease the  rate  charged  the  Journal^  although  the  Journal 
is  in  nowise  interested  in  the  increase  of  service.  We 
think,  therefore,  that  the  conditions  of  service  which  the 
Call  requires  and  which  the  Joui^nal  requires  are  so  differ- 
ent as  to  leave  no  basis  for  comparison. 

Reversed  and  remanded. 

NoRVAL,  C.  J.,  dissenting. 

I  do  not  concur  in  the  conclusion  reached  by  Commis- 
sioner Irvine,  that  there  is  no  evidence  in  the  bill  of  ex- 
ceptions to  sustain  the  verdict  and  judgment.  The  record 
shows  without  controversy  that  for  nearly  three  years  prior 
to  the  bringing  of  this  action  the  Call  Company  paid  the 
telegraph  company  the  sum  of  $75  per  month  for  trans- 
mitting in  the  day-time  the  dispatches  or  reports  of  the 
Associated  Press  containing  not  exceeding  1,500  words 
each  day,  and  during  this  period  manifold  copies  of  the 
dispatches  were  likewise  delivered  by  the  telegraph  com- 
pany to  the  State  Journal  Company,  and  the  last  named 
oompany  also,  in  addition  to  said  day  reports,  received  each 
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night  from  the  Associated  Press  over  the  wires  of  the  tele- 
graph oompanj  dispatches  not  exceeding  6,500  words; 
that  the  State  Journal  Company  paid  for  transmitting  the 
dispatches  received  by  it  during  said  time  the  sum  of  $125 
per  month,  and  no  more.  Whether  the  last  named  sum 
was  paid  for  both  the  day  and  night  reports  or  messages, 
or  for  night  reports  alone,  the  evidence  is  conflicting, 

Mr.  C.  B.  Horton,  the  assistant  superintendent  of  the 
telegraph  company,  in  his  testimony  says  no  compensation 
was  received  for  transmitting  the  day  messages,  but  the 
:sum  of  $125  was  paid  for  the  night  dispatches  alone;  that 
no  charge  was  made  for  the  day  reports,  but  the  same  were 
furnished  the  State  Journal  Company  without  compensa- 
tion, as  a  mere  gratuity. 

Mr.  J.  D.  Calhoun  testified  that  the  State  Journal  Com- 
pany paid  $1 25  for  the  transmission  of  both  the  day  and 
night  reports  received  by  it. 

Mr.  H.  D.  Hathaway,  the  manager  of  the  State  J&urnal 
Oompan^^  being  interrogated  while  upon  the  witness  stand 
whether  anything  was  paid  for  the  day  reports,  answered : 
'''No,  sir;  except  as  we  paid — it  might  be  included  in  the 
whole  arrangement. '' 

The  fair  inference  to  be  drawn  from  the  testimony  of 
the  last  named  witness  is  that  no  specified  amount  was  col- 
lected for  the  day  reports  alone,  but  that  the  sum  collected 
— $125  per  month — was  for  both  reports.  The  record 
discloses  that  the  usual  rate  charged  for  nigiit  reports  or 
messages  is  four  times  less  than  that  paid  for  sending  the 
•day  reports  of  the  same  number  of  words.  This  being 
true,  it  is  not  reasonable  to  suppose  that  the  State  Journal 
0)mpany  would  pay  $125  per  month  for  the  night  dis- 
patches merely,  when  the  Call  Company  was  paying  $75 
per  month  for  the  day  reports  received  by  it.  According  to 
the  customary  difference  between  the  day  and  night  rates, 
the  State  Journal  Company,  if  we  adopt  ns  a  hasU  the  sum 
the  Call  Company  was  charged  for  its  dispatches,  should 
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have  paid  but  $75  per  month,  had  the  night  reports  con- 
tained 6,000  words  each,  instead  of  paying  $125  per  month 
ibr  the  transmission  of  dispatches  of  5,600  words  each,  as 
is  claimed  by  the  telegraph  company.  In  my  view  the 
plaintiff  was  entitled  to  a  verdict  for  some  amount  whether 
the  State  Journal  Company  paid  $125  for  both  the  day 
and  night  dispatches  or  for  the  night  reports  alone.  If,  a» 
contendeii  by  the  telegraph  company,  nothing  was  charged 
the  State  Journal  Company  for  the  day  reports,  and  the 
evidence  before  the  jury  was  sufficient  to  authorize  them 
in  so  finding,  then  it  is  patent  that  the  plaintiff  in  error 
did  not  render  the  services  to  the  Call  Company  on  the 
same  terms  it  did  to  another  patron,  but  unjustly  and  un- 
lawfully discriminated  in  its  rates  against  the  defendant  in 
error.  The  evidence  shows  that  the  State  Journal  Com- 
pany had  been  receiving  the  day  reports  of  the  Associated 
Pregs  for  a  long  time  prior  to  the  date  the  Call  Company 
comnienced  taking  them,  and  no  additional  trouble,  costs,, 
and  expense  were  incurred  by  the  telegraph  comfmny  in 
furnishing  the  reports  to  the  defendant  in  error,  inasmuch 
us  the  day  reports  were  taken  off  the  wires  on  manifold 
paper  and  one  copy  thereof  was  delivered  to  the  State  Jour- 
nal Company  and  the  other  copy  to  the  defendant  in  error. 
It  is  true  that  after  the  Call  Company  l>egan  taking  the  dis- 
patches the  plaintiff  in  error  put  up  another  wire  between 
Lincoln  and  Omaha,  but  the  evidence  shows  that  this  was 
done  chiefly  to  provide  additional  facilities  for  faking  care 
of  the  rapid  increase  of  its  commercial  business.  Prior  to 
the  time  the  Democrat,  the  predecessor  of  the  Call^  com- 
menced taking  the  dispatches  the  day  reports  were  usually 
delivered  to  the  Journal  Company  about  4  o'clock  in  the 
afternoon,  which  was  no  later  than  they  are  now  received* 
These  reports  were  sometimes  forwarded  to  the  Journal 
Company  by  mail,  but  the  common  practice,  as  well  as  the 
most  convenient  mode  for  the  telegraph  company,  was 
to  send  them   over  the  wire.     Now  there  is  no  relay  at 
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Omaba^  but  the  day  reports  are  received  at  Linculii  at  the 
same  time  as  in  Omaha^  but^  so  far  as  the  proofs  show,  the 
trouble  and  expense  to  the  telegraph  company  was  not  in- 
creased by  the  change  but  lessened.  That  formerly  it  was 
under  no  contract  to  deliver  the  day  reports  at  a  particular 
hour  is  unimportant,  inasmuch  as  the  fact  remains  that 
there  has  been  no  substantial  change  in  the  time  of  de- 
livery since  the  contract  with  the  publishers  of  the  Demo- 
erat  was  made.  Nor  is  it  material  that  the  Call  is  an 
evening  paper  and  the  Journal  is  published  in  the  morn- 
ing, and  that  the  latter  has  no  use  for  the  day  report  until 
late  in  the  aAernoon  or  night.  There  is  a  total  lack  of 
evidence  to  show  that  these  facts,  or  any  of  them,  in  the 
least  affected  the  expense  or  diSBculty  of  performing  the 
«ervice. 

It  also  appears  by  the  testimony  of  Mr.  Cox,  one  of  the 
proprietors  of  the  Call^  and  Mr.  Calhoun,  formerly  manag- 
ing  editor  of  the  Journal^  that  the  day  dispatches  appear 
regularly  and  in  full  in  the  last  named  paper.  It  is  said^ 
however^  that  the  Journal  Company,  without  any  extra 
cost  to  it,  might  have  taken  the  dispatches  from  the  Call 
instead  of  depending  upon  the  telegraph  company.  This 
could  have  been  done  only  to  the  extent  the  ChZ/uses  them. 
Mr.  Cox  testifies^  and  it  is  undisputed,  that  the  Call  did 
not  always  contain  the  full  report,  or  even  half  of  it. 
Sometimes  it  is  received  too  late  for  use  in  the  evening 
|)aper.  We  have  not  overlooked  the  fact  that  the  Call 
contract  contains  a  clause  to  the  effect  that  the  telegraph 
company  should  not  deliver  the  day  report  to  any  other 
paper  in  Lincoln  until  after  the  Call  goes  to  press.  This 
provision  is  of  no  validity.  A  telegraph  company  is  a  com- 
mon carrier  and  must  treat  all  persons  alike.  It  cannot 
discriminate  against  its  patrons,  or  give  one  paper  a  mo- 
nopoly of  the  Associated  Press  dispatches.  It  could  no 
more  do  that  than  a  railroad  company  could  contract  with 
A  to  carry  his  stock  from  Lincoln  to  South  Omaha  and 
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provide  therein  that  the  stock  of  B^  consigned  to  the  same 
place  and  carried  on  the  same  train,  shall  not  be  delivered 
until  A's  stock  has  been  delivered  and  sold.  Again,  the 
stipulation  in  the  Call  contract  did  not  affect  the  Journal 
Company,  for  the  reason  that  the  latter  had  no  use  for  the 
day  report  until  in  the  evening.  We  are  convinced  that 
the  services  rendered  the  defendant  in  error  and  the  State 
Journal  Company,  as  to  the  day  dispatches,  were  under 
like  conditions  as  to  costs  and  expense;  therefore,  upon 
the  testimony  of  Mr.  Horton  alone,  the  plaintiff  was  en- 
titled to  recover.  The  rule  is  where  a  telegraph  com- 
pany charges  one  person  a  higher  rate  than  it  exacts  from 
another  for  the  transmission  of  dispatches  under  like  con- 
ditions, the  difference  between  the  charges  is  the  measure 
of  damages  the  one  who  has  been  discriminated  against  is 
entitled  to  recover.  {Cook  r.  Chicago^  R.  L&  P,  R.  Co.y  81 
la.,  551 ;  Scojield  v.  Lake  Shore  &  M.  S.  R.  Q).,  43  O.  St., 
571;  Louisville  &  E.  St.  L.  C.  R.  Co.  v.  Wilson,  32  N.  E. 
Rep.  [lud.],  311;  Hays  v.  Pennsylvanixi  R.  Co.^  12  Fed. 
Rep.,  309;  Samuels  v.  Louisville  &  N.  R.  Co.,  31  Fed. 
Rep.,  57.)  The  plaintiff  below  was  entitled  to  a  verdict, 
even  though  the  State  Journal  Company  paid  $125  per 
month  for  both  the  day  and  night  reports. 

It  will  be  observed  that  the  Call  Company  was  required 
to  pay  for  the  transmission  of  its  dispatches  at  the  rate  of 
$5  per  month  for  each  one  hundred  words,  while  the  State 
Journal  was  charged  for  the  messages  received  by  it  a  little 
over  $1.76  per  month  per  hundred  words.  There  is  no 
room  for  doubt  that  this  difference  in  rates  would  consti- 
tute unjust  discrimination  against  the  Call  Company,  for 
which  it  would  be  entitled  to  recover  the  difference  between 
the  amount  paid  by  it  and  the  more  favorable  rates  granted 
the  State  Journal  Company  were  it  not  for  the  fact  that  all 
the  messages  to  the  two  companies  were  not  transmitted  by 
the  plaintiff  in  error  under  like  conditions  as  to  service. 
What  were  the  differences  in  conditions  which  affected  the 
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^t  or  expense  of  the  transmissioD  of  the  messages?     The 
"V  I'eports,  as  we  have  already  seen,  were  sent  to  each  of 
^"^  two  patrons  under  practically  similar  conditions  and  at 
^^  ^ame  time.     As  to  the  day  reports,  as  we  have  seen, 
^^^  coaid  be  no  difference  in  the  costs  or  expense  of  the 
^tvice.    The  night  and  day  messages  or  reports  were  trans- 
mitted under  conditions  materially  different.     It  was  shown 
that  such  differences  in  conditions  necessarily  made  the  tolls 
charged  for  the  night  reports  less  than  the  rates  received  for 
the  service  rendered  in  transmitting  the  day  messages  of  the 
same  number  of  words.     I  do  not  agree  with  my  associates 
that  there  was  no  evidence  of  any  character  showing  to 
what  extent  the  difference  in  conditions  affected  the  tele- 
graph company.     On  the  contrary,  I  am  fully  persaaded 
that  there  is  such  evidence  in  the  record  and  that  it  shows 
the  difference  in  the  rates  charged  was  not  proportionate  to 
the  difference  in  the  conditions  which  affected  the  expense 
of  performing  the  service. 

Mr.  C.  B.  Horton,  the  witness  already  mentioned,  testi- 
fied upon  this  branch  of  the  case  as  follows: 

Q.  What,  if  any,  difference  is  there  in  the  case  of  oper- 
ating or  handling  news  at  night  and  during  the  day — what 
difference  in  cost  and  in  the  convenience?  State  wherein 
it  is. 

A.  In  the  day-time,  as  everybody  knows,  our  wires  are 
loaded  with  important  business,  board  of  trade  grain  mes- 
sages, and  we  have  wires  leased  during  those  hours  and 
they  are  filled  and  occupied.  At  night  we  have  idle  wires 
and  we  utilize  them.  A  lower  rate  has  always  been  made 
in  the  iiight  service.  On  press  reports  it  is  about  one  to 
four,  one  of  day  to  four  at  night. 

Q.  One  word  at  day  to  four  at  night? 
A.  Yes,  sir;  I  believe  that  is  the  rule  in  all  of  our  con- 
tracts. 

Q.  Whether  it  is  by  the  word  or  by  the  job? 
A.  Yes,  sir. 


;M8  NEBRASKA  REPORTS.  [Vol.  44 


44    848 

64    886 


Palmer  v.  Vance. 


The  foregoing  evidence  was  sufficient  to  authorize  the 
jury  in  finding  the  difference  in  rates  between  the  day  and 
night  reports.  The  Call  Company  should  not  have  been 
charged  more  than  four  times  the  rates  charged  for  the 
night  messages.  The  difference  between  the  rates  pai<l  and 
the  tolls  which  should  have  been  charged  for  service  ren- 
dered the  defendant  in  error  was  fully  established  by  the 
evidence.  It  paid  $5  for  each  one  hundred  words  daily 
per  month,  when  the  rate  should  have  been  not  exceeding 
J4.  There  was,  therefore,  an  unjust  discrimination  of  $1 
per  hundred  words  per  month,  which  amounted  to  $15  per 
month.  This  sum  was  overpaid  each  month  for  thirty- 
four  months,  making  an  aggregate  of  $510,  to  which 
should  be  added  interest  at  seven  per  cent  on  each  payment 
from  the  date  thereof  until  the  rendition  of  the  judgment 
in  the  court  below,  amounting  to  $83.30.  So  under  this 
view  of  the  cwse  the  Call  Comj^any  was  entitled  to  a  ver- 
dict for  at  hjist  the  sum  of  $593.30,  while  if  as  the  tele- 
graph company  contends,  and  there  is  some  evidence  in  the 
record  tending  to  show  that  the  Journal  Company  paid 
nothing  for  the  day  reports,  the  verdict  is  none  too  large 
The  judgment  should  be  affirmed,  or  at  least  it  should  be 
allowed  to  stand  upon  the  defendant  in  error  entering  a  re- 
mittitur for  the  amount  the  verdict  is  in  excess  of  $593.30* 


James  8.  Palmer  v.  Robert  Vance  ett  al.,  County 
Commissioners  of  Samne  County. 
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Highways:  Location:  Damage^s:  Road  Funds.  .The  damages 
SQStained  by  the  land-owner  by  reason  of  the  location  of  a  pab> 
lie  highway  cannot  be  paid  ont  of  the  county  road  fond,  bat 
mast  be  paid  oat  of  moneys  in  the  road  fand  of  the  road  district 
in  which  the  laud  taken  lor  the  highway  is  situated.  Ackemum 
V.  T hummel^  40  Neb.,  93,  followed. 
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iR  from  the  district  court  of  Saliae  county.  Tried 
efore  Hastings,  J. 

■er  &  Ilendee,  for  plaiatifT  iu  error. 

VAL,  C.  J. 

iblic  road  was  located  over  laiid§  belonging  to  the 
and  liiB  damages  were  allowed  at  (50.  An  appeal 
:en  to  the  dietrict  court,  where  he  recovered  the  suni 
ind  costs  laxed  at  $100.75.  This  action  was  brought 
the  respondents,  as  the  county  commissioners  of  Sa- 
unly,  to  com|>el  them  to  draw  a  warrant  in  favor 
'eiator  on  the  county  road  fund  for  the  amount  of 
Ignient  and  costs.  A  writ  of  tnandamua  was  denied 
I  action  dismissed. 

igle  fjiiestioD  is  presented  for  determination  and  that 
her  file  respondents  siiould  have  paid  the  judgment 
roversy  out  of  moneys  in  the  county  road  fund.  In 
an  V.  Thummel,  40  Keb.,  95,  this  court  had  under 
ration  the  several  statutory  provisions  relating  to 
itiou  of  highways  and  tbe  payment  of  damages  sus- 
ly  the  land-owner  by  reason  of  the  establishment  of 
;  road,  and  it  was  there  held  that  all  such  damages 
e  paid  out  of  moneys  in  the  road  fund  of  the  road 
in  which  the  land  taken  for  highway  purposes  is 
,  and  (hat  the  county  is  not  liable  for  the  payment 
damages.  The  rule  there  annoum-'^t  is  decisive  of 
!  at  bar,  and  that  too  against  the  contention  of  re- 
The  respondents  having  no  authority  to  draw  a 
t  on  the  county  treasury  in  payment  of  the  judg- 
he  district  court  did  not  err  in  refusing  the  writ  of 
ntw:     The  judgment  is 

Affirmed. 
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Ralph  R.  Osgood,  appellee  v.  Patrick  J.  Grant 

ET   AL.,  APPELLANTS. 

Filed  April  3, 1895.    No.  5848. 

1.  Trial.    Under  section  381a  of  the  Code  of  CiTil  Procednre,  an  ac- 
tion in  which  the  issaes  have  been  joined  dnring  term  time  may 
*  be  placed  npon  the  trial  docket  and  tried  at  snch  term  of  coart. 


2.  — — .    Causes  are  to  be  tried  in  the  district  oonrt  in  the  order  in 

which  they  are  entered  npon  the  trial  docket,  unless  the  coart, 
in  the  exercise  of  a  sound  discretion,  shall  direct  otherwi^i . 

3.  Interest  on  Taxes:  Rate.     On  the  foreclosure  of  a  valid  tux 

sale  certificate  the  holder  is  entitled  to  recover  interest  on  the 
amonnt  bid  at  the  sale  and  on  the  several  snms  pai^  for  subee- 
quent  taxes  on  the  property,  at  the  rate  of  twenty  per  cent  per 
annum,  from  the  date  of  the  sale  and  said  payments  respectively 
until  the  expiration  of  two  years  from  the  date  of  the  purchase, 
and  ten  per  cent  interest  thereon  after  that  period. 

4.  Attorney's  Fees:  Costs:  Tax  Sales.    The  holder  of  a  tax  lien, 

based  npon  a  valid  tax  sale,  on  obtaining  a  decree  foreclosing 
the  same,  is  entitled  to  an  attorney  fee  of  ten  per  cent  of  the 
amount  of  the  decree. 

Appeal  from  the  district  court  of  Lancaster  oouDty. 
Heard  below  before  Field,  J. 

Richard  Cuymingham,  for  appellants. 

W.  Q.  Bell  and  E,  C.  Rewick,  contra. 

NORVAL,  C.  J. 

This  was  an  action  brought  by  Ralph  R.  Osgood  against 
Patrick  J.  Grant,  Mary  A.  Grant,  and  others  to  foreclose  cer- 
tificates of  tax  sales  upon  lots  14  and  15,  in  block  69,  in  the 
city  of  Lincoln.  Answers  and  cross-petitions  were  filed 
by  several  of  the  defendants,  setting  up  liens  against  the 
premises  by  virtue  of  certain  judgments  and  decrees  of  fore- 
closure entered  in  the  district  court  of  Lancaster  county. 
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At  the  close  of  the  trial  a  decree  of  foreclosure  and  sale  of 
the  premises  was  rendered  and  the  amount  and  priority  of 
the  several  liens  were  established.  The  Grants  have  prose- 
cuted an  appeal  to  this  court. 

The  first  complaint  made  in  the  brief  relates  to  the  plac- 
ing of  the  cause  on  the  trial  docket  for  the  February,  1892, 
term  of  the  district  court  and  the  trying  of  the  same  at 
said  term.  The  action  was  commenced  on  January  23, 
1892,  and  on  February  25,  1892,  the  appellants,  by  leave 
of  court,  were  permitted  to  file  their  answer  out  of  time. 
The  answers  and  cross-petitions  of  the  other  defendants 
were  filed  at  various  dates  between  February  23  and  May 
16, 1892.  The  February  term  of  Lancaster  county  district 
court  commenced  on  February  1  and  continued  until  the 
following  July.  At  the  time  the  decree  in  question  was 
entered,  namely,  June  16,  and  for  at  least  thirty  days  prior 
thereto,  the  issues  in  the  case  had  been  made  up.  Section 
281o  of  the  Code  of  Civil  Procedure  provides:  "Actions 
shall  be  triable  at  the  first  term  of  the  court,  afler  the 
issues  therein,  by  the  times  fixed  for  pleading,  are,  or  should 
have  been,  made  up;  and  when,  by  the  times  fixed  for  plead- 
ing, the  issues  are,  or  should  have  been,  made  up  during 
a  term,  such  action  shall  be  triable  at  that  term.  When 
the  issues  are,  or  should  have  been,  made  up,  either  before 
or  during  a  term  of  court,  but  after  the  period  for  preparing 
the  trial  docket  of  such  term,  the  clerk  shall  place  such 
actions  on  the  trial  docket  of  that  term."  It  requires  no 
argument  to  show  that  authority  is  conferred  upon  the 
clerk  of  the  district  court,  by  the  provisions  of  the  forego- 
ing section,  to  enter  upon  the  trial  calendar  for  the  term 
causes  in  which  the  issues  are,  or  should  have  been,  joined 
during  such  term.    Such  is  the  plain  language  of  the  statute. 

What  is  the  meaning  of  the  language  "  during  a  term," 
as  used  in  the  section  under  consideration?  That  it  does 
not  refer  alone  to  the  first  day  of  the  term  is  quite  evident, 
but  it  applies  as  well  to  every  succeeding  day  of  the  term. 
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Therefore,  all  cases,  when  the  rule  day  for  pleading  expires 
OD  or  after  the  coti veiling  of  a  term  of  court,  and  prior  to 
the  final  adjournment  tliereof,  in  which  the  issues  are,  or 
should  have  been,  made  up  during  term  time,  may  be  placed 
upon  the  docket  and  disposed  of  at  that  term  of  court.  In 
other  words,  it  is  not  essential  that  the  rule  day  should  fall 
on  the  first  day  of  a  term  of  court  in  order  that  the  cause 
may  be  docketed  and  tried  at  that  term.  Nor  is  it  indis- 
pensable that  the  action  should  have  been  instituted  during 
a  term  of  court,  but  the  section  applies  in  all  cases  wlien- 
ever  brought  when  the  term  continues  until  after  the  ex- 
piration of  the  period  for  making  up  the  issues.  There 
was,  therefore,  no  error  in  placing  this  action  upon  the  trial 
docket  of  the  term  at  whicii  it  was  entered,  and  trying  the 
cause  at  that  term.  By  the  section  quoted  where  the  is- 
sues in  a  cause  have  been  ma<1e  up  during  term  time,  the 
action  is  triable  at  such  term.  Under  section  324  of  the 
Code,  causes  in  the  district  court  are  to  be  tried  in  the  or- 
der in  which  they  are  entered  upon  the  trial  docket,  unless 
the  court  in  the  exercise  of  a  sound  discretion  shall  other- 
wise direct,  or  the  parties  consent  to  a  postponement  of  the 
trial.  There  is  nothing  in  the  record  to  show  that  the 
cause  at  bar  was  heard  out  of  its  regular  order,  nor  does  it 
appear  that  the  appellants  were  prejudiced  by  the  trial  of 
the  action  at  the  February  term.  True,  an  application  was 
made  for  a  continuance  of  the  cause  over  the  term,  but  upon 
what  ground  the  record  fails  to  advise  us.  Appellants  had 
ample  time  after  the  issues  were  formed  to  procure  their 
witnesses,  if  any  they  had,  and  prepare  for  trial.  If  |K)st- 
ponement  of  the  iieariug  was  desired  on  the  account  of  the 
absence  of  witnesses,  a  proper  showing  to  the  court  should 
have  been  made.  The  objection  urged  to  the  trial  of  the 
<'auseM  the  term  during  which  the  issues  were  oined  is 
without  merit  ana  is  overruled. 

The  trial  court  found  that  there  was  due  the  plaintiff 
upon  first  cause  of  action  set  forth  in  the  petition,  for 
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moneys  paid  by  liim  for  taxes  levied  against  said  lot  14  for 
the  year  1883  and  years  subsequent  thereto,  with  interest 
thereon,  the  sum  of  $434.03;  also  an  attorney's  fee  of 
143.03,  and  said  sums  were  made  liens  upo/h  said  lot.  The 
court  further  found  that  there  was  due  the  plaintiff  upon 
his  second  cause  of  action  for  taxes  paid  by  him  upon  fot  15 
for  (he  year  1883  and  subsequent  yeafs,  with  interest  and 
costs,  the  sum  of  |654.57,  and  decreed  the  same  to  be  a  lien 
upon  said  lot,  and  also  an  attorney's  fee  of  $65.45,  which 
ivas  allowed  the  plaintiff  by  the  court.  The  appellants 
insist  that  the  several  amounts  found  due  the  plaintiff  are 
too  large,  and  are  contrary  to  the  evidence.  The  conten- 
tion is  well  taken.  The  record  discloses  that  tlie  district 
court,  in  making  its  findings,  computed  interest  at  the  rate 
of  twenty  per  cent  on  the  several  sums  paid  by  the  plaint- 
iflp  for  the  purchase  of  each  lot,  at  the  sale  thereof  for  de- 
linquent taxes,  and  subsequent  taxes  paid  thereon  for  the 
period  of  two  years  from  and  after  each  payment,  and  at 
the  rate  of  ten  per  cent  thereafter.  The  tax  sales  in  ques- 
tion were  not  invalid;  therefore,  plaintiff  was  entitled  to 
interest  on  the  amount  bid  at  the  sale,  and  the  several  sums 
paid  for  subsequent  taxes,  at  the  rate  of  twenty  per  cent  per 
annum  from  the  date  of  the  tax  certificate  and  said  several 
payments  respectively  until  the  expiration  of  two  years 
from  the  date  of  said  sale,  and  ten  per  cent  interest  after 
that  time.  (See  Meiriam  v.  Ranen,  23  Neb,,  217;  Alexander 
V,  Thacker,  43  Neb.,  494.)  The  district  court  erred  in  al- 
lowing interest  at  the  rate  of  twenty  per  cent  per  annum  on 
euch  payment  for  two  years  from  the  date  of  such  payment, 
instead  of  until  the  expiration  of  two  years  from  the  date 
of  the  tax  certificates.  We  have  computed  the  amount  due 
plaintiff  at  the  date  of  the  rendition  of  the  decree  in  the 
court  below,  according  to  the  rule  established  by  the  fore- 
going decisions,  which  computation  shows  that  the  sum  due 
the  plaintiff  on  his  first  cause  of  actiou  to  be  $373.74,  and 
on  his  second  cause  of  action  to  be  $641.73.  The  decree  of 
27 
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the  district  court  is  accordingly  modified,  and  plaintiff  is 
given  a  lien  on  lot  14  for  said  first  mentioned  sum  and  a 
lien  on  lot  15  for  the  last  named  amount,  with  ten  per  cent 
interest  on  each  sum  from  the  date  of  the  entry  of  the  de- 
cree in  the  district  court  until  the  day  of  payment. 

Complaint  is  made  of  the  allowing  of  the  plaintiff  an  at- 
torney's fee  in  the  'action.     The  holder  of  a  tax  lien,  oi> 
the  foreclosure  thereof,  if  the  sale  on  which  the  lien  is  based 
is  valid,  is,  under  the  statute,  entitled  to  an  attorney's  fee 
of  ten  per  cent  of  the  amount  of  the  decree.  (Sec.  181,  ch. 
77,  Comp.  Stats.;  TotUe  v.  Shelly,  19  Neb.,  632;  Adams  v. 
Osgood,  42  Neb.,  450;  Alexander  v.  Thacker,  supra,)    The 
awarding  of  an  attorney's  fee  in  this  case  was  proper;  but 
as  the  amount  allowed  as  such  fee  exceeds  ten  per  cent  or 
the  sum  found  due  the  plaintiff  by  the  court,  the  decree  in 
that  respect  is  modified  by  reducing  the  attorney's  fee  to 
$37.37  for  the  first  cause  of  action,  and  for  the  second 
cause  of  action  to  the  sum  of  $64.17. 

The  county  of  Lancaster  sets  up  in  its  crossr petition  a 
lien  on  the  lots  arising  by  virtue  of  decree  of  foreclosure 
rendered  in  the  district  court  of  the  Cv/unty.  In  the  case 
at  bar  the  county  was  given  a  lien  for  the  amount  of  tbe 
decree,  with  ten  per  cent  interest  thereon.  The  only  com-» 
plaint  made  relates  to  the  rate  of  interest  allowed.  Appel- 
lants  insist  that  the  county  was  only  entitlefl  to  seven  per 
cent  interest.  The  evidence,  without  conflict,  shows  that 
intei*est  was  computed  at  the  proper  rate,  on  the  decree  in 
favor  of  the  county,  as  well  as  on  the  decree  in  favor  of 
Mr.  Burr.  The  findings  and  decree  in  the  case  under  re- 
view are  modified  as  indicated  abKDve,  and,  as  thud  modified, 
are 

Affirmed. 


JANUARY  TERM,  1896. 

Bam«a  v.  Hale. 


R  W.  Barnes  v.  D.  A.  Hale.  I 

Filed  Apsil  3. 1895.    Na  5167. 

nta:  Hodificatioh  Aftbr  Tibm.  The  power  of  ■dia- 
cuurtlo  vacate  or  modif;  its  owd  jadgments  after  the  term 
hlch  they  were  rendered  ■■  limited  to  the  gronndH  Tor  grant- 
iQcli  relief  ennmenitBd  In  mcUod  602  of  tba  Code  of  CItII. 

R  from  the  district  court  of  Madison  couDtjr.  Tried 
ifore  Powers,  J. 

r.  RoberUon  and  8,  O.  Oampbell,  for  plaintiff  in 


Robinson  A  Reed,  contra. 

IISON,  J. 

Hale  commenced  ao  action  in  the  district  court  or 
county,  the  object  being  to  obtain  the  relief  alattd 
»yer  of  tlie  petition,  wliicli  was  as  follows :  "  Wliere- 
r  petitioner  prays  that  ibis  court  enter  a  judgment 
-ee  in  this  case  reforming  the  deed  of  coiiveyano? 
■eal  estate  from  the  defendant  to  the  plaintiff,  by- 
it  embrace  said  entire  block  of  land,  or  bo  mucb 
18  the  defendant  is  in  a  situation  to  convey  in  ac- 
with  the  contract  of  the  parties,  the  plaintiff 
zpressing  a  willingness  to  accept  whatever  title  de- 
had  in  the  said  land  at  the  commencement  of  this, 
hat  if  the  defendant  fails  to  coni)ily  with  (be  decree 
hirtydays  from  ils  dale,  the  clerk  of  thfs  court  be- 
d  a  com miitsi oner,  with  full  |>ower  to  make,  eze- 
record  said  conveyance  in  the  name  and  on  behair 
efendant,  and  he  be  directed  to  so  convey  »aid  block 
laintiff;  that  if  the  court  shall  find  on  the  trial  of 
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this  case  that  for  any  reason  a  conveyance  should  not  be 
^lesired  as  herein  prayed,  that  then  a  decree  and  judgment 
be  entered  in  the  case  setting  aside  said  contract  entirely  and 
awarding  a  judgment  against  the  defendant  and  in  favor  of 
the  plaintiff  for  the  sum  of  $250,  with  interest  thereon 
from  July  31,  1886,  and  that  the  plaintiff  have  such  other 
and  further  relief  in  this  cause  as  may  be  just  and  equi- 
table, together  with  costs  of  suit."  The  cause  was  tried  and 
submitted  to  the  court  and  a  decree  rendered  in  words  and 
fitrures  as  follows: 

**On  November  23, 1888,  it  l^ing  the  adjourned  term  of 
the  regular  October,  1888,  term  of  this  court,  this  cause 
came  on  to  be  heard  upon  the  petition,  answer,  and  evidence 
in  the  case  and  was  submitted  to  the  court,  who  took  the 
case  under  advisement,  on  consideration  whereof  the  court 
did,  on  the  17th  day  of  May,  1889,  it  being  the  adjourne<l 
regular  April,  1889,  term  of  the  district  court  in  Madison 
county,  Nebraska,  find  for  the  defendant,  denying  the 
plaintiff's  claim  for  reformation  of  the  deed,  and  denying 
the  plaintiff's  claim  for  specific  performance  of  the  contract 
set  forth  in  plaintiff's  petition. 

^'The  court  further  finds  that  the  plaintiff  is  entitled  to 
a  rescission  of  the  said  contract,  upon  his  conveying  to  the 
defendant  within  thirty  days  from  May  17, 1889^  the  south 
half  of  said  block  59,  in  the  Railroad  Addition  to  the  town 
of  Madison,  in  Madison  county,  Nebraska,  by  deed  of  gen- 
eral warranty,  a  good  and  sufficient  title  free  from  any  in- 
cumbrance;  and  if  the  plaintiff  shall  convey  said  premises, 
he  shall  have  judgment  against  the  defendant  for  the  sum 
of  $250,  and  that  the  plaintiff  pay  all  the  costs  of  this 
action  to  the  time  of  trial,  and  the  defendant  the  balance. 

'^It  is  therefore  considered,  adjudged,  and  decreed  by  the 
court  that  the  plaintiff  is  not  entitled  to  a  specific  perform- 
ance of  the  contract  set  out  in  the  petition,  but  that  if  the 
plaintiff  convey  to  the  defendant  within  thirty  days  from 
this  date  the  south  htilf  of  block  59,  in  Railroad  Addition 
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to  the  town  of  Madison,  in  MadisoD  couoty,  Nebraeka,  by 
gixxl  and  sufficient  deed  with  covenants  of  general  war- 
nnty  and  free  from  all  incumbrances,  he  may  have  Judg- 
ment against  the  defendant  for  the  pnrchase  price  thereof, 
1250.  PlaiDliff  to  pay  all  costs  made  up  to  the  time  of 
going  lo  trial,  and  defendant  to  pay  the  remaining  costs." 
On  April  14,  1890,  there  was  filed  for  D.  A.  Hale  the 
following  Diolion;  , 

"The  plaintiff  herein  moves  the  court  to  correct  the 
judgment  in  this  case  as  follows: 

"1.  By  permitting  the  deeds  filed  in  this  court,  respect- 
ively, June  7,  1889,  and  August  21,  1889,  lo  stand  as  a 
compliance  with  the  decree  of  this  court. 

"2.  By  entering  an  absolute  money  judgment   against 
the  defendant,  and  directing  the  clerk  of  this  court  to  issue 
""execututn  against  the  defendant  thereon. 
"3.   By  relaxing  and  readjusting  the  coats  of  the  case  io 
''ottipl iance  with  the  Judgment  of  the  conrt^" 

^his  was  accompanied  by  some  affidavits  in  relation  to 
'^Q'ters  of  fact  pertaining  lo  the  grounds  of  the  motion. 
,  •  »V.  Barnes,  defendant  in  that  conrt  and  plaintiff  in  error 
'^  t^his,  ap|H:ared  by  counsel  and  resisted  the  motion,  in - 
''posing  objections  to  its  allowance  as  follows: 
'  .N"ow  comes  the  defenilunt  and  olijects  to  the  court  mak- 
/fe  tlie  order,  judgment,  and  decree  asked  fur  by  plaintiff 
'"  *»is   motion  filed  in  this  case,  April  14,  1890. 

1  -   Because  the  deeds  made  and  delivered  by  the  plaiut- 

^   »r»d  his  wife  lo  the  clerk  June  7,  1889,  and  August  21, 

**^»  and  which  the  clerk  filed  with  the  papers  in  this 

**^>     is  not  a  compliance  with  the  order  and  decree  of  this 

Ollrt, 

3-  Because  this   being  an  action  in  equity,  this  court 
**"*>»«:»teuter  an  absolute  money  judgment. 

3.  Because  the  plaintiff  has  failed,  neglected,  and  re- 
i*s%^  to  comply  with  the  order  and  decree  of  the  court  in 
y»i8  action  in  many  i>articiilars ;  that  the  plaintiff  failed,  re- 
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fused,  and  neglected  to  deed  the  premises  in  controversy  to 
•the  defendant  within  the  time  required  by  the  order  of  the ' 
•court,  and  he  failed  to  deed  it  to  the  defendant  with  as 
:good  and  sufficient  title  as  he  received  from  the  defendant; 
that  at  the  time  the  plaintiff  and  his  wife  made  the  deed 
aforesaid  there  were  several  unsatisfied  judgments  against 
the  plaintiff  on  record,  and  the  same  are  still  unsatisfied ; 
that  the  taxes  for  (he  years  1888  and  1889  on  said  prem- 
ises were  unpaid  and  a  lieu  on  said  premises;  that  there 
were  no  judgments,  liens,  or  tax  liens  against  said  premises 
when  they  weredeeded  to  the  plaintiff  by  the  defendant. 

^'3.  Because  this  court  has  no  authority  to  change  or 
modify  its  decree,  as  requested  by  the  plaintiff,  upon  motion. 

''  4.  Because  the  costs  have  been  taxed  in  this  case  in  ac- 
cordance with  the  decree  of  the  court. 

*^  5.  Because  it  would  work  a  great  hardship  to  the  de- 
fendant to  now  have  to  take  said  premises,  as  he  has  changed 
his  residence  and  now  resides  in  the  state  of  California, 
and  had  the  plaintiff  desired  the  defendant  to  have  had  the 
property,  and  had  complied  with  the  terms  and  conditions 
of  the  decree  of  the  court  in  this  case,  this  defendant  could 
have  disposed  of  said  premises  while  residing  in  Madison, 
Nebraska. 

''And  in  support  of  this  objection  the  defendant  offers 
the  affidavit  and  al>stract  hereto  attached  and  made  a  part 
hereof,  also  the  pa|)ers  and  judgment  entries  made  in  the 
<jase." 

The  paper  upon  which  was  set  forth  the  above  list  of 
objections  was,  it  appears,  filed  February  18, 1891,  and  the 
<^urt,  aAer  hearing  on  the  motion,  made  an  entry  as  fol- 
lows: 

"And  now  on  this  25th  day  of  February,  1891,  it  still 
being  a  day  of  the  regular  February,  1891,  term  of  this 
court,  this  cause  came  on  for  hearing  upon  the  motion  of 
plaintiff  for  an  order  requiring  the  clerk  of  this  court  to 
issue  an  execution  against  the  defendant  to  recover  the  sum 


Yol-  «]  JANUAKY  TERM,  1896.  359 

BaineiT.  Hale. 

-of  9260,  with  interest  thereon  at  seven  per  cent  from  Au- 
goat  20,  1889,  and  was  submitted  to  the  court,  on  oousid- 
«ratioii  whereof  said  motion  is  sustained. 

**  It  is  therefore  considered  by  the  court  that  the  plaint- 
iffs x>ecover  from  the  defendant  the  sunt  of  two  hundred 
aaiX  fifty  dollars  ($250),  with  interest  at  seven  per  cent 
4bereon  from  Augiiet  20,  1889,  to  this  date  {February  26, 
1391 ),  amounting  to  the  further  sum  of  twenty-six  and 
tVV  clollare  ($26.49),  amounting  in  the  aggr^te  to  two 
huotlred  and  seveiiiy  six  and  ^Vir  (*276.49) ;  and  that  the 
^Jcfc  of  this  court  is  hereby  commanded  to  issue  an  execu- 
*"^**  oirrying  into  effect  this  judgment,  a  sufficient  amount 
^'  t>lxc  proceeds  thereof  to  be  retained  by  tlieclerk  and  ap- 
p'K^ri  \a  satisfaction  of  the  tax  liens  upon  the  property  in 
*^'**-»"«verBy  in  Madison  county,  Nebraska,  accruing  while 
'^'^  thereto  was  in  the  plaintiiT;  to  which  judgment  and 
"**»  K»g  of  the  court  the  defendant  excepted,  and  forty  days 
*'**>Xved  in  which  to  prepare  and  present  to  the  adverse 
P**"ty  or  his  attorneys  his  hill  of  exi'eptions.  Supersedeas 
***»»<a    fixed  at  $525." 

-A.n  examination  of  the  record  and  affidavits  filed  insup- 

P^K*^     of  and  against  the  granting  of  the  motion  discloses 

''■*ti    after  the  original  decree  rendered  by  the  court  May 

^^»      3  889,  there  wAs  filed  on  June  7,  1889,  by  B.  A.  Hale 

***^l^k     the  clerk  of  the  district  court  a  deed  which  was  in- 

**  <  t  ^h1  to  convey  to  plaintiff  in  error  "  the  south  half  of 

'**-     »"»  umbered  fifty-nine  (69)  of  Railroad  Addition  to  the 

'**'^'^*»  of  Madison,"  and  that  on  August  21,   1889,  there 

■*"^^     iiled  with  the  clerk  another  deed  which  was  intended 

*^'«3uvey  to  him,  as  it  states,  "the  south  half  of  block 

"**«^»ber  fifty-nine  (69)  of  Railroad  Addition  to  the  town 

■**         ^'ladiaon,"  and  which  also  contained  this  further  state- 

*^^**t:  "This  deed  is  given  as  a  deed  of  correction  of  a 

■*^**<i  made  by  D.  A.  Hale  and  Amelia  Hale,  his  wife,  to 

-K*.  -^   Barnes,  dated  ou  the  4th  day  of  Juue,  I8S9,  which 

^**t  named  deed  was  filed  with  the  clerk  of  district  court 
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of  Madison  county^  Nebraska,  on  the  7th  day  of  June^ 
1889.'^  It  further  appears  that  there  were  unpaid  taxe& 
and  some  judgments  of  record  against  defendant  in  error 
unsatisfied. 

It  is  quite  clear  that  the  court  in  its  original  decree  in 
this  case  did  not  render  a  personal  judgment  against  the 
plaintiff  in  error  and  that  the  motion  filed  by  defendant  id 
error  and  acted  upon  by  the  court  was  an  attempt  in  the 
nature  of  a  supplemental  proceeding  to  obtain  such  a  judg- 
ment and  not  by  reason  of  compliance  by  defendant  in  error 
with  the  decree  of  the  court,  for  he  had  not  delivered  to 
plaintiff  in  error  a  warranty  deed  within  thirty  days  of  the 
entry  of  the  decree,  of  the  property  described  in  the  peti- 
tion, the  subject  of  litigation,  and  free  from  all  incumbrances^ 
but  by  virtue  of  occurrences  stated  in  the  motion  which 
had  wholly  arisen  subsequent  to  the  rendition  of  the  judg- 
ment and  some  of  which  had  their  origin  in  the  failure  or 
neglect  of  the  defendant  in  error  to  perform  the  acts  re- 
quired of  him  by  the  judgment  in  the  manner  therein  pre- 
scribed. The  issues  in  the  case  had  been  tried  and  deter- 
mined by  the  court  and  its  judgment  thereon  pronounced^ 
and  the  decree  rendered  must  be  viewed  as  an  adjudication 
upon  the  matters  in  litigation  and,  as  such,  not  be  set  aside 
by  this  motion  and  questions  which  originated  since  the 
decree  was  rendered,  made  the  subject  of  litigation  and 
adjudication  in  the  action.  It  was  not  proper  to  do  this 
upon  motion.  {Kenyon  v.  Baker,  47  N.  W.  Rep.,  [la.],  977  ; 
Woffendea  v,  Wofenden,  25  Pac.  Rep.  [Ariz.],  666;  Free- 
man, Judgments,  sec  100.)  The  motion  of  defendant  in 
error  was  filed  after  the  close  of  the  term,  during  which  the 
case  was  tried  and  judgment  rendered,  and  there  was  no  al- 
legation in  the  motion  of  either  of  the  grounds  mentioned 
in  section  602  of  the  Code  of  Civil  Procedure.  It  is  well 
settled  that  a  district  court  has  no  power  to  vacate  or  modify 
its  own  judgments  after  the  term  at  which  they  were  ren- 
dered, except  for  at  least  one  of  the  grounds  enumerated  in 
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9ucli  section  of  the  Code.  {Carhw  v.  Aultman,  28  Neb., 
672;  MeBrienv.Iilleu,m  Neb.,  561.)  The  t>ortion  of  the 
motion  wliicli  referred  to  the  costs  and  asked  for  retuxntion 
of  them  does  not  eeem  to  have  been  considered  by  the  dis- 
trict oourt,  or  if  it  was,  do  disposition  of  it  was  made,  or 
u  least  none  is  shown  in  the  record;  hence  there  is  nothing 
'Q  this  point  of  the  motion  pre^nted  for  examination  at 
this  f  i  me.  The  action  of  the  court  and  entry  made  on  the 
ieari  ng  of  the  motion  of  defendant  in  error  la  reversed  and 
Uie  ccLuse  remanded. 

Reversed  and  remanded. 


J<*^&:*«-  F.  Browne  et  al.  v,  Edwards  &  McCullouqh 
Lumber  Company  et  ai„ 

FiLEO  April  3,  1895.    No.  63Ba 

**iBtrlot  Courts:  Juikiks:  Authority  at  Chambeb9.  "The 
•J  ndgea  of  the  aeTBral  district  conrti,  as  ancb,  have  no  inlierBiit 
ttathority  at  chamtwra  whatever,  bat  only  anch  as  the  slatDtsa 
Kiva  (bem."     Ellitv.  Karl,  7  Neb.,  381,  fulloned. 

." ;  ;  ;  Injunction.     The  anlhority  of  district 

J  DdKM  M  clMtulMra  ID  iojuDCtion  casea  is  limiied  b;  law  to  tbe 
XMwer  "to grant,  dissolve orniodiry  t«nipor«r;iDJuticlioD3"  and 
does  not  include  a  final  disposition  of  ttte  canae,  either  by  dia- 
xoiaaal  or  otheriviae. 
■*-*»  junction  Bonds:  Action  Brporb  Trrminatidn  of  Suit. 
Ho  rif(ht  of  actioD  accraee  Dpoo  an  injnnctioQ  bond  givrn  on  the 
BtaotiOK  and  iBSnance  of  a  lemporsry  injnnctioD  Id  an  uctiou 
«oinnieuced  lo  obtaiu  a  perpetaal  iojuoction  uutil  the  final  de- 
ter mina  lion  of  tbesnitin  which  the  temporary  order  was  granted, 
and  an  action  at  law  institnled  on  the  Dndertakiog  prior  to  the 
flnal  diapositioD  of  the  caaae  ia  prematurely  brooght  and  cannot 
1m  maintained. 

;  ;  EviDENCR.     ifefit,  that  tbe  evidence  in  Ihia  caae 

does  not  show  a  final  de term i nation  of  the  anil  in  which  the  in- 
junction bond  Dpon  which  it  ia  based  was  given. 
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Error  from  the  district  oourt  of  Cedar  oouDty.     Tried 
below  before  Norris,  J. 

A.  M.  Gooding  and  Benjamin  M.  Weedy  for  plaintiffs  in 
error. 

Wilbur  F.  Bryant  and  /.  G  Robinson^  contra. 

Harrison,  J. 

It  ap|)ears  from  tlie  pleadings  in  this  case  that  on  the  11th 
day  of  September,  1891,  John  F.  Browne,  of  plaintiffs  in 
error  (hereinafter  referred  to  as  "plaintiffs"),  commenced  an 
action  in  the  district  court  of  Cedar  county  against  defend- 
ant in  error  (liereinafter  called  the  "Lumber  Company") 
aud  obtained  a  temporary  order  of  injunction  by  which  the 
Lumber  Company  was  restrained  from  selling  or  causing  to 
be  sold,  or  in  any  manner  interfering  with,  Browne's  right 
of  possession  of  certain  personal  property  of  which  he  then 
held  possession,  as  sheriff  of  Cedar  county,  by  virtue  of 
an  execution  issued  by  the  county  court  of  said  county  in 
an  action  wherein  the  Lumber  Company  was  plaintiff^  and 
Browne  defendant;  that  upon  the  granting  of  the  tem- 
porary injunction  an  undertaking  was  executed  by  John 
F.  Browne  as  principal  aud  Peter  Garney,  Joseph  Morton, 
Theodore  Beste  and  T.  H.  Cole  as  sureties;  that  a  motion 
was  filed  by  the  Lumber  Company  to  vacate  the  temporary 
injunction,  and  upon  the  hearing  of  the  motion  by  the  judge 
of  the  district  court  at  chambers,  during  vacation,  the  or- 
der of  injunction  was  dissolved,  and  it  is  claimed  the  judge 
then  further  ordered  or  attempted  a  dismissal,  or  to  make 
a  full  disposition  of  the  cause.  The  Lumber  Company 
then  instituted  this  action  upon  the  injunction  undertaking 
to  recover  its  damages  alleged  to  have  been  suffered  by  rea- 
son of  the  operation  of  the  order  of  injunction  while  in 
force,  and  in  a  trial  of  the  issues  to  the  court,  a  jury  hav- 
ing been  waived,  was  successful  and  obtained  a  judgment 
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for  such  damans,  aod  from  wliich  dispoailion  of  the  issues 
tliese  proceedings  ic  error  have  been  prosecuted  to  this 
court. 

Subsequent  to  the  filiog  of  the  papers  here  a  motion  wus 
iDler|x«ed  on  behalf  of  the  Lumber  Company,  asking  the 
court  to  strike  the  bill  of  exceptions  from  the  files,  assign- 
iDg  IS  a  reason  therefor  that  it  was  not  prepared  and  served 
vithia  the  time  prescribed  by  law,  or  that  fixed  by  the  trial 
courl,  also  to  dismiss  the  case  for  want  of  prosecutiou,  and 
tlie  questions  raised  by  this  motion  are  argued  in  connection 
with  llie  merits  of  the  case  in  the  brief  presented  for  the 
Lumber  Company ;  but  it  appears  fn>m  the  record  that  ou 
October  24, 1893,  the  motion  was  denies],  hence  we  will  not 
give  it  further  consideration  at  this  time. 

h  is  contended  by  plaintiffs  that  the  Judge  had  no  juris- 
diction at  chambers  to  consider  the  merits  of  the  cause,  or 
'o  finally  disjiose  of  it  by  dismissal  or  otherwise.     Section 
23  of  article  6  of  the  constitution  provides:  "The  several 
judges  of  the  courts  of  record  shall  have  such  jurisdiction 
■'  cJiamliers  as  may  be  provided  by  law."     And  it  has  been 
i>'ovi<led  by  the  legislature  (see  sees.  39  and  57,  ch.  19, 
^^*ni>.  Stats.,  1893):  "That  any  judge  of  the  district  court 
"'*>'  ait  at  chambers  at  any  time  and  place  within  his  judi- 
cial  (jistrict,  and  while  so  sitting  shall  have  the  |>ower,  1. 
''^  grant,  dissolve  or  modify  temporary  injunctions.     *     • 
'     'X'o  discharge  such  other  duties  or  to  exercise  such  other 
^^^'^rs  as  may  be  conferred  upon  a  judge  in  contradisiinc- 
^»"»    to  a  court;"  and  in  section  262  of  our  Code  of  Civil 
''**<3^«lure,  under  the  heading  "Injunction,"  the  allowance 
_     A>^  injunction  is  provided  for  as  follows:  "Theinjiinc- 
"^*^     Kiiay  be  granted  at  the  time  of  commencing  the  action, 
*"^    **.   auy  time  afterward,  before  judgment^  by  the  supreme 
'****'t  or  any  judge  thereof,  the  district  court  or  any  judjje 
*   ^*"feof,  or  in  the  absence  from  the  county  of  said  judges, 
"^    tVie  probate  judge  thereof,  upon  it  apjieariug  satisfac- 
l^rily  (g  ti,g  court  or  judge  by  the  afBdavit  of  the  plaintiff 


'       , 
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or  his  agent  that  the  plaintiff  is  entitled  thereto;"  and  in 
section  263  the  right  to  move  to  vacate  the  order  of  injunc- 
tion is  given,  and  it  is  therein  stated  that  such  application 
may  be  made  ^'to  the  court  in  which  the  action  is  brought 
or  any  judge  thereof/'  etc.  In  the  case  of  Ellis  v,  Karl,  7 
Neb.,  381,  this  court  said  that  under  the  constitution  ''the 
judges  of  the  several  district  courts,  as  such,  have  no  in- 
herent authority  at  chambers  whatever,  but  only  such  as 
the  statutes  give  to  them."  We  have  quoted,  or  given,  the 
substance  of  the  statutes  in  which  authority  is  conferred 
upon  a  judge  at  chaml)ers  in  regard  to  injunctions,  and  it  is 
clearly  limited  in  respect  to  a  motion  to  vacate,  such  as  was 
the  one  in  this  case,  to  its  dissolution  or  modification;  and 
if  the  judge  disposed  of  the  main  case  on  the  hearing  at 
chambers  of  the  motion  to  vacate  the  temporary  order,  such 
action  was  without  authority  on  his  part  and  unwarranted 
and  of  no  effect. 

On  the  hearing  of  the  motion  to  vacate  the  temporary 
injunction  the  district  judge,  as  appears  from  a  copy  of  the 
journal  entry  of  the  proceedings,  made  and  caused  to  be 
entered  of  record  in  the  clerk's  office  the  following  order: 
"Now  on  this  24th  day  of  September,  1891,  this  cause 
came  on  to  be  heard  upon  the  motion  of  the  defendants 
to  vacate  the  temporary  injunction,  heretofore  granted  in 
this  case,  and  was  submitted  to  the  court  upon  affidavits 
and  arguments  of  counsel,  and  the  court  being  fully  ad- 
vised in  the  premises,  does  sustain  said  motion,  and  said 
injunction  is  hereby  vacated  and  dismissed,  to  which 
plaintiff  excepts."  From  a  perusal  of  this  order  it  seems 
very  evident  that  there  was  no  attempt  on  the  part  of 
the  judge  to  go  beyond  his  jurisdiction  or  to  do  any- 
thing more  thap  set  aside  the  temporary  order  of  injunc- 
tion. It  is  headed,  "Order  Dissolving  Injunction,"  which 
makes  apparent  the  intention  of  the  judge  with  refer- 
ence to  what  was  to  be  included  in  it,  and  it  states  in  the 
body  that  "the  court  being  fully  advised  in  the  premises. 
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does  sustain  said  motion,  and  said  injunction  is  hereby  va- 
cated and  dismissed/'     There  is  nothing  contained  in  the 
entry  \vhich  can  in  the  least  be  construed  as  alluding  to  the 
main  case,  or  as  an  attempt  to  dispose  of  it  in  any  manner 
or  to  any  degree.     That  the  word  "dismissed"  is  used  in 
connection  with  the  disposition  of  the  temporary  injunc- 
tion affords  no  ground  for  the  statement  that  the  cause  itself 
was    dismissed  or  attempted  to  be,  as  it  plainly  refers  and 
applies  to  the  injunction,  and  though  the  word  '^dissolved" 
J8  almost  universally  used  in  this  entry,  "dismissed,"  when 
given    the  meaning  "discharged,"  while   probably  not   a 
striot]3r  proper  use  of  it,  alluding  to  the  termination  of  a 
teoif>oi«ary  order  of  injunction,  we  think  it  an  allowable 
^°^>  «»nd  we  conclude,  so  far  as  the  record  discloses,  there 
was  aii<]  has  been  no  final  disposition  of  the  case  in  which 
the    temporary  injunction  was  granted.     If  this  be  true, 
then    t-liis  action  was  prematurely  brought,  as  no  action  at 
i^w     osin  be  maintained   upon  the   injunction  bond    until 
the    final  determination  of  the  cause  in  which  the  injunc- 
**^*^    issued.  (High,  Injunctions,  sec.  1649;  Bemis  v,  Gan^ 
^*^>     8    Neb.,  236.)     "This  right  of  action  on  the  bond 
^^i^tiot;  accrue  until  there  has  been  a  final  decree  in  the 
^^^^   in  which  the  bond  is  given.     The  order  dissolving 
^   **\J  unction  before  final  hearing  is  interlocutory  merely 
r^co    >^liich  no  appeal  would  lie  {Thomas  v.  Wooldridge^ 
f   M^^ll.  [U.  S.],  283;   Young  V.  Gmndy,  6  Cranch  [U. 
p»    Si ;  Moses  V.  Mayor,  15  Wall.  [U.  S.],  387);  and  we 
.  ^^    not  been  been  cited,  nor  have  we  found,  a  well  con- 
.    ^^^<1  case  in  which  it  has  been  held  that  an  action  on  an 
'^^^^■^otion  bond  could  be  maintained  before  final  decree  in 
^  •^"^.use  in  which  such  bond  was  given.     The  authorities 


*^^  ^11  the  other  way  (2  High,  Injunctions,  sec.  1649 ;  Gray 

t.   VVirs,  33  Md.,  159;  Penny  r.  HoJberg,  53  Miss.,  567; 

'^'^^t'ftee,  Official  Bonds,  p.  393,  sees.  391,  392;  Be^nis  v. 

Gannett,  8  Neb.,  236;  Bmiley  v.  Joslin,  Hemp.  [U.  S.], 

^^S ;  Clark  V.  Clayton,  61  Cal.,  634;  Weeks  v.  Southicick, 
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12  How.  Pr.  [N.  Y.],  170;  Brown  v.  Galena  Mining 
Smelting  Co.,  32  Kan.,  628, 4  Pac.  Rep.,  1013.)  It  folloi 
ID  this  case,  then,  that  although  the  injunction  was  di 
solved  in  the  district  court  before  final  hearing,  yet  i 
right  of  action  accrued  on  the  bonds,  or  could  accrue,  um 
a  final  decree  had  been  rendered  in  the  cause  in  w)iic)i  su< 
bond  was  given."  (CoAn  v.  Lehman,  6  8.  W.  Rep.  [Ma 
267;  Jona  v.  Ross,  29  Pac  Rep.  [Kan.],  680.)  T 
judgment  of  the  district  court  must  be  reversed  and  t 
cause  remanded. 

Reversed  and  rbhandgd. 


WnxiAM  Thompson  v.  State  op  Nebraska. 

FiLRD  Apkil  3,  18S5.     Na  7331. 

1.  Bape:  Evidence  of  Inability  of  PBoeECUTRiz  to  Rbsi: 
Id  s  prosecDtion  for  the  crima  of  rape,  wbera  it  appcan  fri 
the  record  ibat  the  person  upon  whom  the  crime  was  alleged 
have  tMen  committed  wis  but  siitMU  years  of  »g^  h«d  laflbi 
a  physical  injory  which  still  affected  her  and  paTtiallj  deprn 
her  of  phyBical atreuftth,  and  was  "simple  minded"  and  acl 
QpOD  by  fear,  krld,  that  these  facts  must  be  considered  b;  i 
Jary  Id  connection  with  «1l  the  attendant  facts  end  drcamstan 
of  the  alleged  crime  to  determine  whether  the  reaistsiice  to  i 
act  was.SDch  as  to  show  noa-conseat  of  the  prowcntrii  and 
coDstitDt«  the  act  rape. 


3. :  Adhissiok  of  Tkstimony.     The  acUon  of  tbe  conrt 

admitting  testimony  examined,  and  held  not  erTODeons. 

4.  Criminal  Iiaw :  Revikw:  Excrptiohb  to  AomesiON  or  T 

TIUONY.  Where  no  objectioos  are  made  nor  exceptions  tal 
to  tbe  admission  of  teatlmony  in  the  tri«l  coart,  neb  act 
cannot  be  reviewed  in  this  conrL 

5.  Aasi^menta  of  Error:  Imbtrcctions:  Evidence.    Iti 
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rigned  for  error  that  the  ooart  erred  In  gt*fng  paragraphs  3,  3, 
5,  7,  B,  %Dd  10  of  the  tnatraotioiu  given  bj  the  court  on  its 
>n  molioD,  for  tbe  reeaon  tbet  nnder  the  evidence  the  conrt 
Dald  taaTe  iuiirncted  tbe  jnrj  to  acquit  tbe  defendant  and  not 
Te  aobmitted  tbe  qncation  of  bU  guilt  to  the  jnr;.  Held, 
wt  tbe  determinalian  that  there  was  snffictent  evidence  to 
stala  a  verdict  against  defendant  meets  this  objectioti  to  the 
itmctiona. 

oin&lIiBw:  Assiommxhtb  of  Erkou:  Bbtibw.  Wherein 
alignment  of  error  in  a  motion  for  new  trial  it  is  stated  that 
e  court  erred  in  refusing  to  give  a  group  of  instructions,  it  will 
.  examined  or  coDiddered  no  farther  when  it  Is  ascertaioed 
at  tbe  refusal  to  give  aaj'  one  of  the  instmctioDi  was  proper. 
■t»kint «.  Mitehell.  40  Neh,  664.) 

itOB  to  the  district  court  fur  Dawson  oouDty,  Tried 
before  Holcomb,  J. 

dm  &  Leek,  ibr  plaiotiff  in  error. 

S.  GuirehiU,  AUornetf  Oenercd,  tot  the  state, 

KBIFOK,  J. 

ring  the  month  of  September,  1894,  at  a  term  of  tbe 
t  court  then  being  held  in  the  couatjr  of  Dawson, 
aintiff  in  error,  William  Thompson,  was  convicted 
crime  of  rape  upon  one  Carrie  Brockett,  comniitted 
8,  A.  D.  1894.  AAcr  motion  for  new  trial  filed  in 
half  the  same  was  overruled  and  he  was  sentenced 
Roement  in  the  penitentiary  fur  the  {leriod  of  three 
and  he  has  removed  the  case  to  this  court  to  obtain  a 
'  of  the  prooeedings  during  the  trial  in  the  district 

!  assignment  of  error  which  seems  to  be  mainly  re- 
wn  by  plaintiff  in  error  ia  that  tbe  verdict  was  nut 
led  by  sufficient  evidence.  In  tlie  district  court  the 
d  produced  evidence  of  an  alibi,  but  the  testimony 
ig  to  this  branch  of  thecase  was  conflicting,  and  it  is 
led  by  counsel  in  the  brief  filed  that  the  fiudiug  uf  the 
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jury  on  this  subject  cannot  be  disturbed.  The  testimony 
discloses  that  the  prosecutrix,  Carrie  Brockett,  was  but  six- 
teen years  of  age  at  the  time  the  crime  was  committed; 
that  during  the  month  of  August,  1893,  ''she  fell  off  a 
horse"  and  broke  her  collar  bone,  and  that  on  May  18, 
1894,  the  date  of  the  alleged  crime,  her  right  arm  and 
shoulder  felt  very  sore  and  she  could  not  and  had  not  used 
it  to  do  much  heavy  work  since  the  time  it  was  injurecf. 
She  was  at  the  time  living  with  her  grandmother,  who 
was  very  deaf,  almost  bedridden,  and  partially  demented, 
and  nursing  and  attending  her.  They  lived  in  a  house  in 
the  town  of  Lexington,  and  were  the  only  occupants  of 
the  house.  A  physician,  who  made  regular  professional 
calls  at  the  house  to  render  such  medical  assistance  or  re- 
lief as  was  needed  by  the  grandmother,  testified  that  the 
prosecutrix  was  a  simple-minded  girl,  or  was  mentally 
weak  and  not  possessed  of  the  average  intellect  of  girls  of 
her  age,  and  there  was  testimony  of  one  other  witness 
which  was  slightly  corroborative  of  the  physician's  evi- 
dence on  the  subject  of  the  Brockett  girPs  deficiency  in 
mental  development  or  capacity. 

The  house  in  which  the  girl  and  her  grandmother  re- 
sided was,  as  she  testifies,  located  about  four  blocks  from 
the  court  house  in  the  city  of  Lexington,  fronted  on  the 
street  to  the  south  of  it,  and  there  was  what  they  called  an 
east  room,  a  west  room,  and  a  summer  kitchen.  The  east 
room  was  used  as  a  bedroom  by  the  prosecutrix  and  her 
grandmother.  There  was  an  outer  door  to  what  was  called 
the  west  room,  and  she  states  that  about  9  o'clock  of  the 
evening  or  night  of  the  18th  of  May,  1894,  some  one 
knocked  at  this  door,  and  when  she  opened  it  she  saw  the 
accused  standing  there,  and  he  stated  to  her  he  had  been 
informed  the  house  was  for  rent,  and  requested  to  be  al- 
lowed to  see  the  rooms ;  that  she  took  the  lamp  which  was 
then  in  the  west  room  and  conducted  him  through  the 
house,  into  the  east,  or  bedroom,  into  the  summer  kitchen. 
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and    Ixick  into  the  west  room.     She  placed  the  lamp  upon  a 
table  and  stood  behind  a  rocking  chair  near  the  table;  that 
the     accused   talked  about  the  house^  and  coming  toward 
her,  put  his  hand  upon  hers  and  then  threw  his  arms  about 
her   ^^rsist;  that  she  tried  to  get  away  from  him  and  he 
stumbled   over  a  box;    that  just  then  the  grandmother 
<^llecl   her,  and  after  asking  him  to  go  home  she  went  into 
the     e«st  room  to  see  what  was  wanted.     He  followed,  and 
she    then  went  again  into  the  west  room  after  the  light,  and 
"^   i  txk  mediately  followed,  closed  the  door  between  the  two 
''ooxxi^^  put  his  arm  or  arms  around  her  and  held  her  hands 
"^     *^ia,  pulled  or  led  her  from  the  door  to  the  table  on 
^'^•^^l^  the  lamp  stood,  and  with  one  hand  turned  the  light 
<i0'\r%r^-^^  and  then  put  his  right  hand  under  her  knees  and 
^'^^^i^^d  her  over  next  to  one  side  of  the  room  and  threw 
^**      <iown.     She  states  that  during  the  whole  time  she  was 
^^*  *^S  to  release  herself,  but  was  unable  to  do  so;  that  she 
^'*^     *:^ot  kick  or  bite  him  or  make  any  outcry,  but  struggled* 
^^  S^^  her  hand  loose  and  keep  her  dress  down  with  her 
^^S^^'ti     hand,  of  which  he  did  not  have  hold  or  control; 
n^f:     -v^^hen  he  threw  her  down  she  said  to  him,  "For  God's 
^■^^     let  me  up."     She  further  stated  that  when  they  were 
^     ^  t^«  floor  he  was  by  her  side;  that  he  obtained  control  of 
^^^       her  hands  and  pulled  up  her  clothes;  that  she  had 
*^     ^^^et  crossed  and  was  fighting  to  keep  him  off;  that  he 
'^•^      got  on  top  of  her  and  put  his  foot  between  her  legs 
^^         ])ulled  them  apart  and  accomplished  his  purpose,  got 
.  ^    ^^^^d  sat  in  a  chair,  and,  when  she  was  getting  up,  caught 
^         ^^nd  pulled  her  down  on  his  lap  and  held  her  there  and 
*^^^<1  to  her  for  possibly  a  few  moments,  when  she  asked 
-«^T^        to  take  his  cap  and  go  home  and  he  went  away. 
^^  ^n  asked  if  she  made  any  outcry,  and  why  she  did  not 
r>     -^^^  him,  she  answered  that  she  did  not  because  she  was 
^^d  of  the  accused,  and  she  feared  him  be^'ause  he  had 
Y^^^^    drinking  whiskey,  and  that  she  knew  this  to  be  so 
^*"^  smelling  his  breath.     She  did  not  tell  any  person  of 
28 
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what  had  occurred  until  the  following  day.  Tiie  prosecu- 
trix also  testified  that  while  at  the  house  the  accused  told 
her  his  name  was  William  Thompsou.  It  further  appears 
from  her  testimony  that  there  was  a  house  right  across  the 
street  and  west  from  this  one  in  which  it  was  alleged  the 
rape  was  committed,  and  one  just  across  the  road  north- 
west, and  another,  the  doctor's  house,  in  the  adjoining 
block. 

It  seems  very  clear  from  an  examination  of  all  the  testi- 
mony that  the  finding  of  the  jury  to  the  extent  that  the 
party  who  did  the  deed  fully  intended  to  employ  all  the 
force  which  might  become  necessary  to  enforce  his  will  and 
pleasure,  and  did  use  all  that  became  needful  to  overcome 
the  resistance  made  by  the  girl,  was  sufficiently  shown  by 
the  evidence;  but  it  is  strenuously  argued  that  the  prose- 
cutrix did  not  resist  the  attacks  upon  her  as  energetically 
as  she  should,  by  the  use  of  all  the  natural  agencies  and 
^wers  which  she  possessed  and  which  might  have  been 
employed  for  such  purpose;  that  she  made  no  outcry  and 
did  not  kick,  bite,  or  strike  the  party  who  made  the  assault^ 
and  that  it  must  be  concluded  that  she  consented  to  the  act 
of  sexual  intercourse,  and  the  finding  of  the  jury,  embracing, 
as  it  must  have  done,  as  one  of  its  constituents,  non -consent 
on  her  part,  was  wrong  and  not  supported  by  the  evidence. 
In  support  of  this  assignment  the  case  of  Oleson  v.  State, 
11  Neb.,  276,  is  cited,  in  which  the  general  doctrine  on  the 
subject  of  resistance  in  cases  of  rape  was  annuunced  in  the 
following  language:  '^To  constitute  the  crime  of  rape,  where 
it  appears  that  at  the  time  of  the  alleged  offense  the  prose- 
cutrix was  conscious  and  had  possession  of  her  natural,  men- 
tal, and  physical  powers,  and  was  not  terrified  by  threats  or 
in  such  position  that  resistance  would  be  useless,  it  must 
appear  that  she  resisted  to  the  extent  of  her  ability;"  and 
in  the  body  of  the  opinion  there  appears  a  quotation  front 
the  case  of  People  v,  MoiTison,  1  Parker  Crim.  Rep.  [N. 
Y.],  625,  as  follows:  "To  constitute  the  crime  there  must 
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be  aniaw/al  And  carnal  knowledge  of  a  woman  by  foroe, 
and  against  her  will.  *  *  *  The  prosecutrix,  if  she 
waa  the  weaker  party,  was  bound  to  resist  to  the  utmost^ 
Nature  had  given  her  hands  and  feet  with  which  she  could 
kick  and  strike,  teeth  to  bite,  and  a  voice  to  cry  out;  all 
these  should  have  been  put  in  requisition  in  defense  of  her 
chastity/'  We  understand  that  where  it  is  apparent  from 
the  testimony  that  the;^  things  were  or  were  not  done  hy 
the  party  upon  whom  it  is  alleged  the  rape  was  committed,, 
it  is  matter  of  evidence  to  be  considered  by  the  jury  in  con-^ 
Qeetion  with  all  the  other  facts  and  circumstances  surround* 
ing  and  elements  of  the  crime  charged  and  from  which,  com- 
bined, the  jurors  must  determine  their  verdict.  The  rule 
stated  in  Oleson  v.  State,  supra,  as  a  general  rule,  is  a  cor- 
rect one  and  has,  since  the  decision,  been  adhered  to  by  this 
court,  but  the  application  of  this  rule  must  and  will  be 
governed  and  modified  by  the  circumstances  and  facts  sur- 
rounding each  particular  case. 

In  the  case  of  People  v.  Connor,  27  N.  E.  Rep.  [N.  Y.]> 
252,  it  was  decided:  ''The  evidence  showed  that  the  de- 
fendant was  a  strong  man  of  mature  years,  engaged  in  con- 
ducting an  intelligence  oflSce;  that  the  prosecutrix  was  a 
girl,  only  a  little  over  sixteen,  who  went  to  his  office  to* 
obtain  employment;  that  defendant  suddenly  assaulted 
her  while  they  were  alone  together  in  his  office;  that  she 
struggled  to  get  away  from  the  defendant,  and  continually 
requested  him  to  release  her,  and  that  she  did  not  cry  out 
because  she  was  too  frightened  to  do  so.  Held  that  the  jury 
were  justified  in  finding  that  she  resisted  to  the  extent  of 
her  existing  ability;"  and  the  court  states  in  its  opinion  r 
''It  is  quite  impossible  to  lay  down  any  general  rule 
which  shall  define  the  exact  line  of  conduct  which  shall  be 
pursued  by  an  assaulted  female  under  all  circumstances,, 
as  the  power  and  strength  of  the  aggressor,  and  the  physi- 
cal and  mental  ability  of  the  female  to  interpose  resist- 
ance to  the  unlawful  asssult,  and  the  situation  of  the  par- 
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ties,  must  vary  in  each  case.  What  would  be  the  projier 
measure  of  resistance  in  one  case  would  be  totally  inappli- 
cable to  another  situation  accompanied  by  differing  circum- 
stances. One  person  would  be  paralyzed  by  fear  and  rendered 
voiceless  and  helpless  by  circumstances  wiiich  would  only 
inspire  another  with  higher  courage  and  greater  strength  of 
will  to  resist  an  assault.  A  young  and  timid  child  might, 
we  think,  be  easily  overpowered  and  deprived  of  hen  virtue 
before  she  had  an  opportunity  to  recover  her  self-possessiod 
and  realize  her  situation,  and  the  necessity  of  the  exercise 
of  the  utmost  physical  resistance  in  order  to  preserve  her 
virtue.  It  would  be  unreasonable  to  require  the  same 
measure  of  resistance  from  such  a  person  that  would  be 
expected  from  an  older  and  more  experienced  woman  who 
was  familiar  with  the  springs  and  motives  of  human  action 
and  acquainted  with  the  means  necessary  to  be  used  to  pro- 
tect her  person  from  violence.  *  *  *  When  an  assault 
is  committed  by  the  sudden  and  unexpected  exercise  of 
overpowering  force  upon  a  timid  and  inexperienced  girl, 
under  circumstances  indicating  the  power  and  will  of  the 
aggressor  to  effect  his  object,  and  an  intention  to  use  any 
means  necessary  to  accomplish  it,  it  would  seem  to  present 
a  case  for  a  jury  to  say  whether  the  fear  ifaturally  inspired 
by  such  circumstances  had  not  taken  away  or  impaired  the 
ability  of  the  assaulted  party  to  make  effectual  resistance 
to  the  assault."  See,  also.  People  v,  Dohring,  59  N.  Y., 
383,  where  it  is  said:  "Of  course  the  phrase,  'the  utmost 
resistance,'  is  a  relative  one,  and  the  resistance  may  be 
more  violent  and  prolonged  by  one  woman  than  another, 
or  in  one  set  of  attending  physical  circumstances  than 
another.  In  one  case,  a  woman  may  be  surprised  at  the 
onset  and  her  mouth  stopped  so  that  she  cannot  cry  out,  or 
her  arms  pinioned  so  that  she  cannot  use  them,  or  her  body 
so  pressed  about  and  upon  that  she  cannot  struggle."  The 
nature  and  the  extent  of  the  resistance  which  ought  reason- 
ably to  be  expected  in  each  particular  case  must  necessarily 
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depend  very  much  upon  the  peculiar  circumstances  attend- 
ing it ;  and  hence  it  is  quite  impracticable  to  lay  down  any 
rule  upon  that  subject  as  applicable  to  all  cases  involving 
the  necessity  of  showing  a  reasonable  resistance.  {Felton 
V,  State,  39  N.  E.  Rep.  [Ind.],  228;  Anderson  v.  Slate, 
104  Ind.,  467,  474,  4  N.  E.  Rep.,  63,  and  5  N.  E.  Rep., 
711;  Ledley  V.  State,  4  Ind.,  580;  Pomeroy  v.  State,  94 
Ind.,  96;  Commonxoealth  v,  McDonald,  .110  Mass.,  406;  2 
Bishop,  Criminal  Law,  sec.  1122.) 

In  the  opinion  in  the  case  of  Hammond  t?.  ^ate,  39 
Neb.,  262,  Post,  J.,  says  with  reference  to  an  instruc- 
tion in  which  it  was  stated:  "*In  order  to  convict,  they 
must  find  that  the  prosecutrix  resisted  to  the  extent  of  her 
ability  in  view  of  the  circumstances  surrounding  her  at 
the  time.'  Such,  undoubtedly,  is  the  general  rule,  but  to 
that  rule  there  are  some  recognized  exceptions,  among 
which  is  that  where  the  female  assaulted  is  very  young  and 
of  a  mind  not  enlightened  on  the  subject,  the  law  exacts  a 
less  determined  resistance  than  in  the  case  of  an  older  and 
more  enlightened  person.  (2  Bishop,  Criminal  Law,  1124; 
Wharton,  Criminal  Law,  1143.)  *  *  *  There  exists 
a  wide  difference  between  consent  and  submission,  particu- 
larly in  the  case  of  a  female  of  tender  years  when  in  the 
power  of  a  strong  man.  Mere  submission  in  that  case  is 
essentially  different  from  such  a  consent  as  the  law  declares 
to  be  a  justification  of  the  act.  (3  Russell,  Crimes,  934.) 
Coleridge,  J.,  in  Reg.  v.  Day,  9  C.  &  P.  [Eng.],  722,  thus 
distinguishes:  ' Every  consent  involves  a  submission ;  but 
it  by  no  means  follows  that  a  mere  submission  involves 
consent.  It  would  be  too  much  to  say  that  an  adult  sub- 
mitting quietly  to  an  outrage  of  this  description  was  not 
consenting.  On  the  other  hand,  the  mere  submission  of  a 
child  when  in  the  power  of  a  strong  man,  and  most  proba- 
bly acted  u[)on  by  fear,  can  by  no  means  be  taken  as  such 
consent.' '' 

In  the  case  at  bar  the  testimony  disclosed  that  the  party 
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alleged  to  have  been  assaulted  was  but  sixteen  years  of  age, 
and  although  of  sufficient  mental  capacity  to  be  placed  and 
left  in  charge  of  the  house  and  her  invalid,  almost  helpless, 
and  partially  demented  grandmother,  and  to  do  the  necessary 
housework,  that  she  was  ^^ simple  minded,^'  not  of  average 
mentality,  and,  moreover,  that  she  was  partially  disabled 
physically,   her  collar  bone  having   been  broken  a    few 
months  prior  to  the  time  of  the  assault,  and  that  the  in- 
jured portion  of  her  body  was  still  causing  her  pain  and 
she  was  unable  to  employ  the  right  arm  in  doing  any 
heavy  work;   that  the  accused,  when  they   were   in  the 
room  alone  and  no  one  in  the  house  who  could  be  of  any 
assistance  to  her  (for  the  grandmother,  according  to  her 
testimony,  would  have  been  powerless  to  aid  her),  pinioned 
her,  or  caught  her  around  the  body,  held  her  hands  and 
disabled  her  from  offering  resistance.     Combining  these 
facts  with  her  testimony  that  she  did  struggle  all  she  could 
and  was  afraid  to  offer  further  resistance  to  his  efforts  be- 
cause he  had  been  drinking  whiskey,  and  other  facts  and 
circumstances  connected  with  the  alleged  crime,  as  detailed 
in  the  evidence,  we  are  satisfied  that  there  were  sufficient 
evidential  facts  apparent  in  the  testimony  to  sustain  a  find- 
ing by  the  jury  that  there  was  no  consent  to  the  sexual 
intercourse  by  the  prosecutrix  during  any  portion  of  the 
act,  and  that  she  made  such  resistance  as  it  was  reasonable 
to  expect  her  to  do  to  manifest  her  opposition,  when  we 
iiousider  her  age,  her  strength  physically,  and  the  light  or 
understanding  which  she  possessed  mentally,  and  all  the 
other  attendant  facts  and  circumstances.     If  so,  this  was 
sufficient.  (Wharton,  Criminal  Law,  sec.  557;    Common^ 
weaith  V,  McDonaldj  supra,) 

One  assignment  of  the  petition  is  that  the  court  erred  in 
giving  paragraphs  2,  3, 4,  5,  7,  8,  and  10  of  the  instructions 
given  on  its  own  motion,  for  the  reason  that  under  the  evi- 
dence the  court  should  have  instructed  the  jury  to  acquit 
the  defendant,  and  not  have  submitted  the  question  of  his 
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guilt  to  the  jury.  Having  concluded  that  there  was  suffi- 
cient evidence  to  sustain  a  verdict  of  guilty^  we  have,  in 
effect,  determined  the  question  raised  by  this  allegation  of 
the  petition  and  need  not  further  examine  it.  There  being 
iio  fault  found  with  any  particular  one  of  the  instructions, 
hvLt  a  general  complaint  directed  against  all  of  them  that 
they  should  not  have  been  given,  but  in  their  stead  there 
should  have  been  a  direction  to  the  jury  to  acquit  the  de- 
fendant, based  upon  the  insufficiency  of  the  evidence,  a 
determination  that  there  was  evidence  sufficient  to  submit 
to  the  jury  completely  answers  this  objection  to  the  in- 
structions. It  is  claimed  in  the  petition  that  the  trial  court 
•erred  in  admitting  a  portion  of  the  evidence  of  one  of  the 
witnesses  for  the  state,  Philip  Yocum,  found  on  page  35  of 
the  bill  of  exceptions.  We  have  examined  all  of  the  evi- 
dence on  the  page  indicated  to  the  admission  of  which  any 
objection  was  interposed,  and  in  our  opinion  there  is  none 
which  could  in  any  degree  prejudice  the  accused  in  his 
rights  or  mislead  the  jury.  Hence,  if  there  was  any  error 
it  was  not  prejudicial. 

It  is  further  alleged  that  the  court  erred  in  admitting 
the  evidence  of  John  A.  Funke,  one  of  the  witnesses  for 
the  state,  and  for  such  testimony  we  are  directed  by  the 
petition  to  pages  37,  38,  and  39  of  the  transcript  of  the 
evidence.  The  only  interrogatory  on  either  of  the  pages 
to  which  any  objection  was  made  is  the  following:  '*Q. 
State  if  on  the  19th  day  of  May,  1894,  you  saw  the  de- 
fendant Thompson.  Defendant  objects  as  immaterial  and 
irrelevant.  Overruled.  Exception.  A.  Yes,  sir."  There 
was  nothing  in  this  question  nor  its  answer  which  was 
harmful  to  the  accused  or  his  interests.  All  the  testimony 
on  the  pages  designated,  except  this  just  quoted,  was  re- 
<*eived  without  objection,  and  at  the  close  of  the  evidence 
given  by  this  witness  the  attorneys  for  the  accused  asked 
that  it  all  be  stricken  out,  and  it  was  so  ordered  by  the 
court,  except  a  small  portion  of  it,  and  to  the  ruling  of  the 
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court  allowing  this  small  portion  to  remain  in  the  record 
there  was  no  objection  or  exception;  hence  there  is  nothing^ 
in  this  assignment  of  the  petition  in  which  we  can  discover 
any  available  error. 

It  is  argued  that  the  court  erred  in  refusing  to  give  cer- 
tain of  the  instructions  offereJ  and  requested  by  the  de- 
fendant. In  the  motion  for  a  new  trial  appears  the  fol- 
lowing statement  in  regard  to  these  instructions:  ''The 
court  erred  in  refusing  to  give  the  first,  second,  thirds 
fourth,  and  fifth  paragraphs  of  instructions  asked  for  hy 
the  defendant  and  duly  excepted  to  at  time  of  said  re- 
fusal." It  is  conceded  by  counsel  for  the  accused  that  at 
least  one,  if  not  two,  of  the  instructions  referred  to  in  the 
foregoing  quotation  from  the  motion  for  a  new  trial  were 
properly  refused.  This  being  conceded  or  determined,  the 
action  of  the  court  in  this  particular  will  not  be  further 
examined,  as  where,  in  a  motion  for  a  new  trial,  it  is  alleged 
that  the  court  erred  in  refusing  to  give  a  group  of  instruc- 
tions, it  will  be  examined  or  considered  no  further  when  it 
is  ascertained  that  the  refusal  to  give  any  one  of  the  group 
of  instructions  was  proper.  {Jenkins  v.  Mitchell^  40  Neb.,. 
664;  Hedrick  v.  Strauss,  42  Neb.,  485.)  The  judgment 
of  the  district  court  must  be 

Affirmed. 


Thomas  C.  Scott  et  al.,  appellees,  v.  Joseph  F.  Cor- 
nish ET  AL.,  APPELLANTS. 

Filed  April  3,  1895.     No.  6242. 

Review:  Dismissal  of  Appeal:  Costs:  Judgment  Without 
Finding.  The  appeal  of  a  party  against  whom  alone  the  dis- 
trict  oonrt  had  foand  having  been  dismissed,  the  right  of  the 
remaining  appellant  to  be  relieved  of  costs  is  recognised  in  view 
of  the  fact  that  appellees  have  waived  the  want  of  a  motion  for 
such  relief. 
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Appkal  from  the  district   oonrt  of  Douglas  county. 
Heard  betow  before  Hopewell,  J. 

Jacob  Fawceit,  for  appellante. 

•Z^,  W.  Roudebuah,  contra, 

Ryak,  C. 

la  this  action  the  appeal  of  Joseph  F.  Cornish  was  dis- 
ased  for  want  of  prosecutioD  October  2,  1894.  The 
rlits  of  the  other  appellant,  C.  C  Stanley,  are  now  pre- 
ited  for  determinatiou.  The  record  discloses  no  finding 
ai«ver  against  the  appellant  last  named,  and  the  judg- 
ofc  against  bim  was  merely  for  costs.  The  appellees  do 
:  iosist,  as  technically  they  might,  that  an  alleged  error 
che  taxation  of  costs,  when  that  is  the  sole  question 
d^,  ehould  be  presented  in  the  district  court  hy  an  ap- 
•  t>K*iate  motiuD.  It  is  argued  that  since  there  were  alle- 
ions  in  the  petition  that  the  contract  assailed  thereby 
a  vbtaiued  by  fraud  through  a  couspiracy  between  the 
>^llanl8,  the  liuding  tliut  Joseph  F.  Cornish  was  guilty 
fV'sud,  as  charged  in  the  petition,  was,  by  direct  impli- 
>OKi,  a  finding  that  C  C.  Stanley  was  likewise  guilty. 
B^^ems  to  us  that  this  is  too  far  fetched,  for  the  finding 
^r-aud  does  not  necessarily  involve  the  existence  of  a 
■^piracy,  especially  as  this  affirmative  finding  was  alone 
■~^pect  to  one  individoal,  who  by  no  possibility  could 
^■lilty  of  conspiracy  with  himself.  The  judgment  of 
e   dietrict  court  against  C.  C.  Stanley  is  therefore 
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Charles  S.  Elqutteb,  Administrator  v.  Herman 

Drishaus. 


Filed  April  3,  1895.    No.  6367. 

Landlord  and  Tenant:  Noticb  of  Intention  to  Quit: 
Waiver.  A  landlord,  by  accepting  without  objection  the  pos- 
session of  leased  premises,  may  be  deemed  to  have  waived  sach 
right  as  otherwise  he  might  have  had  to  insist  npoa  notice  of 
his  tenant's  intention  to  quit,  even  thoagh  before  sach  accept- 
ance of  possession  the  landlord  had  notified  the  tenant  that  he 
would  insist  upon  such  notice. 

Error  from  the  district  court  of  Douglas  countj.  Tried 
below  before  Scott,  J. 

Ctiarles  8.  EiguUerj  pro  96. 

McCabe,  Wood,  Newman  &  Elmer,  contra. 

Ryan,  C, 

By  the  terms  of  a  written  contract  between  the  parties 
to  this  action  the  plaintiff  in  error  leased  to  the  defendant 
in  error  certain  described  real  property  in  Omaha,  at  a 
monthly  rental  of  $35.  The  term  of  the  lease  was  one  year, 
beginning  August  15,  1890.  After  the  expiration  of  this 
particular  year  the  defendant  in  error  continued  to  occupy 
the  premises,  paying  in  advance  monthly  rent  at  the  rate 
above  stipulated.  The  last  of  these  payments  was  made 
about  February  1,  1892.  On  the  3d  day  of  the  month  last 
named  defendant  in  error  sent  to  plaintiff  in  error  a  com- 
munication in  the  following  language: 

"Omaha,  February  3d,  1892. 
** Charles  ElgtUter,  Esq.,  Omaha,  Neb, — Dear  Sir:    I 
beg  to  inform  you  that  I  have  rented  a  new  house  and  in- 
tend to  move  by  February  15th.     I  regret  that  I  have  no 
time  to  give  you  longer  notice,  and  you  are  at  liberty  to 
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pat  a  sign  up  now,  and  shall  be  pleased  to  show  anybody 
the  house  while  we  occupy  it.  Should  the  weather  be  very 
severe  by  that  date,  and  I  be  compelled  to  remain  in  the 
house  a  few  days  louger,  I  trust  it  will  be  satisfactory  if  I 
pay  you  rent  up  to  the  date  I  move,  unless  of  course  you 
should  have  reuted  it  by  the  15th.  Please  state  if  this  is 
satisfactory,  and  oblige, 

**  Yours  trdy,  H.  Drishaus." 

On  the  day  following  the  last  above  date  plaintiff  in 
error  sent  the  following  reply  to  the  defendant  in  error: 

"February  4,  1892. 
*^Mr.  H.  Drushau8y  City — Dear  Sir:  In  reply  to  yours 
of  the  3d,  relative  to  vacating  the  house,  it  will  be  neces- 
sary for  me  to  require  of  you  the  u^ual  statutory  notice  of 
one  month.     Trusting  this  is  satisfactory,  I  am, 

*•  Yours  truly,  Charles  8.  Elgutter." 

Before  February  15,  1892,  defendant  in  error  removed 
from  the  aforesaid  premises  and  sent  to  plaintiff  in  error 
the  keys  of  the  house  situated  thereon.  Plaintiff  in  error 
accepted  said  keys  without  further  protest  or  communication 
to  defendant  in  error  and  entered  upon  said  premises  and 
began  making  repairs  for  his  own  interest  without  notice  to 
defendant  in  error.  This  action  was  brought  to  recover 
$35  as  rent  for  the  month  which  followed  February  15, 
1892,  on  the  theory  that  the  defendant  in  error  was  bound 
in  advance  to  give  thirty  days'  notice  to  terminate  his 
liability  for  rent.  There  was  a  judgment  in  the  district 
court  of  Douglas  county  in  favor  of  the  defendant.  There 
is  in  the  above  facts  sufficient  evidence  of  a  waiver  of  the 
technical  right  to  insist  upon  thirty  days'  notice  of  an  in- 
tention to  quit  to  justify  a  finding  in  the  district  court  in 
favor  of  the  defendant  in  error,  even  if  that  right  existed, 
a  point  which  we  do  not  feel  called  upon  to  determine. 
The  judgment  of  the  district  court  is 


Affirmed. 
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Eagle  Fire  Company  op  New  York  v.  Globe 

Loan  &  Trust  Company. 

FiLBD  April  3,  1895.     No.  5973. 

1.  Insurance:  Additional  Insurance:  Waiver  of  Terms  of 
Policy.  An  insuraDce  contract  provided:  **  This  policy,  nnleaa 
otherwise  provided  by  agreement  indorsed  hereon,  shall  be  void 
if  the  insured  shall  hereafter  procure  any  other  insurance  on  the 
property  covered  by  this  policy.^  The  insured  procured  addi- 
tional insurance  on  the  insured  property.  In  a  suit  upon  the 
first  policy  the  first  insurer  interposed  the  defense  that  the  policy 
was  not  in  force  at  the  date  of  the  loss  because  the  insured  had 
procured  additional  insurance  contrary  to  the  above  provision  of 
the  policy.  The  insured  admitted  the  procuring  of  the  addi- 
tional insurance,  but  pleaded  in  avoidance  of  the  defense  that 
the  insurance  company  had  waived  its  right  to  forfeit  the  policy 
by  rearion  thereof  in  this:  (1)  That  the  insurance  company  knew 
of  the  additional  insurance  prior  to  the  loss,  and  by  neglecting 
to  cancel  the  policy  in  suit,  by  reason  thereof  it  thereby  waived 
its  right  to  forfeit  the  policy  and  elected  to  carry  the  risk  not- 
withstanding the  additional  insurance;  (2)  that  after  the  loss 
occurred  the  insurer,  with  full  knowledge  of  the  additional  in- 
surance,  submitted  the  amount  of  the  loss  sustained  by  the  in- 
sured to  arbitration,  the  insured  and  insurer  paying  the  expenses 
thereof;  (3)  that  after  the  arbitration  the  insurer  canceled  the 
policy,  the  cancellation  taking  effect  from  and  after  the  day  of 
the  date  of  the  loss,  and  repaid  to  the  insured  the  unearned 
premium  for  carrying  the  risk  from  the  day  after  the  date  of  the 
loss  until  the  expiration  of  the  policy  by  its  terms.  Held,  (1) 
That  the  provision  in  the  insurance  policy  prohibiting  additional 
insurance  on  the  insured  property  was  inserted  therein  for  the 
benefit  of,  and  might  be  waived  by,  the  insurer;  (2)  that  the 
violation  of  the  policy  by  the  insured  in  procuring  additional 
insurance  on  the  insured  property  without  the  knowledge  or 
consent  of  the  first  insurer  did  not  render  the  policy  issued  by 
it  void,  but  voidable  only  at  the  election  of  such  first  insurer 
{Hughes  v.  Ins.  Co.  of  North  America^  40  Neb.,  626,  followed); 
(3)  that  the  evidence  set  out  in  the  opinion  does  not  establish 
that  the  insurance  company  knew  of  the  additional  insurance 
prior  to  the  date  of  the  loss  sued  for;  (4)  that  the  conduct  of 
the  insurance  company  after  the  loss,  and  with  actual  knowledge 
of  the  additional  insurance,  in  submitting  the  amount  of  the 
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loaa  to  arbilralioD  and  In  canceling  the  policy  and  repajing  the 
DDekrned  preminm,  BaHtHina  the  Gnding  of  Ihe  jury  that  the 
iDsDniDC«  Gompftny  by  such  condnct  elected  to  nod  did  waive  its 
right  to  auicelth« policy  by  reason  of  snch  additional  inanrmnce. 

:  Knowledok  op  Aobkt.     Kiiowledite  on  the  part  o(  the 

kgeotof  aa  insnreuce  company  anthorized  hi  iasne  its  policies, 
of  facts  trhich  rendsT  lbs  contract  voidable  at  (be  inssrer's  op- 
tion, is  knowledge  of  Ihe  company,  Gaai  n.  SI.  Paul  A  Marine 
Jut.  Co.,  43  Wis..  108,  lollowcd.  G<>nnan  /n*.  Co.  t>.  Htiduk,  30 
Neb. ,  388,  diatingnistaed. 

:  NoTiCB  OF  Additional  Insubancb.    Th»  statement  of 

*D  insured  to  the  sgent  of  the  inanrance  company  carrying  the 
i^ak  that  tba  former  ioteadt  to  take  ont  additional  insarance  on 
^1m  iDBured  property  is  not  notice  to  ancb  agent  or  bis  principal 
^t  the  existence  of  sncb  addltioiul  iDsoraoce  when  taken  oat 

by  the  i  nan  red. 
Bevlew;   Absionheht  op   Errob.     An  aasignment  of  error  in 

this  court  that  the  district  oonrt  erred  in  admitting  ths  evidence 

Df  acertain  witness  will   be  overraled  if  any  of  the  evidence 

givu)  by  the  witness  was  competent. 

Errob  from  the  district  oourt  of  Douglas  county.   Tried 
slow  berore  Doane,  J. 

The  opinion  contains  a  statement  of  the  case. 

Jacob  Fawcdt,  for  plaintiff  in  error : 

Where  a  policy  of  insurance  contains  a  stipulation  that 
r  the  assured  shall  have  or  shall  Bul>sequently  obtain  addi- 
ional  insurance  npon  property  insured,  without  the  coii- 
enl  of  the  company  indorsed  in  writing  on  the  policy,  the 
ame  Khali  be  void,  said  stipulation  is  material,  and  lawful, 
md  will  be  upheld.  {Herman  Ins.  Co.  v,  Heidak,  30  Neb., 
i88;  7Anok  v.  Pheenlx  Ins.  Co.,  60  la.,  266;  Sugg  v.  Hart- 
'ord  Fire  Im.  Co.,  98  N.  Car.,  143;  Ffienix  ln».  Co.  v. 
hmar,  106  Ind.,  513;  Coniinerdal  Im.  Co.  v.  Hulman,  92 
111.,  145 ;  PAarnix  Ins.  Co.  v.  Michigan  S.  &  N.  I.  R.  Co., 
28  0.  St.,  69.) 
Where  the  policy  provides  that  its  conditions  shall  only 
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be  waived  by  the  written  or  prioted  consent  of  the  Com- 
pany indorsed  upou  the  policy,  the  local  agent  cannot  bind 
the  company  by  an  oral  waiver  of  such  conditions,  (German 
Tna.  Co.  v.  Hetduk,  30  Neb.,  288;  Kioeger  v.  Birmingham 
Fire  7n».  Co.,  83  Pa.  St.,  264 ;  Beebe  o.  Equitable  Mutual 
Life  <t  Endowment  Aaaooiation,  40  N.  W,  Rep.  [la.j,  12-2; 
WaUk  V.  Hartford  Fire  Ins.  Co.,  7  Ina.  L.  J.  [N.  Y.],  423; 
Smith  t.  Niagara  Fire  Im.  Co.,  15  All.  Rep.  [Vt],  353; 
Enoa  V.  Sun  Ins.  Co.,  8  Poc.  Rep.  [Cul.],  379 ;  Catoir  v. 
Awaiean  Life  Ins.  <t  Titut  Co.,  33  N.  J.  I.aw,  492; 
Weidert  v.  State  Ins.  Co.,  19  Ore.,  261 ;  JHesselbaek  v.  Sun 
Fire  Ins.  Co.,  20  N.  E.  Rep.  [N.  Y.],  34 ;  Oould  v.  IhoeU- 
ing  House  Ins.  Co.,  5t  N.  W.  Rep.  [Mich.],  455;  Dircks 
V.  Qerman  Ina.  Co.,  34  Mo.  App.,  44.) 

An  insurance  company,  as  well  as  an  individual,  may 
limit  and  restrict  llie  powers  of  its  agent.  When  such  re- 
striction is  known  to  (he  person  dealing  with  the  agent,  the 
oompuny  is  only  bound  by  the  acts  of  the  agent  performed 
within  the  scope  of  the  authority  conferred.  {German  Ins. 
Co.  V.  Heiduk,  :iO  Neb.,  288.) 

And  the  holder  of  the  policy  is  estopped,  by  accepting 
the  policy,  from  setting  up  or  relying  upon  powers  of  the 
agent  in  opposition  to  the  limitations  and  restrictions  in  the 
policy.  (Weidert  v.  StaU  Ins.  Co.,  1!)  Ore.,  261;  Smithv. 
Niagara  Fire  Ins.  Co.,  15  At!.  Rep.  [Vt],  353 ;  OUoir  v. 
American  Life  Ivs.  &  IVust  Co.,  33  N.  J.  Law,  492.) 

Wliere  the  contract  between  the  parlies  is  that  au  ap- 
praisal for  the  sole  purpose  of  determining  the  amount  of 
loss  may  be  had  upon  request  of  either  party,  and  that  the 
expenses  thereof  shall  be  borne  equally,  and  the  agreement 
to  appraise  expressly  stipulates  that  such  submission  shall 
not  be  taken  as  a  waiver  on  the  part  of  the  company  as  to 
the  conditions  of  tiie  policy, there  is  no  room  forclaiminga 
waiver  on  the  part  of  the  company.  (fliW  v.  London  As- 
surance Corporation,  9  N,  Y.  Sup.,  502;  Whipple  V.  Nortii 
British  &  Mercantile  Fire  Ins.  Co.,  11  R.  I.,  139;  Jewell 


\ 


Vol.  44]         JANUARY  TERM,  1895.  383 


Eagle  Fire  Ca  v.  Globe  Loan  &  Trust  Co. 


t;.  Hottt/e  Ins.  Co.y  29  la.^  562;  Johnaon  v.  ATneriean  Fire 
Ins.  Co.,  43  N.  W.  Rep.  [Minn.],  59;  Boyd  v.  Vanderbilt 
Ins.  Co.,  16  S.  W.  Rep.  [Tenn.],  471;  Engkhardt  v. 
TouTtg,  86  Ala.,  635;  Briggs  v.  Fireman's  Ins.  Co.,  65 
Ilich.,  58.) 

Where  the  mortgagee^  to  secure  his  interest  in  the  mort- 
gaged  premises,  takes  out  a  policy  of  insurance  thereon, 
running  to  the  mortgagor,  containing  a  stipulation  against 
other   insurance,  the  policy  is  defeated  by  unauthorized  in- 
surance obtained  on  the  property  by  the  mortgagor.  {Hale 
V.  Jifechanics  Muttud  Fire  Ins.  Co.,  6  Gray  [Mass.],  169; 
ffrast>enor  v.  Ailaniio  Fire  Ins.  Co.,  17  N.  Y.,  391;  State 
ITtitzuil  Fire  Ins.  Co.  «.  Roberts,  31  Pa.  Sta.,  438 ;  Pupke 
V,  HesobUe  Fire  Ins.  Co.y  17  Wis,  389;  Laiorence  v.Hol- 
yoJfee  J[ns.  Co.,  11  Allen  [Mass.],  387;  Fix  v.  Illinois  Mutual 
Fire^  Jns.  Co.,  53  111.,  151;   Carpenter  v.  Providence  Wash' 
ififftan  Ins.  Co.,  16  Pet.  [U.  S.],  495.) 

A^  statement  of  tlie  insured  to  the  agent  of  the  company 

that    the  former  intended  to  obtain  additional  insurance 

cannot  be  made  the  basis  of  a  waiver. of  the  condition  of 

the  policy  which  requires  consent  for  other  insurance  to  be 

indorsed  on  the  policy.  (Kroeger  v.  BirmingJuim  Fire  Ins. 

Co^y  83   Pa.  St.,  264;  Beebe  v.  Equitable  Mutual  Life  & 

fflnjdtwmtent  Association,  40  N.  W.  Rep.  [la.],  122;   Walsh 

tj.  Biartford  Fire  Ins.  Co.,  73  N.  Y,  5 ;   Gladding  v.  Insur- 

oMt  Associations,  13  Ins.  L.  J.  [Cal.],  893;  Kyte  v.  Com- 

mereictl  Asmranoe  Co.,  10  N.  E.  Rep.  [Mass],  618;  Lohnes 

«^.  Ins.   Co.  of  North  America,  6  In5.  L.  J.  [Mass.],  472 ; 

A«&  t7.   Westchester  Fire  Ins.  Co.,  5  Ins.  L.  J.  [N.  Y.], 

207;  S^ywlin  v.  HeklaFire  Ins.  Co.,  16  Ins.  L.J.  [Minn.], 

305;  .B^nos  v.  Sun  Ins.  Co.,  8  Pac.  Rep.  [Cal.],  379 ;  Catoir 

V'  ^ffxc^-ican  Life  Ins.  Co.,  33  N.  J.  Law,  492 ;   Crane  v. 

^^y  Jri«,  Co.  of  Pittsburg,  2  Flip.  [U.  S.].  576 ;  Barnes  v. 

Con* mcn^aZ  Ins.  Co.,  30  Mo.  App.,  539;  Dircks  v.  German 

Itia,  Cb.,  34  Mo.  App.,  44;  Weidert  v.  StaU  Ins.  Co.,  19 

Ore,  261;  Messdbach  v.  Sun  Fire  Ins.  Co.,  26  N.  E.  Rep. 
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[N.  Y.],  34;  Gould  v.  Dwelling  House  Ins.  Co.,  51  N.  W. 
Rep.  [Midi.],  455 ;  Cleaver  v.  Traden  Ine.  Ck>.,  65  Migli., 
527;  Marvin  v.  Univeraal  Life  Ins.  Co.,  85  N.  Y.,  278; 
Forbes  v.  Agatoam  Mviual  Five  Ins.  Co.,  9  Cusb.  [Mass.], 
470;  Worcester  Bank  v.  Hartford  Fire  Ins.  Co.,  11  Cush. 
[Mass.],  265;  Hale  v,  Meclianics  Mutual  Fire  Ins.  Co.,  6 
Gray  [Mass.],  169;  Smith  v.  Niagara  Fire  Ins.  Co.,  15 
Atl.  R«p.  [Vt.],  353  J  Loring  v.  Manufacturers  Ine.  Co., 
8  Gray  [Mass.],  28;  Groavenor  v.  Atlantic  Fire  Ins.  Co., 
17  N.  Y.,  391 ;  Stale  Mutual  Fire  Im.  Co.  v.  Roberts,  31 
Pa.  St.,  438;  Pupke  r.  Resolute  Fire  Ins.  Co.,  17  Wis., 
389;  Lawrenoe  v.  Holyoke  Ins.  Co.,  11  Allen  [Mass.], 
387;  ChUhom  v.  Provincial  Ins.  Co.,  20  U.  C.  C.  P., 
1 1 ;  Fix  V.  Illinois  Mutual  Fire  Ins.  Co.,  53  111.,  161 ;  Car- 
penfer  v.  Providence  ii'aahiyigtan  Ins.  Co.,  16  Pet.  [U.  S.], 
495;  Bufalo  Steam  Engine  M'orke  v.  Sun  Mutual  Ins.  Co., 
17  N.  Y.,  401 ;  GilleU  v.  Liverpool,  L.  &  G.  Ins.  Co.,  41 
N.  W.  Rep.  [Wis.],  78.) 

Frank  T.  Ransom  and  Howard  B.  Smith,  contra; 

The  insurance  company  wuived  the  forfeiture  afler  it 
learned  of  the  lo^e,  and  after  it  had  full  knowledge  of  all 
the  facts  as  to  the  loss  and  additional  insiirau(?e.  (1  Wood, 
Fire  Insurance,  p.  286,  sec.  109;  Ins.  Co.  of  North  Amer- 
ica V.  MeLimans,  28  Neb.,  659 ;  Dwdling  House  Ins.  Co. 
V.  Weikel,  33  Keb.,  668.) 

Raqan,  C. 

This  is  a  suit  brought  in  the  district  court  of  Douglas 
county  against  the  Eagle  FireCompauy  (hereinat^  called 
the  "Insurance  Company")  upon  an  ordinary  jwlicy  of 
fire  insurance  issued  by  the  Insurance  Company  to  one  Ida 
W.  Brown,  insuring  certain  properly  of  hers  against  loss 
or  damage  by  fire  from  noon  of  the  13th  day  of  March, 
1890,  to  noon  of  the  13lh  day  of  March  1895.  The  suit 
is  brought  by  Henry  G.  Hubbard,  Mrs.  Brown's  assignee. 
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Pending  the  action  Hubbard  died^  and  tlie  suit  was  revived 
in  the  name  of  his  executors.  The  connectioD  of  the  Globe 
Loan  &  Trust  Company  with  the  case  need  not  be  stated. 
Hubbard's  executors  had  a  verdict  and  judgment  and  the 
Insurance  Company  has  prosecuted  to  this  court  a  petition 
in  error.  In  our  examination  of  the  case  we  shall  not  con- 
fine  ourselves  to  a  consideration  of  the  errors  assigned  in 
the  order  of  their  assignment  but  consider  them  under  the 
following  heads: 

1.  That  the  verdict  is  not  sustained  by  sufficient  evi- 
dence. The  policy  sued  upon  contains  this  provision : 
^'This  entire  policy,  unless  otherwise  provided  by  agree- 
ment indorsed  hereon  or  added  hereto,  shall  be  void  if  the 
insured  now  has  or  shall  hereafter  make  or  procure  any 
other  contract  of  insurance,  whether  valid  or  not,  on  prop- 
erty covered  in  whole  or  in  part  by  this  policy,''  As  a  de- 
fense to  the  action  the  Insurance  Company  pleaded  that 
aAer  the  issuance  of  the  policy  in  suit,  and  without  its  con- 
sent indorsed  in  writing  on  the  policy,  Mrs.  Brown  pro- 
cured additional  insurance  on  the  insured  pro|)erty.  Hub- 
bard's executors  by  their  reply  to  this  defense  admitted 
that  Mrs.  Brown  procured  additional  insurance  on  the 
insured  property  without  the  consent  of  the  Insurance 
Company  having  been  first  indorsed  in  writing  on  the 
policy  in  suit,  but  pleaded  in  avoidance  of  the  defense  that 
the  company  had  waived  Mrs.  Brown's  violation  of  the 
policy  in  that  respect  in  this:  That  prior  to  the  loss  the 
eompany  had  notice  of  the  procuring  of  such  additional  in- 
surance and  failed  to  exercise  its  right  to  cancel  the  policy 
by  reason  of  such  additional  insurance  and  thereby  elected 
to  carry  the  risk  notwithstanding  such  additional  insur* 
ance;  that  after  the  loss  occurred  the  Insurance  Company, 
with  full  knowledge  of  the  existence  of  the  additional  in- 
snrance  in  pursuance  of  an  agreement  with  Mrs.  Brown, 
submitted  the  amount  of  the  loss  or  damage  sustained  by 
Mrs.  Brown  by  reason  of  the  destruction  of  the  insured 
29 
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property  by  fire  to  arbitration,  the  insured  and  the  insurer 
paying  the  expenses  of  such  arbitration ;  that  the  loss  oc- 
curred on  the  9th  day  of  November,  1890,  and  on  the 
24th  of  Noveml)er,  1890,  after  arbitration  of  the  amount 
of  the  loss,  the  company  elected  to  and  did  cancel  its  policy,, 
such  cancellation  taking  effect  only  from  and '  after  the  day 
of  the  date  of  the  loss,  and  repaid  to  the  insured  the  un* 
earned  premium  for  carrying  the  risk  from  the  day  after 
the  dale  of  the  loss  until  the  expiration  of  the  policy  by 
its  terms. 

The  evidence  is  undisputed  that  the  company  canceled 
the  policy  on  the  24th  of  November,  1890,  and  repaid  to 
Mrs.  Brown  the  unearned  premium  and  took  from  her  » 
receipt  of  that  date  in  words  and  figures  as  follows :  '^  Ke-^ 
ceived  of  the  Eagle  Fire  Company  twenty-nine  dollars,  re- 
turn premium  on  policy  number  474,  in  consideration  of 
which  said  policy  is  canceled.  Said  cancellation  dates  from 
November  9th,  1890,  subject  however  to  claim  for  loss  up 
to  and  including  November  9th,  1890.''  Tiie  evidence  is 
also  undisputed  that  after  the  loss  had  occurred  that  the 
Insurance  Company,  with  knowledge  of  the  fact  that  Mr^. 
Brown  had  procured  additional  insurance  upon  the  properly 
subsequent  to  the  date  of  the  policy  in  suit,  spbmitted  the 
amount  of  the  loss  or  damage  to  the  insured  property  ta 
arbitration.  The  evidence  as  to  the  knowledge  or  notice 
which  the  Insurance  Company  had  of  the  additional  insur- 
ance prior  to  the  loss  is  contained  in  the  following  testi- 
mony given  by  Brown,  the  husband  of  the  insured: 

Q.  After  *  *  *  this  insurance  had  been  taken  out 
that  is  l)eing  sued  on  here  did  you  visit  Ringwalt  Bros., 
agents  for  the  Eagle  Company,  for  the  purpose  of  taking 
out  further  insurance? 

A.  I  did ;  yes,  sir. 

Q.  Who  did  you  find  in  the  oflSce? 

A.  Mr.  Ringwalt,  the  same  that  is  sitting  right  near  the- 
desk  in  the  court  room. 


Vol.  44]         JANUARY  TERM,  1895.  387 

Eagle  Fire  Co.  t.  Globe  Loan  &  Trust  Ga 

Q.  At  the  present .  time? 

A.  Yes,  sir. 

Q.  What  traDspired  between  yoa  and  Mr.  Ring  wait? 

A.  I  told  Mr.  Ringwalt  tliat  I  was  going  to  take  oat 
some  moi'e  insurance.  I  asked  him  to  give  me  a  list  of  the 
insurance,  as  Mr.  Devries  had  changed  the  amount  of  the 
policies.  I  was  not  sure  about  the  amount.  He  said  all 
right,  and  he  went  and  got  some  large  book  from  a  book-i 
ease  and  he  put  it  down  with  a  lead  pencil. 

Q.  Who  put  it  down? 

A.  Mr.  Ringwalt  put  down  the  amount  of  the  insurance 
and  the  name  of  the  company  and  handed  that  to  me. 

Q.  Look  at  the  paper  I  hand  you  now  and  state  whether 
that  is  the  memorandum  Mr.  Ringwalt  made  and  handed 
you  at  the  time  you  are  speaking  of? 

A.  That  is  the  memorandum. 

Q.  When  did  you  first  speak  to  Mr.  Ringwalt  after 
that  about  additional  insurance  and  when  did  he  first  learn 
about  it  to  your  knowledge,  about  the  additional  insur* 
anoe? 

A.  After  the  time  I  got  this  paper  from  him? 

Q.  Yes. 

A.  Why,  on  the  morning  of  the  10th,  I  think  it  was^ 
of  November.  That  was  the  day  after  the  fire  on  Mondays 
morning. 

Q.  Where  did  you  see  him? 

A.  Out  there  at  the  house. 

Q.  What  was  said  there  about  additional  insurance? 

A.  He  wanted  to  know  if  I  had  that  insurance  writtei> 
I  was  speaking  about,  and  I  told  him  '^  Yes.''  He  said,  have 
I  notified  those  companies.  He  wanted  to  know  if  they 
had  been  out  there,  and  I  said,  ''No,  not  so  far.'' 

Q.  Was  anything  said  about  the  amount  of  additional 
insurance? 

A.  Yes,  I  told  him  the  amount. 

Q.  Was  anything  further  said  about  it? 
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A.  No,  sir;  Mr.  Ringwalt  seemed  to  be  in  a  hurry.  He 
<lido't  stop  there  more  than  ten  minutes  probably  all  to- 
gether. 

What  is  the  effect  of  this  evidence?  We  think  that  the 
evidence  of  Brown  amounts  to  this:  (1.)  That  about  the  5th 
of  November,  prior  to  the  destruction  of  the  property  by 
fire,  Mr.  Brown,  husband  and  agent  of  the  insured,  went  to 
the  agents  of  the  Insurance  Company,  asked  them  for  cer- 
tain information,  and  told  them  that  he  intended  to  place 
additional  insurance  upon  the  insured  property;  butwc  do 
not  think  that  this  evidence  shows,  nor  that  the  jury  would 
have  been  justified  in  inferring  from  it,  that  the  Insurance 
Company,  or  its  agents,  knew  at  any  time  before  the  loss 
made  the  subject  of  this  suit  that  Mrs.  Brown  had  procured 
additional  insurance  upon  the  insured  property.  (2.)  That 
the  conduct  of  the  Insurance  Company  after  the  loss,  in 
submitting  the  amount  of  the  loss  or  damage  sustained  by 
Mrs.  Brown  by  reason  of  the  destruction  of  the  insured 
property  by  fire  to  arbitration,  was  evidence  which  tended 
to  show  that  the  Insurance  Company  at  that  time,  having 
knowledge  of  the  existence  of  the  additional  insurance, 
had  elected  to  waive  a  cancellation  of  the  policy  on  account 
of  such  additional  insurance.  It  is  true  that  the  contract 
between  (he  insured  and  the  insurer  under  which  this  arbi- 
tration took  place  provided  that  the  arbitration  should  not 
be  construed  as  a  waiver  of  any  of  the  rights  or  defenses 
of  either  party,  nor  as  either  an  admission  or  denial  of 
liability  on  the  part  of  the  Insurance  Company;  but  this 
only  meant  that  the  arbitration  should  not  be  conclusive 
evidence  of  a  waiver  on  the  part  of  the  Insurance  Com- 
pany of  any  legal  defense  it  might  have  to  a  suit  upon  the 
policy.  The  arbitration,  then,  while  not  conclusive  evi- 
dence, was  we  think  competent  evidence  for  the  jury  to 
consider  in  determining  whether  or  not  the  Insurance  Com- 
pany waived  the  violation  of  the  policy  by  Mrs.  Brown 
in  taking  out  additional  insurance.    (3.)  That  the  act  of  the 
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Insuraooe  Company  in  canceling  the  poHcj  on  the  24th  of 
November,  1890,  and  repaying  to  Mrs.  Brown  the  unearned 
premium  to  which  the  Insurance  Company  would  have 
been  entitled  for  carrying  the  risk  from  the  10th  of  No- 
vember, 1890,  until  noon  of  the  13th  of  March,  1895, 
both   dates   inclusive,   was   evidence  which    tended  very 
strongly  to  show  that  the  Insurance  Company  at  that  time 
recognized  the  policy  as  being  in  force  up  to  and  including 
the  day  that  the  loss  sued  for  occurred.     Whether  the  In- 
surance Company  waived  the  provision  in  the  policy  which 
made  it  voidable  at  the  election  of  the  Insurance  Company 
in  case  the  insured  should  procure  additional  insurance 
without  the  consent  of  the  company  thereto  having  been 
first  indorsed  on  the  policy  was  a  question  of  fact  for  the 
jury,  and  this  question  of  fact  was  to  be  found  one  way 
or  the  other  by  the  jury  from  the  facts  and  circumstances 
in  evidence  in  the  case  which  went  to  show  the  intention  of 
the  Insurance  Company  in  the  premises.     If  the  Insurance 
Company  did  not  intend  to  and  had  not  waived  its  right  to 
cancel  the  policy  by  reason  of  Mrs.  Brown's  procuring  ad- 
ditional insurance,  it  is  very  difficult  to  understand  its  con- 
duct in  going  to  the  expense  of  having  the  amount  of  the 
loss  or  damage  sustained  by  Mrs.  Brown  determined  by  ar- 
bitration ;  and  it  is  still  more  difficult  to  understand  whv  the 
Insurance  Company  paid  her  the  unearned  premium  from 
the  10th  day  of  November,  1890,  to  the  expiration  of  the 
policy  by  its  terms.    Mrs.  Brown  having  violated  the  policy 
by   procuring  additional   insurance   thereon   without   the 
knowledge  or  consent  of  the  insurer,  it  was  entitled  on  dis- 
covering such  violation  to  cancel  the  policy  by  reason  thereof^ 
such  cancellation  to  take  effect  from  and  after  the  date  of 
its  violation.     But  the  Insurance  Company  did  not  do  this. 
By  its  own  act  it  canceled  the  policy  on  the  24th  of  No- 
vember, the  cancellation  to  take  effect  on  and  after  the  10th 
day  of  November,  the  day  after  the  date  of  the  loss.     The 
evidence  then  on  which  this  verdict  rests  is  not  very  satis- 
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.  It  is  slight;  but  we  are  coDStrained  to  say  we 
t  is  sufficient. 

'bat  the  judgment  is  oontrarjr  to  the  law  of  the  cage, 
gument  under  this  conlention  is  that  the  notice  given 

insured  to  the  insurance  company's  agents  of  his 
on  to  procure  additional  insurance  on  the  insured 
ly  was  not  notice  to  the  company.  In  other  words, 
itice  to  an  agent  is  not  notice  (o  his  principal.  In 
f  what  we  have  already  said  as  to  the  effect  of  the 
ce  of  Browb,  we  might  dispense  with  any  further 
iralion  of  this  evidence,  and  would  do  so  but  for  ibe 
at  counsel  seems  to  misapprehend  the  decision  of  this 
in  German  Iiia.  Ca.  n.  Heiduk,  30  Neb.,  288.  In 
se  the  defense  was  the  same  as  it  is  here — additional 
loe  without  the  knowledge  or  consent  of  the  insurer, 
e  reply  that  the  insurance  company  had  waived  the 
on  of  the  policy  in  that  respect,  in  this,  that  the  local 
of  the  insurance  company  orally  consented  to  such 
inal  insurance.  The  policy  provided:  "No  consent 
>ement  by  uiiy  local  agent  should  aSect  any  condition 

policy  until  such  consent  or  agreement  is  indorsed 
a,"  and  the  court  held,  the  present  chief  justice,  NoE- 
rriting  the  opinion,  that  the  oral  consent  of  the  local 
to  taking  out  the  additional  insurance  was  not  bind- 

the  company.  But  that  case  does  not  bold,  nor  does 
her  case  in  this  court  hold,  that  a  notice  given  to  a 
uthorized  and  acting  agent  of  a  principal  about  a 
within  the  scope  of  such  agent's  authority  is  not 
to  the  principal.  In  the  case  at  bar  it  is  not  claimed 
le  agent  of  the  insurance  company  consented  that  the 
]  might  procure  additional  insurance  upon  the  prop- 

The  claim  made  is — though,  as  we  have  seen,  the 
ce  does  not  sustain  it— that  the  insured  notifie<l  the 
that  he  bad  taken  out  additional  insurance  upon  the 
d  property,  and  that  such  notice  to  the  agent  was 

to  the  principal.     Without  a  doubt  the  conclusion 
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•contended  for  would  be  correct  if  the  evidence  established 
^e  fact  that  the  insured  did  give  the  insurance  company's 
4igeDt  notice  that  additional  insurance  had  been  procured 
upon  the  property.  It  would  seem  unnecessary  to  cite  an 
authority  in  support  of  this  jrule.  Insurance  companies  for 
•the  most  part  are  corporations.  They  act  and  can<onIy  act 
ibrongh  agents.  Some  of  the  insurance  companies  doing 
business  in  this  state  hold  diarters  from  the  parliament  of 
.Oreat  Britain;  their  domicile  is  in  England.  It  will  not 
<]o  to  say  that  a  notice,  to  be  effective  and  binding  upon 
•such  a  company,  must  be  served  by  the  insured  on  the  com- 
pany at  its  home  office  in  London  or  Liverpool.  Again, 
it  is  to  be  remembered  that  the  violation  of  this  provision 
by  the  assured  in  procuring  additional  insurance  on  the 
property  without  the  knowledge  or  consent  of  the  first  in- 
surer did  not  render  the  policy  issued  by  it  void,  but  voida- 
ble at  the  election  of  such  first  insurer;  that  this  provision 
was  inserted  in  the  insurance  contract  for  the  benefit  of, 
and  might  be.  wfttved  by^  the  insurer.  {Hughes  v.  Ins.  Co, 
of  North  America^  40  Neb.,  626.)  The.  evidence  in  this 
record  shows  that  Ringwalt  Bros,  were  the  agents  of  this 
insurance  company  at  the  time  the  policy  in  suit  was  is- 
sued, and  that  they  continued  to  be  the  agents  of  this  com- 
pany, so  far  as  this  record  shows,  until  the  present  time; 
and  that  they  had  authority  not  only  to  issue  but  to  cancel 
policies  when  in  their  judgment  it  was  for  the  interest  of 
:their  principals  to  do  so. 

In  Phenix  Ins.  Co.  v.  Covey^  41  Neb.,  724,  this  court 
-said:  '*  Where  an  insurance  agent,  with  authority  to  receive 
premiums  and  issue  policies,  exercises  such  authority  with 
Jcuowledge  of  the  existence  of  concurrent  insurance  on  the 
premises,  the  company  is  estopped,  after  a  Igss,  to  insist  that 
the  policy  is  void  because  consent  to  such  concurrent  insur- 
ance was  not  given  in  writing. '^  In  other  words,  the  case 
last  cited  holds  that  the  knowledge  of  the  iiisuruuce  com- 
pany's agent  of  the  existence  of  insurance  on  the  property 
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OD  which  he  issued  the  policy  was  the  knowledge  of  the 
iDsuraoce  company.  This  rule  is  supported  by  the  over* 
whelming  weight  of  authority. 

In  Oana  t?.  St.  Paul  Fire  &  Mariiu  Ins,  Co.^  43  Wis.^ 
108,  it  was  held :  '' Knowledge  on  the  part  of  the  agent  of 
an  insufanoe  company,  authorized  to  issue  its  policies,  of 
facts  which  render  the  contract  voidable  at  the  insurer's 
option  is  knowledge  of  the  company." 

In  Bennett  v.  Council  Bhfs  Ins,  Cb.,  31  N.  W.  Rep.,, 
948,  the  supreme  court  of  Iowa  said:  "Where  the  clerk  of 
a  duly  appointed  agent  of  a  fire  insurance  company  solicits 
insurance  on  property  which  he  knows  to  be  insured  already 
in  another  company,  and  his  employer,  the  agent,  issues  the 
policy  upon  the  application  so  obtained,  the  insurance  com-^ 
pany  is  bound  by  the  knowledge  of  the  clerk.'' 

In  Mclhven  v.  Montgomery  County  Mutucd  Ins.  Co.,  6 
Hill  [N.  Y.],  101,  it  is  said:  **Notioe  given  to  an  agent 
relating  to  business  which  he  is  authorized  to  transact,  and 
while  actually  engaged  in  transacting  it,  will  in  general 
enure  as  notice  to  the  principal."  (See,  also,  American  Ins. 
Co,  V.  Gallatin,  3  N.  W.  Rep.  [Wis.],  772;  MaUocks  v. 
Des  Moines  Ins.  Co.,  37  N.  W.  Rep.  [la.],  1 74.) 

3.  Another  assignment  of  error  here  is  that  the  court 
erred  in  admitting  the  evidence  of  the  witness  Brown,, 
the  husband  and  agent  of  the  insured.  We  cannot  review 
this  assignment  of  error.  Brown's  testimony  covers  sev- 
eral pages  of  the  bill  of  exceptions,  and  the  petition  in 
error  does  not  specifically  point  out  any  particular  part  of 
his  evidence  which  it  is  alleged  the  court  erred  in  permit- 
ting to  go  to  the  jury;  nor  does  it  appear  from  the  bill  of 
exceptions  that  any  exception  was  taken  to  the  rulings  of 
the  court  in  pe|;mitting  Brown  to  give  the  testimony  which 
we  have  quoted  above.  An  assignment  of  error  in  thi» 
court  that  the  district  court  erred  in  admitting  the  evidence 
of  a  certain  witness  will  be  overruled  if  any  of  the  evidence 
given  by  the  witness  was  competent. 
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4.  Another  error  assigned  is  ''That  the  court  erred  in 
giving  instructions  numbered  1,  2,  3^  and  4,  given  by  the 
court  upon  its  own  motion/'  Tiie  first  of  these  instructions 
is  in  the  following  language:  ''That  the  terms  contained 
in  the  policy  of  insurance  which  has  been  introduced  in  evi* 
denoe,  providing  for  a  forfettnre  of  the  policy  under  cer- 
tain conditions^  were  inserted  therein  for  the  benefit  of  the. 
defendant  company,  and  such  forfeiture  may  be  waived  by 
the  company  if  it  chooses  so  to  do/'  Certainly  the  court 
did  not  err  in  giving  this  instruction;  and  as  the  assign- 
ment is  that  the  court  erred  in  giving  all  of  the  instructions 
named,  it  must  be  overruled. 

6.  Another  assignment  of  error  is  that  the  court  erred 
in  modifying  instructions  numbered  one  and  three  asked 
by  the  Insurance  Company.  The  third  of  these  instruc- 
tions was  in  the  following  language:  "You  are  further  in- 
structed that  it  appears  from  the  evidence  that  one  Mr.  But- 
ler,  whom  the  evidence  shows  to  have  been  an  independent 
adjuster,  residing  in  St.  Louis,  Missouri,  came  here  and  rep- 
resented the  defendant  in  the  adjustment  and  appraisal,  but 
there  is  no  evidence  as  to  what  authority,  if  any  he  pos- 
sessed, and  the  law  will  presume  that  his  power  extended 
oo-extensive  with  the  business  entrusted  to  him,  namely, 
the  ascertaining  the  amount  of  the  loss;  but  it  will  not  be 
presumed  that  he  had  power  to  alter  the  contract  between 
the  parties,  or  to  waive  any  of  its  condition.^,  these  not  be- 
ing within  the  apparent  scope  of  his  authority.''  And  the 
modification  complained  of  was  the  addition  by  the  court 
at  the  end  of  the  instruction  of  the  following  words :  *'But 
such  want  of  authority  in  the  adjuster,  if  there  was  such 
want  of  authority,  would  in  no  way  affect  the  authority  of 
other  officers  and  agents  of  the  company  to  waive  the  con- 
ditions ofthe  policy."  The  court  did  not  err  in  modifying 
this  instruction. 

6.  The  final  assignment  of  error  is  that  the  court  erred 
in  refusing  to  give  instructions  2,  4,  and  6,  asked  by  the 
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losuranoe  Companj*  The  fourth  of  these  iDBtractlons  is 
in  the  followiQg  langoage:  ''You  are  iustructed  that  so  far 
as  the  evidence  disclose  in  this  case  the  Kingwalt  Bros, 
were  the  agents  of  the  defendant  company  who  issued  the 
policy  and  collected  the  premium,  but  when  that  was  done, 
so  far  as  the  evidence  shows  in  this  case,  their  authority 
ceased  and  determined,  and  the  defendant  is  not  bound  by 
any  knowledge  which  came  to  them  afiectiqg  the  validity 
of  thewpolicy  subsequent  thereto,  unless  it  be  shown  that 
the  same  was  communicated  to  the  company ;  and  as  to  such 
knowledge  or  information  as  may  have  come  to  their  knowl- 
edge, or  to  the  kiiowlelge  of  either  of  them,  and  as  to 
which  there  is  no  evidence  to  show  the  same  was  commu- 
nicated to  the  company,  the  company  is  not  bound,  the  bur- 
den being  upon  the  plaintiff  to  show  that  such  information 
or  communication  was  delivered  to  the  company.''  The  court 
did  not  err  in  refusing  to  give  this  instruction;  and  since 
the  assignment  is  that  it  erred  in  refusing  to  give  all  the 
instructions  named,  the  assignment  must  be  overruled.  By 
this  instruction  the  Insurance  Company  requested  the  court 
to  tell  the  jury  that  after  Riugwalt  Bros.,  the  Insurance 
Company's  agents,  had  issued  the  policy  in  suit  that  their 
authority  as  agents  of  the  Insurance  Company  ceased.  This 
would  have  been  wrong.  The  evidence  in  the  record  shows 
that  they  were  not  Only  agents  of  the  company  at  the  time 
they  issued  the  policy  in  suit,  but  that  they  were  agents  of  the 
company  at  the  time  the  loss  occurred,  at  the  time  the  arbi- 
tration of  the  loss  took  place,  at  the  time  the  policy  in  suit 
was  canceled,  and  at  the  time  of  the  trial  of  this  action ; 
and  that  they  had  authority  not  only  to  issue  policies,  but 
to  cancel  them.  The  agent  of  the  Insurance  Company 
said  on  the  witness  stand  in  this  case  that  had  he  known 
of  the  existence  of  the  additional  insurance  prior  to  the 
occurrence  of  the  loss  that  he  would  have  canceled  ihe 
policy  of  Mrs.  Brown.  But  this  instruction  was  bad  for 
another  reason.     By  it  the  Insurance  Company  requested 
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the  court  to  charge  the  jury  as  a  matter  of  law  that  the 
losaranoe  Company  was  not  bound  by  any  knowIeJge  af- 
fecting the  validity,  of  the  policy  which -came  to  the  Insur- 
ance Company's  agents  unless  such  knowledge  was  com- 
municated to  the  Insurance  Company.  We  have  already 
fleen  this  is  not  the  law. 

There  is  no  error  in  the  record  and  the  judgment  of 
the  district  court  is 

*  Affibmed. 


German  Insurance  &  SAViNas  Institution  v. 

Jacob  Eline. 

Filed  April  3, 1895.    No.  60G3. 

1.  Insiiranoe :  Notice  and  Proof  of  Loss:  Waives.  Notice  and 
prooft  of  lo98  are  waived  when  an  insarance  company  denies  lia- 
bility on  the  ground  that  its  policy  was  not  in  force  when  the 
loss  occurred. 


2.  :  Validity  of  Policy:  Application:  Waiver.    When 

an  insurance  company  issues  its  policy  and  accepts  and  retains 
the  premium  without  requiring  an  application  by  the  insured 
and  without  making  inquiry  as  to  the  condition  of  the  property 
or  the  state  of  its  title,  and  the  insured  has  in  fact  an  insurable 
interest,  the  company  will  be  conclusively  preaumed  to  ha^ve  in- 
sured such  interest  and  to  have  waived  all  provisions  in  the 
policy  providing  for  its  forfeiture  by  reason  of  any  facts  or  cir- 
cumstances affecting  the  condition  or  title  of  the  property  in  re- 
gard to  which  no  such  statement  was  required  or  inquiry  made. 

Error  from  the  district  court  of  Douglas  county.    Tried 
below  before  Keysor,  J. 
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The  facts  are  stated  by  the  commissioner. 

Bartieltf  Crane  &  BcUdinge,  for  plaintiff  in  error: 
Denial  of  liability  after  expiration  of  time  for  furnish- 
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ing  proofs  of  loss  is  not  a  waiver  of  the  proofs.  (Wood, 
Fire  Insurauce,  p.  725 ;  Metropolitan  Safety  Fund  Acei* 
dent  Asaooiation  v.  Windover,  27  N.  ^  Rep.  [111.],  538 ; 
Van  Kirk  v.  Gtizens  Ins.  Co.,  48  N.  W.  Rep.  [Wis.], 
798.) 

The  provision  of  the  policy  to  furnish  proofs  of  loss  as 
soon  as  possible  was  not  complied  with.  Tlie  right  to' 
furnish  and  keep  alive  a  claim  of  recovery  required  this  to 
be  done  in  a  few  days.  {IVask  v.  State  Fire  &  Marine  Ins. 
Co.,  29  Pa.  St.,  198;  Roper  v.  Lender,  1  El.  &  El.  [Eng.], 
825;  McEoers  v.  Lawrence,  1  HoflF.  Ch.  [N.  Y.],  172; 
Inman  v.  WesUm  Fire  Ins.  Co,,  12  Wend.  [N.  Y.],  452; 
Cornell  v.  Milwaukee  Mxdual  Fire  Lis.  Co.,  18  Wis.,  407; 
Whitehurst  v.  North  Carolina  Mutual  Ins.  Co.,  7  Jones 
Law  [N.  Car.],  433;  Quintan  v.  Providence  Washington 
Ins.  Co.,  31  N.  E.  Rep.  [N.  Y.],  32.) 

The  company  is  not  liable.  It  had  no  notice  that  the 
insured  building  was  situated  on  leased  ground.  Knowl- 
edge of  the  agent  was  not  notice  to  the  company.  {East 
Texas  Fire  Ins.  Co.  v.  Brown,  18  8.  W.  Rep.  [Tex.],  713; 
Ostrauder,  Fire  Insurance,  p.  108,  and  citations;  Pottsville 
Mutual  Ins.  Co.  v.  Minnequa  Springs  Improvement  Co.,  100 
Pa.  St.,  137;  Livejpool,  London  &  Olobe  Ins,  Co.  v. 
Sorsby,  60  Miss.,  302 ;  Forest  City  Ins.  Co.  v.  School  Di-^ 
rectors,  4  III.  A  pp.,  145;  Queen  Ins.  Co.  of  Liverpool  v. 
Young,  5  So.  Rep.  [Ala.],  116;  American  Ins,  Co.  v.  LrU- 
trell,  89  III.,  314;  Jordan  v.  State  Ins.  Co.,  64  la.,  216; 
Donnelly  v.  Cedar  Rapids  Ins,  Co,,  70  la.,  693;  Mullin  v. 
Vermont  Mutual  Fire  Ins.  Co,,  68  Vt,  113;  Mers  v. 
Franklin  Ins.  Co.,  68  Mo.,  127.) 

Charles  Offutt,  contra: 

The  company^s  denial  of  all  liability  was  a  waiver  of 
proofs  of  loss.  {Brink  v.  Hanover  Ins.  Co.,  80  N.  Y.,  112; 
Ooodwin  v.  Massachusetts  Mutual  Life  Ins.  Co.,  73  N.  Y., 
480;   Grattan  v.  Metropolitan  Life  Ins.  Co.  80  N.  Y.,  289; 
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Mosely  v.  Vet^mont  Mutual  Fire  Ins.  Co.,  65  Vt.,  146; 
Marston  v,  Masaac/iusetls  Life  Ins.  Co,,  59  N.  H.,  94;  Kan^' 
ms  l^otecthe  Union  v.  WhiU,  36  Kan.,  760;  State  Ins.  Co. 
V.  IlaackenSj  38  N.  J.  Law,  569 ;  Lebanon  Mutual  Ins, 
Co.  V.  Erb,  4  Atl.  Rep.  [Pa.],  8.) 

Where  there  is  no  exact  limit  for  furoishing  proofs  of 
loss,  the  policy  should  be  construed  as  requiring  their  pro- 
duction within  a  reasonable  time.  {Brink  v.  Hanover  Ins. 
Co.,  80  K  Y.,  112;  Hoose  v,  Prescott  Ins.  Co.,  23  Ins. 
L.  J.  [Pa.],  475;  ContinentcU  Ins.  Co.  v,  Lippold,  3  Neb., 
391;  Kiltips  v.  Putnam  Fire  Ins.  Co.,  28  Wi^^.,  472;  O)- 
lumbia  Ins.  Co.  v.  Lawrence,  10  Pet.  [U.  S.],  507.) 

The  company  cannot  claim  a  forfeiture  on  the  ground 
that  the  building  stood  on  leased  land.  There  was  no  writ- 
ten application  and  no  concealment  by  the  insured  of  the 
true  state  of  the  title.  The  company  was  bound  by  the 
knowledge  of  its  agent.  {Bardwell  v.  Conioay  Mutual  Fire 
Ins.  Co.,  122  Mass.,  90;  Armenia  Ins.  Co.  v.  Paul,  91  Pa. 
St,  520;  CNeiil  v.  Ottawa  Agricultural  Ins.  Co.,  30  U. 
C,  C.  P.,  151;  Dodge  County  Mutual  Ins.  Co.  v.  Rogers, 
12  Wis.,  374;  Tiefentlhal  v.  Citizens  Mutual  Fire  Ins,  Co,, 
53  Mich.,  306 ;  Carson  v.  Jersey  City  Fire  Ins.  Co.,  43  N. 
J.  Law,  300;  Jersey  City  Fire  Ins.  Co.  v,  Carson,  44  N. 
J.  Law,  210;  John  Hancook  Mutual  Life  Ins.  Co.  v.  Daly, 
65  Ind.,  6;  Cross  v.  National  Fire  Ins.  Co.,  132  N.  Y., 
133;  Wood  v.  American  Fire  Ins.  Co.,  29  N.  Y.  Sup., 
252;  PJumix  Life  Ins.  Co.  v.  Raddin,  120  U.  S.,  183; 
Dunbar  v.  Phenix  Ins.  Co.,  72  Wis.,  492;  Lorilktrd  Fire 
Ins.  Co.  V.  McCulloch,  21  O.  St.,  179;  Dayton  Ins.  Cd.  v. 
KeUy,  24  O.  St.,  345;  Philadelphia  Tool  Co.  v.  BrUish- 
American  Assurance  Co.,  20  Ins.  L.  J.  [Pa.],  566 ;  O^Brien 
V.  Ohio  Ins.  Co.,  13  Ins.  L.  J.  [Mich.],  825;  Van  Kirk  v. 
CUizens  Ins.  Co.  of  PUtsburg,  48  N.  W.  Rep.  [Wis.],  798; 
Peel  V.  Dakota  Fire  &  Marine  Ins,  Co.,  47  N.  W.  Rep. 
{jSo.  Dak.],  532;  Wytheville  Ins.  &  Banking  Co.  v.  StuUz, 
20  Ins.  L.  J.  [Va.],  481 ;   Ca^tner  v.  Farmers  Mvlual  Fire 
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Ins.  Co.,  46  Mich.,  15 ;  Alkan  v.  New  Hampshire  Ins.  Co., 
S3  Wis.^  137;  Dwelling  House  Ins.  Co.  v.  Hoffman,  18 
Atl.  Rep.  [Pa.],  397 ;  Gristock  v.  Royal  Ins.  Co.,  49  N.  W. 
Rep.  [Mich.],  634;  Morrisoji  v.  Tennessee  Mutwd  &  Fir€ 
Ins,  Co.,  18  Mo.,  262;  Hall  v.  Niagara  Fire  Ins.  Ck>.,  63 
N.  W.  Rep.  [Mich.],  727 ;  Hoose  v.  PrescaU  Ins.  Co.  of 
Boston,  84  Mich.,  309;  German  Ins.  Co.  v.  Rounds,  36 
Neb.,  762;  Bennett  v.  Council  Bluffs  Ins.  Co.,  70  la.,  600; 
State  Ins.  Co.  v.  Jordan,  29  Neb.,  614;  Boetcher  v.  Hawk- 
eye  Ins.  Co.,  47  la.,  263;  McArthur  v.  Home  Life  Assoeia- 
tion,  73  la.,  336;  Indiana  Ins.  Co.  v.  Hartwell,  19  Ids.  L. 
J.  [Ind.],  824.) 

Irvine,  C. 

This  was  an  action  by  Kline  against  the  insurance  com* 
panj  to  recover  upon  a  policy  of  insurance  written  on  a 
frame  building  in  the  city  of  Omaha,  the  building  having 
been  destroyed  by  fire.  The  insurance  company  answered^ 
admitting  the  payment  of  the  premium  and  the  issuance  of 
the  policy,  but  denying  that  plaintiff  was  the  owner  of  the 
building.  Further  answering,  the  defendant  alleged  that 
the  policy  provided  that  ''if  the  interest  of  the  assured  in 
the  property  be  any  other  than  the  entire,  unconditional, 
and  sole  ownership  of  the  property  for  the  use  and  benefit 
of  the  assured,  or  if  the  building  insured  stands  on  leased 
ground,  it  must  be  so  represented  to  the  company  and  so 
expressed  in  the  written  part  of  this  policy,  otherwise  this 
policy  shall  be  void;''  that  the  building  did  stand  upon 
leased  ground,  and  that  this  fact  was  not  communicated  to 
the  defendant.  Two  other  defensci  were,  pleaded  of  an 
affirmative  character,  in  support  of  which  it  was  no^ 
sought  to  introduce  any  evidence.  They  will  not,  there- 
fore, be  noticed.  The  defense  was  actually  made  on  two 
grounds:  First,  that  notice  and  proofs  of  loss  were  not  fur- 
nished ;  and  second,  that  the  building  stood  on  leased  ground, 
contrary  to  the  terms  of  the  policy.     At  the  close  of  the 
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evidence  the  court  instructed  the  jury  that  the  only  qoes- 
tion  for  their  consideration  was  the  amount  of  damage,  and 
that  they  should  return  a  verdict  for  the  plaintiff  for  such 
amount. 

After  the  loss  the  company  wrote  to  plaintiff's  attorney 
a  letter  stating  that  the  company  denied  all  liability  be- 
cause the  policy  was  void  according  to  its  conditious  at  the 
time  of  the  fire.  In  its  answer  it  pleaded  that  for  three 
different  reasons  the  policy  was  so  void.  Notice  and 
proofe  of  loss  are  waived  when  an  insurance  company  d^ 
nies  liability  on  the  ground  that  the  policy  was  not  in  force 
when  the  loss  occurred.  {Phenix  Ina,  Co.  v,  Bachelder^  S2 
Neb.,  490;  Omaha  Fire  Ins.  Co.  v.  Dierka,  43  Neb.,  475; 
DweUing  House  Ins.  Co.  v.  Brewster^  43  Neb.,  528.) 

As  to  the  defense  based  upon  the  title  to  the  land,  the  evi- 
dence showed  that  the  policy  contained  the  provision  set 
out  in  the  answer;  that  the  building  belonged  to  the 
plaintiff,  and  that  it  stood  on  leased  land.  It  appears 
that  the  Omaha  agents  of  the  company  were  Kneutsen, 
Smith  &  Co.,  and  that  they  had  in  their  employ  one 
Miller,  who  solicited  insurance  for  them  and  received 
a  commission  on  policies  written.  Miller  approached  the 
plaintiff,  requesting  insurance,  and  was  told  to  return  some 
days  later  and  it  would  be  given  him.  Plaintiff  told  Miller 
that  the  building  stood  on  leased  ground.  Miller  filled 
out  a  printed  blank  stating  certain  facts  in  connection 
with  the  risk,  but  containing  no  reference  to  title.  This 
he  delivered  to  Kneutsen,  Smith  &  Co.,  who  issued  the 
policy.  The  insurance  company  claims  that  Miller  was 
not  the  agent  of  the  company  and  that  plaintiff's  state- 
ment to  him  in  regard  to  the  title  did  not  charge  the 
company  with  notice,  and  that  therefore  the  provision 
of  the  policy  avoiding  it  because  of  the  building's  being 
on  leased  ground  was  enforceable.  It  is  not  necessary  to 
decide  what  the  nature  of  Miller's  agency  was.  If  of 
sueh  a  character  as  to  charge  the  company  with  notice, 
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then  the  facts  in  regard  to  the  title  were  truly  dis- 
closed and  the  company  issued  the  policy  and  received  and 
retained  the  premium  with  such  notice.  This  fact  would 
estop  the  company  from  now  insisting  that  the  policy  was 
void  because  of  the  lease-hold  clause.  {Phenix  Ins,  Cb.  v. 
Covey,  41  Neb.,  724;  German- Amerioan  Ins.  Co,  v.  Hart, 
43  Neb.,  441.)  On  the  other  hand,  if  Miller  was  not  the 
agent  of  the  company,  then  the  policy  was  issued  with- 
out any  inquiry  in  regard  to  title.  In  any  event  it 
was  issued  without  requiring  any  formal  application,  and 
there  was  certainly  no  concealment  or  misrepresentation  by 
plaiiitiif.  When  an  insurance  company  issues  its  policy 
and  accepts  and  retains  the  premium  without  requiring  an 
application  by  the  insured,  and  without  making  any 
inquiry  as  to  the  condition  of  the  property  or  the  state 
of  the  title,  and  the  insured  has  in  fact  an  insurable  in- 
terest, the<!ompHny  will  be  conclusively  presumed  to  have 
insured  such  interest  and  to  have  waived  all  provisions  in 
the  policy  providing  for  its  forfeiture  by  reason  of  any 
facts  or  circumstances  affecting  the  condition  or  title  of'  the 
property  in  regard  to  which  no  such  statement  was  required 
or  inquiry  made.  The  real  contract  of  insurance  is  made 
before  the  policy  is  written,  and  the  insured,  by  accepting 
the  policy  with  such  a  condition  as  the  one  relied  upon,  can- 
not be  deemed  to  have  represented  his  title  to  be  in  fee- 
simple,  or  not  by  lease-hold.  How  can  it  be  said  that 
under  such  circumstances  there  has  been  either  fraud,  mis- 
representation, or  concealment  on  the  part  of  the  insured? 
He  has  represented  nothing.  He  has  not  been  asked  to  rep- 
resent anything.  To  give  such  a  condition  the  force  con- 
tended for  would,  instead  of  protecting  the  insurance  com- 
pany from  fraud,  be  to  permit  it  to  work  a  fraud  upon  a  policy 
holder,  and  permit  insurance  companies  to  avoid  their  poli- 
cies all  the  more  readily  because  of  neglecting  inquiry  and 
investigation  before  writing  them.  On  this  point,  as  on 
most  points  of  insurance  law,  the  authorities  are  not  alto- 
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gether  harmonious^  but  we  think  their  great  weight  is  in 
accordance  with  the  views  we  have  expressed.  {Philadel- 
phia Tool  Co.  V.  Britiah'American  Assurance  Co,,  132  Pa. 
8t,  236;  CommonioecUth  v.  Hide  &  Leather  Ins.  Co.,  112 
Mass.,  136;  Gartner  v.  Farmers  Mutual  Fire  Ins,  Co.,  46 
Mict.,  15 ;  O'Brien  v.  Ohio  Ins.  Co.,  52  Mich.,  131 ;  Western 
Assurance  Co.  v.  Mason,  5  Brad.  [Ill.]j  141 ;  Dunbar  v. 
Plienixlns.  Co.,  72  Wis.,  492;  Oom  v.  National  Fire  Ins. 
Co.,  132  N.  Y.,  133.)  It  is  in  accordance  with  the  same 
principle  that  the  oourts  have  held  with  practical  uniform- 
itj  that  where  a  formal  application  is  required  and  some 
ijuestions  are  left  unanswered  or  not  fully  answered,  and 
thecompany  accepts  the  application  in  that  form  and  issues 
its  policy,  the  company  thereby  waives  the  information  re- 
quired by  such  questions.  {Phoenix  Life  Ins.  Co.  v.  Raddin, 
120  U.  S.,  183;  Carson  v.  Jersey  City  Ins.  Co.,  43  N.  J. 
Law,  300 ;  Lorillard  Fire  Ins.  Co.  v.  McCulloch,  21  O.  St., 
176.)  There  was  no  contradiction  and  no  conflict  in  the 
evidence  on  any  of  these  points^  and  it  follows  that  in  any 
view  of  the  case  the  plaintiff  was  entitled  to  judgment. 
Therefore,  the  instruction  given  by  the  court  was  correct. 

Error  is  assigned  on  the  refusal  of  certain  instructions 
4isked  by  the  company.  None  of  these  related  to  the 
measure  of  damages,  and  as  the  peremptory  instruction  to 
find  for  the  plaintiff  was  correct,  it  was  not  error  to  refuse 
4iny  instruction  asked  by  the  defendant  in  regard  to  the 
right  to  recover. 

Numerous  assignments  of  error  relate  to  the  rulings  upon 
the  evidence.  But  one  of  these  is  referred  to  in  the  briefs 
and  the  others  are  deemed  waived.  The  plaintiff,  on  direct 
examination,  was  asked,  ^'Who  was  the  agent  with  whom 
you  made  the  transaction  when  you  got  this  policy  ? ''  This 
was  objected  to  as  calling  for  a  conclusion.  The  objection 
was  overruled  and  the  witness  answered,  "  Mr.  Miller.'' 
It  is  claimed  that  this  ruling  was  particularly  prejudicial 
because  a  similar  question  was  excluded  when  asked  a  wit- 
30 
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ness  for  the  defendant     The   latter  witness  was   asked 
whether  he  knew  Miller  and  then  this  question  was  put, 
''Was  he  an  agent  of  the  Grerman  Insurance  &  Savings 
Institution  at  that  time?"     An  objection  to  this  questioQ 
was  sustained.     Both  rulings  were  free  from  error.     In  the 
question  first  quoted,  put  to  the  plaintiff,  he  was  not  asked 
for  whom  Miller  was  agent.     There  was  no  dispute  as  to 
Miller's  agency  either  for  the  company  or  for  the  plaintiff 
in  procuring  the  policy,  and  the  question  put  to  the  plaintiff 
merely  asked  as  to  the  identity  of  the  person.     It  involved 
no  question  as  to  his  authority  or  the  ideatity  of  the  prin-- 
cipal.     The  second   question   put  to  defendant's  witness 
called  for  a  legal  conclusion  as  to  what  constituted  agency^ 
The  record  discloses  no  error  and  the  judgment  is 


Affirmed. 
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M.  Ybnney  et  al.  v.  Central  City  Bank. 

Filed  April  3, 1895.    No.  5939. 

1.  Negotiable  Instruments:  Payment:  Notice  to  Trans- 

FERBB.     Where  a  negotiable  promissory  note  has  been  before 
maturity  indorsed  to  a  third  person,  the  maker  of  the  note  must, 
in  order  to  avail  himself  of  the  defense  of  payment  before  the 
indorsement,  pleai  and  prove  that  the  plaintiff  had  notice  of 
such  payment  before  the  indorsement. 

2.  Bill  of  Exceptions :  DocnMBNTs:  Authentication.  In  order 

to  authenticate  a  document  attached  to  a  record  as  the  bill  of  ex- 
ceptions settled  in  the  district  court,  there  must  be  a  certificate 
of  the  clerk  of  the  court  to  that  effect. 


:  Allowance  by  Clerk.     The  mere  stipulation  of  conn- 

sel  that  the  clerk  of  the  court  may  sign  and  allow  a  bill  of  ex- 
ceptions is  not  sufficient  to  confer  authority  upon  him  to  do  so. 
In  order  to  confer  such  authority  it  must  appear  that  the  judge 
is  dead;  that  he  is  prevented  by  sickness  or  absence  from  signing 
and  allowing  the  bill,  or  the  parties  or  their  counsel  most  agree 
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upon  the  bill  of  exceptions  and  attach  thereto  their  written, 
stipnlation  to  that  effect.  8eoU  v.  Spencer,  42  Neb.,  632,  fol- 
lowed. 

Error  from  the  district  court  of  Merriok  county.  Tried 

below  before  Marshall^  J. 

ft 
/.  W.  Sparks^  for  plaintiffs  in  error. 

W.,  r.  Thompson,  corUra 

Irvine,  C. 

The  defendant  in  error  sued  the  plaintiffs  in  error  on  a 
promissory  note  made  by  the  plaintiffs  in  error  to  the  order 
of  the  Central  City  Bank,  a  partnership  formerly  existing^ 
and  which,  before  the  maturity  of  the  note,  indorsed  it  to 
the  defendant  in  error,  a  corporation  which  purchased  the 
aasets  of  the  partnership  of  the  same  name.  The  Yenneys^ 
answered  the  petition,  pleading  that  the  partnership  had- 
held  as  collateral  security  to  the  note  tiiree  notes  of  other 
persons  which,  prior  to  the  transfer  to  the  corporation,  had 
been  paid  and  their  proceeds  applied  to  the  satisfaction  of 
the  note  sued  on,  and  that  the  corporation  had  notice  or 
these  facts  at  the  time  of  its  purchase.  There  was  a  ver- 
dict and  judgment  for  the  bank  and  the  Yeuneys  prosecute 
error. 

The  first  point  made  on  behalf  of  plaintiffs  in  error  is> 
that  under  the  pleadings  they  were  entitled  to  judgment.. 
This  argument  is  based  upon  the  proposition  that  either  by 
the  petition  or  the  reply  it  must  be  alleged  that  the  bank 
was  an  innocent  holder  before  maturity  and  had  actually 
paid  the  consideration  before  notice  of  the  defense.  W& 
have  before  had  occasion  to  advert  to  the  unfortunate  dis- 
tinctions which  have  been  drawn  as  to  the  burden  of  proof 
of.  bona  fides  when  defenses  are  pleaded  which  would  be 
sufficient  against  the  original  parties  to  a  negotiable  instru- 
ment. (  Violet  V.  Rose,  39  Neb.,  660.)  The  legislature  has,, 
however,  freed   the  present  case  from  difficulty  on  that 
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ground.  Chapter  41,  section  5,  Compiled  Statutes,  is  as 
follows:  ^'  If  any  such  bond,  note,  or  bill  of  exchange  shall 
be  indorsed  on  or  before  the  day  on  which  the  same  is  made 
payable,  and  the  indorsee  shall  institute  an  action  thereon, 
the  defendant  may  give  in  evidence  at  the  trial  any  money 
actually  paid  on  said  bond,  note,  or  bill  of  exchange  befori 
the  same  was  indorsed  or  assigned  to  the  plaintiff,  on  prov- 
ing that  the  plaintiff  had  notice  of  such  payment  J^efore 
such  indorsement  was  made  and  accepted."  The  statute, 
therefore,  requires  as  a  part  of  the  defense  that  the  defend- 
ants establish  notice  on  the  part  of  the  plaintiff.  The  peti- 
tion alleged  an  indorsement  to  the  plaintiff  for  value  be- 
fore maturity.  The  answer,  after  pleading  the  payment, 
proceeded  as  follows:  ''And  these  defendants  allege  that 
the  plaintiff  had  knowledge  before  the  assignment  of  said 
note  set  forth  in  said  petition  to  it  that  said  Merriam  and 
Persinger  held  said  three  notes  as  collateral  security  to  said 
note,  and  the  said  plaintiff  had  sufficient  knowledge  of  the 
above  set  forth  facts  to  have  put  it  on  its  guard  that  these 
defendants  had  a  full  defense  to  said  note;  and  that  the 
same  had  been  paid.  And  these  defendants  deny  that  said 
plaintiff  is  an  innocent  purchaser  of  said  note  before  due 
and  for  a  valuable  consideration.^'  The  reply  was  a  general 
denial.  The  allegation  of  notice  was  a  material  and  neces- 
sary averment  of  the  answer  and  the  denial  in  the  reply 
properly  joined  issue  thereon. 

Complaint  is  made  of  the  sixteenth  paragraph  of  the  in* 
structions.  The  only  assignment  of  errorin  relation  thereto  is 
as  follows :  "  The  court  erred  in  refusing  to  give  instruction 
No.  1  asked  for  on  behalf  of  plaintiffs  in  error  and  in  giv- 
ing on  his  own  motion  instructions  Nos<  10,  11,  14,  15, 
16,  20,  21,  and  22  of  instructions  given."  No  complaint 
is  made  in  the  briefs  of  any  instruction  except  the  sixteenth, 
and  some  of  those  given  by  the  court  are  too  manifestly 
correct  to  admit  of  discussion.  This  assignment  of  error 
must,  therefore,  fail.  {Hiatt  r.  Kinhaid,  40  Neb.,  178.) 
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Complaint  is  also  made  of  the  admission  in  evidence  of 
certain  books  of  tlie  banking  partnership.  What  purports 
to  be  the  bill  of  exceptions  was  allowed  by  the  clerk  of  the 
court  apparently  under  a  stipulation  of  the  same  character 
as  in  Scott  v,  Spencer,  42  Neb.,  632.  Even  this  stipulation 
is  not  attached  to  the  bill,  but  appears  without  any  authen- 
tication whatever  after  the  transcript  of  the  record.  The 
authority  of  the  clerk  to  settle  the  bill  does  not  therefore 
appear.  Furthermore^  there  is  no  certificate  of  the  clerk 
as  required  by  section  5876  of  the  Code  of  Civil  Proced- 
ure authenticating  the  document  filed  as  a  bill  of  excep- 
tions. 

In  order  to  leave  no  misapprehension  as  to  the  effect  of 
this  opinion^  we  think  it  proper  to  say  that  we  have  treated 
the  case  on  the  theory  on  which  it  was  presented  to  the 
district  court,  and  we  are  not  deciding  that  payments  made 
on  collateral  notes  before  the  maturity  of  the  note  to  se- 
cure which  they  are  pledged  are  to  be  treated  as  payments 
upon  the  principal  note  before  its  maturity. 


Judgment  affirmed. 


Frank  E.  Moores  et  al.  v.  Peycke  Brothers  et  al. 

Filed  April  4,  1695.    No.  5937. 

1.  Executions:  Distribution  of  Proceeds  of  Sale.  Wbar^ 
two  or  more  jndfEments  in  favor  of  different  plaintiffs  and 
against  the  same  defendant  are  entered  at  the  same  term  of  the 
district  court,  and  executions  areissned  thereon  during  the  term, 
or  within  ten  days  thereafter,  and  delivered  to  the  sheriff,  al- 
though on  different  days,  which  are  levied  upon  the  debtor's 
goods  and  chattels,  the  money  arising  from  the  sale  under  any  or 
all  of  such  writs,  if  insufficient  to  satisfy  all  the  executions, 
must  be  apportioned  pro  rata  among  the  several  execution  cred- 
itors. 
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Where  two  or  more  writs  of  execution  against 


the  same  debtor  are  delivered  to  the  officer  on  the  same  day,  in 
distributing  the  fand  raised  thereon,  or  upon  anj  one  of  snch 
writs,  each  creditor  is  entitled  to  a  pro  rata  application  of  the 
money. 

3.  :  .  In  every  case  not  enamerated  above  the  execu- 
tion first  placed  in  the  hands  of  the  officer  for  service  has  prefer- 
ence and  most  be  first  satisfied. 

4.  JudgmentB :  Transcripts  From  Inferior  Courts.    The  fil- 

ing of  the  transcript  of  a  jadgmeni  of  a  jostice  of  the  peace  or 
county  court  with,  and  the  docketing  of  it  by,  the  clerk  of  the 
district  court  do  not  make  it  a  judgment  of  the  district  court. 

5.  Executions :  Distribution  of  Proceeds  of  Sale.    Two  exe- 

cutions were  issued  against  H.  upon  judgments  of  the  district 
court  during  the  term  at  which  they  were  entered  and  placed 
in  the  hands  of  the  sheriff,  who  levied  the  writs  upon  the  per- 
sonal property  of  the  debtor,  and  subsequently,  at  the  same  term 
of  said  court,  several  transcripts  of  judgments  recovered  against 
H.  before  a  jastice  of  the  peace  were  filed  in  the  district  court, 
and  executions  were  immediately  issued  thereon  by  the  clerk 
and  delivered  to  the  officer,  which  were  levied  upon  the  same 
property  subject  to  the  other  levies.  Held,  That  the  money 
raised  on  the  sale  of  the  property  must  be  first  applied  pro  rata 
to  the  satisfaction  of  the  writs  first  delivered  to  the  officer,  and 
next  to  the  payment  of  the  other  executions  in  the  order  of  their 
priority. 

Error  from  the  district  court  of  Douglas  county.  Tried 
below  before  Ferguson,  J. 

Chas.  B.  KelleTf  for  plaiutiff  in  error,  cited :  Hibbard  v. 
Weily  5  Neb.,  44;  State  v.  Hunger ,  17  Neb.,  217;  Johnson 
€.  WalkeTy  23  Neb.,  742 ;  Lambert  v.  Paulding^  18  Johns. 
[N.  Y.],  312;  Marsh  V,  Lawrence,  4  Cow.  [N.  Y.],  461 ; 
Davis  V.  Scott,  22  Neb.,  154;  Longenocker  v.  Zeigler,  1 
Watta  [Pa.],  262;  Auerbach  v.  Behnke,  41  N.  W.  Rep. 
[Minn.],  946. 

Mc  Cabe,  Wood  &  Elmer ,  contra,  cited :  Wilcox  v.  May, 
19  O.,  408;  Clevengerv.  Hansen,  24  Pac.  Rep.  [Kan.],  61; 
Atkins'  Appeal,  58  Pa.  St.,  86 ;  Brock  v.  Hopkins,  6  Neb., 


YoL.  44]         JANUARY  TERM,  1895.  407 


Moores  v.  Peycke. 


I 


231 ;  2  Herman,  Executious,  sec.  446 ;  State  o.  Hamilton. 
29  Neb.,  198;  Craig  v.  Ooveimor,  3  Cold.  [Tenn.],  244; 
Blohmev.  Lynch,  2  8.  E.  Rep.  [8.  Car.],  136;  Whitman 
t.  Haines,  4  N.  Y.  8ap.,  48. 

NORVAL,  0.  J. 

> 

This  is  a  proceeding  in  error  to  review  the  order  of  the 
district  court  of  Douglas  county  distributing  the  moneys 
arising  from  the  sale  of  certain  |)er^nal  property  upon  exe- 
cutions. The  facts  u|K)n  which  the  order  in  question  was 
based  are  as  follows :  Ou  the  1st  day  of  June,  1892,  the 
Farmers  &  Merchants  Bank  of  Fremont  recovered  a  judg- 
ment by  confession  in  the  district  court  of  Douglas  county 
against  one  O.  8.  Higgins  for  the  sum  of  3600,  and  ou  the 
same  day  Higgins  confessed  judgment  in  the  same  court  in 
favor  of  D.  M.  Steele  &  Co.  for  $360.  An  execution  was 
issued  upon  each  of  these  judgments  on  the  date  they  were 
rendered  and  delivered  to  the  sheriff,  who  levied  the  writs 
on  that  day  upon  a  stock  of  merchandise  belonging  to  the 
execution  debtor.  Two  days  later  Allen  Bros,  recovered  a 
judgment  for  the  sum  of  $137  against  Higgins  before  a 
justice  of  the  peace  of  Douglas  county,  and  the  justice  im- 
mediately issued  an  execution  thereon  and  placed  it  in  the 
hands  of  the  sheriff,  who  levied  upon  the  same  stock  of 
goods  theretofore  taken  under  the  writs  in  favor  of  the 
Farmers  &  Merchants  Bank  and  D.  M.  8teele  &  Co., 
isaid  levy  being  made  subject  to  said  prior  executions.  No 
transcript  of  the  judgment  in  favor  of  Allen  Bros,  was 
«ver  filed  in  the  district  court.  Ou  June  3,  1892,  judg- 
ments were  recovered  against  said  Higgins  in  the  justice 
<x)urt  of  8eymour  6.  Wilcox,  in  and  for  Douglas  county, 
in  favor  of  the  following  named  parties,  and  for  the 
4imonnts  stated  :  Peycke  Bros.,  for  $47.70  debt  and  $7.70 
<x)ets;  K.  Douglas  &  Co.,  in  the  sum  of  $101.30  and 
$7.70 costs;  and  Sahmer-Richardsou  Munufaciuring  Com- 
pany, for  $20.88  debt  and   $7.70   coats.     On   the   same 
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day  transctipts  of  the  three  last  described  judgments  were 
duly  filed  in  the  district  court  and  executions  issued 
thereon  by  the  clerk  and  delivered  to  the  sheriff,  and 
by  him  on  the  same  day  levied  upon  the  stock  of 
merchandise  already  mentioned,  but  in  terms  subject  to^ 
the  levies  made  under  the  three  prior  executions  aforesaid. 
On  June  6,  1892,  the  following  judgments  were  recovered 
before  the  iraid  Justice  Wilcox  against  said  Higgins:  Pitkin 
Bros.,  $90.84;  Farwell  &  Co.,  $23.38;  Peycke  Candy 
Company,  $17.25,  and  Pitkin  &  Brooks,  $159. 11.  The 
costs  are  not  included  in  the  above  sums,  the  costs  in  each 
case  being  $7.70.  Transcripts  of  last  named  judgments 
were  filed  in  the  district  court  on  June  11,1 892,  and  on  the 
same  day  executions  were  issued  thereon  and  delivered  to^ 
the  sheriff,  who  forthwith  levied  the  writ.s  upon  the  stock 
of  goods  above  named,  subject  to  the  executions  issued  on 
June  1  and  June  3  respectively.  The  property  levied  upon 
was  advertised  and  sold  by  the  sheriff  on  June  17,  1892^ 
under  the  executions  in  favor  of  the  Farmers  &  Merchants 
Bank  and  JO.  M.  Steele  &  Co.,  for  $1,105.  The  next  day 
the  sheriff,  after  deducting  the  costs  of  sale,  $142.40,  re- 
turned the  residue  of  the  proceeds  into  the  district  court^ 
paying  to  Frank  £.  Moores,  the  clerk  of  said  court,  the 
»um  of  $962.60.  On  the  same  day  said  clerk  paid  to  the 
Farmers  &  Merchants  Bank  $502.36,  being  the  amount  of 
their  judgment  and  interest,  and  to  D.  M.  Steele  &  Co.^ 
$361.99,  said  sura  being  the  principal  of  their  judgment 
and  interest,  and  after  the  payment  of  the  costs  in  these  two 
cases,  amounting  to  $16.76,  there  remained  in  the  hands  of 
the  clerk  of  the  district  court  the  sum  of  $71.49.  The  May,, 
1892,  term  of  the  district  court  in  and  for  Douglas  county 
convened  May  9,  1892,  and  adjourned  sine  die  July  30tb 
of  the  same  year.  On  June  20,  1892,  two  days  after  the 
money  had  been  paid  out  by  the  clerk  as  aforesaid,  a  motion 
was  filed  in  the  district  court  in  the  case  of  Peycke  Bros* 
V.  Higgins,  praying  a  j>ro  rata  distribution  of  the  moneys 
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realized  from  the  sale  of  the  property  among  all  the  judg- 
ment creditors  above  referred  to^  excepting  Allen  Bros. 
This  motion  was  sustained  by  the  court,  and  the  clerk  was 
ordered  to  distribute  the  funds  fro  rata  between  all  of  the 
execution  creditors  except  Allen  Bros.  To  reverse  this  de^- 
cision  Frank  E.  Moores,  the  clerk  of  the  court|  and  the 
Farmers  &  Merchants  Bank  and  D.  M.  Steele  &  Co.  have 
prosecuted  a  petition  in  error  to  this  court. 

Under  the  foregoing  facts  the  defendants  in  error  con* 
tend  that  no  priority  or  preference  between  the  eight  execu- 
tions issued  out  of  the  district  court  exists,  but  that  the  en- 
tire fund  was  properly  ordered  by  the  court  applied  pro  rata 
in  payment  of  the  eight  execution  creditors,  according  to 
the  amount  of  their  respective  claims. 

On  behalf  of  plaintiffs  in  error  it  is  urged  that,  as  the 
money  arising  from  the  sale  of  the  property  is  insufficient 
to  satisfy  the  several  executions,  the  judgments  in  favor  of 
D.  M.  Steele  &  Co.  and  the  Farmers  &  Merchants  Bank, 
having  been  rendered  at  the  same  term  of  court  and  the 
executions  thereon  having  been  first  levied,  should  be  first 
satisfied  in  full  before  any  portion  of  the  proceeds  of  the 
property  should  be  distributed  or  appropriated  to  the  judg- 
ments subsequently  rendered. 

The  determination  of  the  question  depends  upon  the  con- 
struction of  section  484  of  the  Code  of  Civil  Procedure, 
which  provides  as  follows : 

"Sec.  484.  When  two  or  more  writs  of  execution  against 
the  same  debtor  shall  be  sued  out  during  the  term  in  which 
judgment  was  rendered,  or  within  ten  days  thereafter,  and 
when  two  or  more  writs  of  execution  against  the  same  debtor 
shall  be  delivered  to  the  officer  on  the  same  day,  no  prefer- 
ence shall  be  given  to  either  of  such  writs;  but  if  a  suffi- 
cient sum  of  mouey  be  not  made  to  satisfy  all  executions, 
the  amount  made  shall  be  distributed  to  the  several  creditors 
in  proportion  to  the  amount  of  their  respective  demands. 
In  all  other  cases  the  writ  of  execution  first  delivered  to  the 
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o£Bcer  shall  be  first  satisfied.  And  it  shall  be  the  dutj  of 
the  officer  to  indorse  on  every  writ  of  execution  the  time 
when  be  received  the  same,  but  nothing  herein  contained 
shall  be  so  construed  as  to  afi*ect  any  preferable  lien  which 
one  or  more  of  the  judgments  on  which  execution  issued 
may  have  on  the  lands  of  the  judgment  debtor." 

By  the  foregoing  section,  where  two  or  more  judgments 
are  recovered  at  the  same  term  of  court  against  the  same 
debtor,  and  where  there  is  no  priority  of  lien,  and  execu- 
tions are  issued  thereon  during  such  term,  or  within  ten 
days  thereafter,  and  placed  in  the  hands  of  the  sheriff, 
whether  on  the  same  or  different  days,  no  preference  shall 
be  given  either  of  said  writs,  but  if  the  property  levied 
upon  is  insufficient  to  satisfy  all  the  executions,  the  money 
realize^l  from  the  sale  must  be  distributed  or  appropriated 
to  the  several  execution  creditors  in  proportion  to  the 
amounts  of  their  respective  judgments.  The  legislature, 
by  the  section  quoted,  has  further  provided  that  'Mn  all 
other  cases  the  writ  of  execution  first  delivered  to  the  offi- 
cer shall  be  first  satisfied.''  In  other  words,  in  all  cases 
where  executions  are  not  issued  during  the  term  at  which 
the  judgments  are  entered,  or  within  ten  days  after  the 
term,  as  well  as  where  the  writs  are  received  by  the  officer 
on  different  days,  the  proceeds  of  the  sale  of  the  preperty 
must  be  first  applied  in  satisfaction  of  the  execution  first 
delivered  to  the  officer,  and  so  in  the  order  of  their  prior- 
ity. By  the  last  clause  of  the  section  provision  is  made 
saving  the  rights  of  preferable  lien-holders,  but  this  limi- 
tation, or  proviso,  applies  alone  to  lands  within  the  county 
upon  which  the  judgment  is  a  lien,  and  not  to  lands  out  of 
the  county  where  the  judgments  were  rendered,  nor  to 
goods  and  chattels,  for  upon  neither  of  which  does  a  judg- 
ment operate  as  a  lien. 

Section  481  was  under  consideration  in  Hibbard  o.  Wtil^ 
5  Neb.,  41,  and  Mr.  Justice  Gantt,  in  delivering  the 
opinion  of  the  court,  after  quoting  the  section  mentioned. 
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uses  this  language:  "The  above  seems  to  be  the  only  cases 
ID  which  the  statute  authorizes  the  apportionment  of  money 
arising  from  the  sale  of  a  debtor's  land  on  execution  pro 
rata  to  judgment  creditors.  The  one  is  where  two  or 
more  ezcutions  against  the  same  debtor  shall  be  issued  dur- 
ing the  term  at  wiiich  the  judgments  were  rendered,  or 
within  ten  days  thereafter;  the  other  when  two  or  more 
executions  against  the  same  debtor  are  issued  and  placed  in 
the  hands  of  the  officer  on  the  same  day.'' 

SiaU  0.  Hunger^  17  Neb.,  216,  was  where  several  execu- 
tions issued  by  a  justice  of  the  peace  were  delivered  to  the 
officer  on  the  same  day,  and  it  was  held  that  the  provisions 
of  section  484  were  applicable  to  executions  issued  by  jus- 
tice courts,  and  that  the  money  realized  from  the  8ale  of 
the  property  levied  u]K)n  must  be  distributed  pro  rata 
among  the  several  judgment  creditors. 

In  the  case  under  consideration,  the  judgments  of  D.  M. 
Steele  &  Co.  and  the  Farmers  &  Merchants  Bank  were  en- 
tered at  the  same  term  of  court  and  on  the  same  day,  and 
executions  were  issued  thereon  during  the  term  and  placed 
in  the  hands  of  the  sheriff  at  the  same  time.  All  the 
other  judgments  were  subsequently  rendered  in  the  jilstice 
court  and,  with  the  exception  of  the  one  in  favor  of  Allen 
Bros.,  were  transcripted  to  the  district  court  and  execu- 
tions issued  thereon  by  the  clerk  thereof  at  the  same  term 
of  court  the  judgments  in  favor  of  the  Farmers  &  Mer^ 
chants  Bank  and  D.  M.  Steele  &  Co.  were  obtained. 
Does  the  fact  that  transcripts  of  the  judgments  were  filed  in 
the  district  court  and  executions  were  issued  therefrom  and 
delivered  to  the  sheriff  at  the  same  term  the  two  judgments 
were  procured  authorize  the  applying  of  the  proceeds  of  the 
(*ale  in  question  p*o  rata  upon  all  the  executions  issued  out 
of  the  district  court?  It  is  obvious  that  the  question  must 
be  answered  in  the  negative,  unless  the  judgments,  of  which 
transcripts  were  filed  and  entered  upon  the  execution  docket, 
stand  upon  the  same  footing  with  the  judgments  rendered 
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ID  the  district  court.  We  do  not  think  such  is  the  case. 
The  purpose  of  the  legislature  in  enacting  the  section  of 
the  statute  we  have  been  considering  was  to  provide  that 
there  should  be  no  preference  in  cases  where  two  or  more 
executions  are  sued  out  of  the  same  court  in  term  time  or 
within  a  8|)ecified  number  of  days  thereafter  on  judgments 
rendered  at  the  same  term  against  the  same  defendant,  and 
when  there  is  no  priority  of  lien.  Section  561  of  the  Code 
provides  for  the  filing  of  transcripts  of  judgments  rendered 
by  justices  of  the  peace  in  the  district  court  of  the  county 
in  which  the  judgments  were  recovered.  The  next  section 
makes  such  judgment  so  transcripted  and  filed  in  term  time 
a  lien  upon  the  lands  of  the  defendant  from  the  date  of  the 
filing,  but  when  filed  in  vacation  it  is  a  lien  as  against  the 
judgment  debtor  from  the  day  of  filing,  "and  against  sub- 
sequent judgment  creditors  from  the  first  day  of  the  next 
succeeding  term,  in  the  same  manner,  and  to  the  same  ex- 
tent as  if  the  judgment  had  been  rendered  in  the  district 
court."  Section  563  declares  that  "execution  may  be 
issued  thereon  to  the  sheriff  by  the  clerk  of  the  court  in 
the  same  manner  as  if  the  judgment  had  been  taken  in 
court,  and  the  sheriff  shall  execute  and  return  the  same  as 
other  executions."  It  is  plain  from  these  provisions  that 
the  filing  and  docketing  of  such  transcript  does  not  trans- 
form the  original  judgment  into  a  judgment  of  the  district 
court.  The  statute  authorizes  such  filing  simply  for  the 
purpose  of  making  the  judgment  a  lien  upon  the  real  estate 
of  the  debtor  and  for  being  enforced  by  the  issuing  of  exe- 
cution out  of  the  district  court.  (People  v.  Doe,  31  Cal., 
220;  Martin  v.  Mayor,  11  Abb.  Pr.  [N.  Y.],  295.) 

The  transcriptive  judgments  of  the  several  defendants  in 
error  not  being  judgments  of  the  district  court,  the  conclu- 
sion is  irresistible  that  they  are  not  proratable  in  the  dis- 
tribution of  the  fund  in  question.  The  clause  in  section 
484,  which  provides  that  "in  all  other  cases  the  writ  of 
execution  first  delivered  to  the  officer  shall  be  first  satisfied/' 
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governs  and  controls  in  making  distribution  of  the  proceeds 
of  the  sale  in  the  case  at  bar.  The  executions  in  favor  of 
the  defendants  in  error  were  not  upon  jjidgraents  obtained 
in  the  district  court,  nor  were  such  executions  placed  in  the 
sheriff's  hands  on  tlie  same  day  those  in  favor  of  the  bank 
and  D.  M.  Steele  &  Co.  were  delivered^  but  subsequently 
thereto;  hence  the  writs  first  delivered  to  the  officer  must 
be  first  satisfied. 

We  have  examined  the  three  cases  cited  by  counsel  for 
the  defendants  and  find  them  not  in  point.  In  Wileox  vl 
Mayy  19  O.,  408,  three  judgments  were  entered  at  the  suit 
of  different  creditors  against  the  same  defendant  in  the 
same  court,  at  the  same  term,  and  executions  were  issued 
during  the  term,  but  on  different  days,  directed  to  the 
sheriff  of  another  county,  which  were  levied  upon  lands  of 
the  debtor.  The  money  arising  from  the  sale  being  insuf- 
ficient to  satisfy  all  the  writs,  it  was  decided  that  it  must 
be  distributed  pro  rata  among  the  three  execution  creditors. 
To  the  same  effect  is  Clevenger  v.  Hansen,  24  Pac.  Rep. 
[Kan.],  61.  In  State  v.  Hunger,  17  Neb.,  216,  twenty- 
four  executions  were  issued  upon  separate  judgments  ob- 
tained in  different  justices'  courts  and  placed  in  tiie  officer's 
hands  on  the  same  day.  It  was  held  that  the  proceeds  of 
the  sale  should  be  applied  pro  rata  upon  the  several  execu- 
tions. The  question  we  have  been  considering  was  not  in- 
volved in  any  of  the  cases  above  referred  to.  The  order 
of  the  district  court  is  reversed  and  the  cause  remanded  for 
further  proceedings. 

Keyebsed  and  kemanded. 
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John  R.  Perry  v.  State  op  Nebraska. 

Filed  April  4,  1895.     Na  7447. 

1.  Criminal  Law:  Names  of  State's  Witnbsseb.    When  tlie 

sorname  and  the  initials  of  the  Christian  name  of  a  witness  ap- 
pear npon  an  information  in  a  criminal  prosecntion,  it  is  a  suffi- 
cient compliance  with  the  statute  requiring  the  names  of  the 
state's  witnesses  to  be  indorsed  upon  the  information  before  trial. 

2.  Larceny:  Evidence.     In  a  prosecution  for  larceny,  if  the  owner 

of  the  property  alleged  to  hsTe  been  stolen  is  examined  as  a  wit- 
ness upon  the  trial,  his  testimony  that  he  did  not  consent  to  the 
taking  of  the  property  is  indispensable  to  a  conviction. 

Error  to  the  district  court  for  Fillmore  county.    Tried 
below  before  Hastings,  J. 

Farrifigton  Power  and  John  C  Martin^  for  plaintiff  in 
error. 


A.  8.  Churchillf  Attorney  OenercU,  for  the  state* 

NORVAL,  C.   J. 

An  information  was  filed  by  the  county  attorney  in  the 
district  court  of  Fillmore  county,  charging  John  R.  Perry, 
the  plaintiff  in  error,  with  the  larceny  of  a  buggy  of  the 
value  of  $50,  the  property  of  one  John  W.  Frantz.  Upou 
the  trial  of  the  prisoner  a  verdict  of  guilty  was  returned,  and 
he  was  sentenced  to  the  penitentiary  for  the  period  of  one 
year  and  to  pay  the  costs  of  the  prosecution,  taxed  at  $228.68. 

It  is  contended  that  the  court  erred  in  permitting  Albert 
F.  Herriot  to  testify  as  a  witness  on  behalf  of  the  state, 
for  the  reason  that  his  full  Christian  name  was  not  indorsed 
upon  the  information,  his  initials  and  surname  alone  being 
thereon  indorsed.  The  statute,  section  579  of  the  Criminal 
Code,  requires  that  the  names  of  the  state's  witnesses  in  a 
criminal  prosecution  must  be  indorsed  upon  the  information 
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before  the  trial.  Strictly  speaking,  the  name  of  a  person 
consists  of  his  given  and  surname,  yet  we  are  unwilling  to 
hold  that  the  full  Christian  name  of  the  witness  must  be 
indorsed  on  an  information,  although  the  better  practioe  is 
for  the  county  attorney  to  do  so.  Where  the  witness'  sur- 
name and  the  initials  of  his  Christian  name  appear  upon 
the  information  it  is  a  sufficient  compliance  with  the  law. 
Initials  only  for  the  given  name  are  frequently  used  both 
in  official  and  business  transactions,  and  to  declare  that 
when  such  initials  are  employed  it  is  no  name  would  be  a 
harsh  rule.  Such  a  construction  would  invalidate  an  in- 
formation signed  by  the  county  attorney  by  the  initials  of 
his  Christian  name.  It  has  been  held  (hat  where  an  officer 
in  signing  the  jurat  to  the  verification  of  an  information  in 
a  criminal  case  gave  the  initials  only  of  his  Christian  name, 
it  is  a  sufficient  signing.  {Rice  v.  People,  16  Mich.,  9.  See 
Fewlaas  v.  AbboU,  28  Mich.,  270.)  The  objection  to  the  ex- 
amination of  the  witness  Herriot  is  not  well  taken,  and  is 
overruled. 

The  next  assignment  of  error  is  that  the  verdict  of  guilty 
is  not  supported  by  sufficient  evidence.  The  only  testi  mony 
in  the  case  was  that  given  on  the  part  of  the  prosecution, 
and  it  is  urged  that  it  does  not  show  that  the  buggy  in 
question  was  stolen,  or  taken  without  the  consent  of  the 
owner.  It  is  an  elementary  rule  in  criminal  law  that  it  is 
indispensable  to  the  commission  of  larceny  that  the  prop- 
erty alleged  to  have  been  stolen  should  have  been  taken 
against  the  will  of  the  owner,  and  it  is  incumbent  upon  the 
state  in  such  a  prosecution  to  establish  that  fact  before  a 
conviction  can  be  had.  Does  the  proof  show  that  the 
buggy  was  taken  against  the  consent  of  the  owner?  The 
question  must  be  answered  in  the  negative.  From  the  evi- 
dence returned  in  the  bill  of  exceptions  it  appears  that  the 
prosecuting  witness,  John  W.  Frantz,  at  the  time  of  the 
allied  theft  resided  in  Fillmore  county;  that  on  July  29, 
1894,  he  went  to  Geneva,  the  county  seat,  in  his  buggy. 
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arriving  about  6  oMock  iu  the  evening;  that  he  tied  his 
horse  to  the  hitch  rack  in  one  of  the  principal  streets  of 
thecitjy  the  horse  being  attached  to  the  vehicle;  that  aboat 
10  o'clock  of  the  same  evening  he  returned  to  the  place 
where  he  had  left  his  rig  and  discovered  that  his  horse  was 
unhitched  from  the  buggy  :.iid  the  latter  was  gone;  that 
some  five  weeks  thereafter  the  vehicle  was  found  in  the 
possession  of  the  plaintiff  in  error;  that  the  buggy  was 
worth  from  $40  to  $50.  There  is  an  entire  lack  of  compe- 
tent evidence  in  the  case  before  us  proving,  or  tending  to 
establish,  a  want  of  consent  to  the  taking  of  the  buggy  in 
dispute,  on  the  part  of  Mr.  Frantz,  the  owner.  Although 
Mr.  Frantz  was  called  and  examined  as  a  witness  by  the 
state  he  was  not  interrogated,  nor  did  he  testify  upon  the 
point,  whether  or  not  he  gave  his  consent  or  permission  to 
the  taking  of  the  property.  So  far  as  the  testimony  in  the 
record  discloses,  the  buggy  may  have  been  taken  by  the 
permission  of  the  owner,  or  under  a  claim  of  title,  or  un- 
der circumstances  which  repel  all  presumptions  of  felonious 
intent.  Mr.  Frantz  being  in  attendance  upon  the  trial  as  a 
witness,  his  testimony  that  he  did  not  consent  to  the  taking 
of  the  buggy  was  necessary  to  a  conviction.  The  reason 
for  the  rule  is  that  his  testimony  is  the  best  evidence  of  the 
fact,  and  secondary  evidence  is  allowable  only  when  the 
primary  or  best  evidence  is  not  attainable. 

In  1  Phillipps,  Evidence  [5th  Am.  ed.],  note  183,  section 
635,  it  is  said:  ''In  all  cases,  but  especially  in  this,  the 
larceny  itself  must  be  proved  by  the  best  evidence  the  na- 
ture of  the  case  admits.  *  *  *  This  should  be  by  the 
testimony  of  the  owner  himself,  if  the  profierty  was  taken 
from  his  immediate  possession,  or  if  from  the  actual  pos- 
session of  another,  though  a  mere  servant  or  child  of  the 
owner,  that  other  must  be  sworn,  so  that  it  may  appear  that 
the  immediate  possession  was  violated,  and  this,  too,  with- 
out the  consent  of  the  person  holding  it.  Where  non- 
consent  is  an  essential  ingredient  in  the  offense,  as  it  is 
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here,  direct  proof  alone,  from  the  person  whose  non-conseiit 
is  necessary,  can  satisfy  the  rule.  You  are  to  prove  a 
negative,  and  the  very  person  who  can  swear  directly  to 
the  necessary  negative  must,  if  possible,  always  be  pro- 
duced. (Rex  V.  Rogers,  2  Campb.  [Eng.],  654;  Williams 
V.  East  India  Co,,  3  East  [Eng.],  192,  201.)  Other  and 
inferior  proof  cannot  be  resorted  to  till  it  be  impossible  to 
procure  this  best  evidence.  If  one  person  be  dead  who  can 
«wear  directly  to  the  negative,  and  another  be  living  who 
can  yet  swear  to  the  same  thing,  he  must  be  produced. 
In  such  cases,  mere  presumptive  prima  facie  or  cincum- 
stantial  evidence  is  secondary  in  degree,  and  cannot  be  used 
till  all  the  sources  of  direct  evidence  are  exhausted.^' 

This  court  in  Bubster  v.  State,  33  Neb.,  663,  decided 
that  in  a  prosecution  for  larceny  the  owner  of  the  property 
ordinarily  must  be  called  as  a  witness  to  prove  the  taking 
of  the  property  was  without  his  consent.  This  doctrine  is 
supported  by  the  follow! rx  authorities:  Rapalje,  Larceny 
&  Kindred  OfiFenses,  sec.  135;  Siaie  v,  Morey,  2  Wis.,  362; 
SlaU  V.  Moon,  41  Wis.,  684;  Erskine  v.  State,  1  Tex.  (^t. 
App.,  405;  Jackson  v.  Staie,  7  Tex.  Ct.  App.,  363;  Wilson 
V.  State,  12  Tex.  Ct.  App.,  481;  Bowling  v.  State,  13  Tex. 
Ct.  App.,  338. 

Because  of  the  insufficiency  of  the  evidence,  the  judg- 
ment 4s  reversed  and  the  cause  remanded  for  a  new  trial. 


Reversed  and  remanded. 


44    417 

W.  C.  Ooffield  v.  State  of  Nebraska.  S  2?? 


Filed  Apbil  4,  1895.    No.  6853. 

1.  Oriminal  Im.w:  Pssliminaby  Examination:  Waiver.    A 
defendant,  nnlees  a  fugitiva  ttom  joBtioe,  is  entitled  to  a  pre- 
liminary examination  before  lie  can  be  placed  npon  trial  in  a 
31 
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prosecation  by  informatioo,  unless  be  waiyes  sncb  examioatiOD, 
T?bicb  be  may  do  eitber  wben  broogbt  before  tbe  examining^ 
magistrate,  or  when  called  upon  to  plead  to  tbe  information  in 
tbe  district  coort 

2.  :  :  Objection  After  Vekdict.    It  is  too  late  after 

yerdict  to  raise  tbe  objection  tbat  a  preliminary  examination  baa 
not  been  bad  for  tbe  crime  cbarged  in  tbe  information. 

3.  :  :  Objection  to  Trial.    Socb  objection  must  bo 

raised  before  going  to  trial  by  motion  to  qaasb  tbe  informatioi^ 
or  by  plea  in  abatement, 

4.  Adoption    of   Foreign     Statute    and    Construotion* 

libera  tbe  legislatare  adopts  tbe  statute  of  anotber  stale,  the 
judicial  construction  which  it  has  already  receiyed  in  such  state 
is  also  adopted. 

6.  Information  Without  Freliminary  Examination:  Ju- 
risdiction. Fourth  point  of  the  syllabus  of  White  o.  State,  ^^ 
Neb.,  341,  oyerruled. 

Error  to  the  district  court  for  Douglas  county.  Tried 
below  before  Scott,  J. 

JEstelle  &  Hoeppner,  for  plaintiff  in  error : 

Plaintiff  in  error  having  had  a  preliminary  examination 
on  a  complaint  charging  the  forgery  of  one  instrument,  the 
filing  of  an  information  by  the  county  attorney  charging 
the  forgery  of  another  instrument  was  without  jurisdiction 
and  void.  (  While  v.  8taU,  28  Neb.,  341.) 

A.  S.  Churchilly  Attorney  Oeneraly  for  the  state : 

An  immaterial  variance  should  be  disregarded.  {Moore 
V.  StaUj  20  Tex.  App.,  233;  Johnston  Harvester  Cb.  r. 
(Xark^  30  Minn.,  308;  Kopplekom  v.  Huffmanj  12  Neb.,. 
99;  Began  v.  aReilly,  32  Cal.,  11;  Plate  v.  Vega,  31 
Cal.,  383;  Hedriok  v.  Osborne,  99  Ind.,  143.) 

NORVAL,  C.  J. 

An  information  was  filed  in  the  court  below  oontainins^ 
two  counts,  one  charging  the  plaintiff  in  error  with  the 
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forgery  of  a  draft  and  the  other  with  the  uttering  and  pub- 
lishing of  the  same  instrument.  To  the  information  a 
plea  of  not  guilty  was  entered  by  the  accused,  whereupon^ 
be  was  tried  and  convicted  under  both  counts. 

But  one  ground  is  urged  in  this  court  for  a  reversal  of 
the  judgment,  and  that  is  the  prisoner  has  not  had  a  pre- 
liminary examination  for  the  offenses  charged  in  the  infor* 
mation.  The  record  shows,  and  it  is  conceded  by  counsel 
for  the  plaintiff  in  error,  that  a  complaint  under  oath  was 
made  before  a  magistrate  charging  the  accused  with  having 
forged  and  uttered  a  certain  bank  draft,  and  that  a  prelimi-- 
nary  examination  was  duly  had  before  such  magistrate- 
prior  to  the  filing  of  the  information  in  the  district  court. 
It  is  insisted,  however,  that  the  draft  set  out  in  the  com- 
plaint and  the  one  set  forth  in  the  information  are  different 
instruments.  The  following  is  a  copy  of  the  draft  con- 
tained in  the  complaint : 

"No.  34872.  Ft.  Soott,  Kansas,  Nov.  13,  '93. 

''Chase  National  Bank  of  New  York,  pay  to  the  order 
of  W.  a  Coffield  (1800.00)  eighteen  hundred  dollars. 

"State  Bank  op  Ft.  Scott, 
"Jab.  R.  Colean,  CaakierJ^ 

The  instrument  set  forth  in  the  information  under  which 

t^e  conviction  was  had  is  in  the  words  and  figures  follow- 
kg: 

"B^oitr  Soott,  Kansas,  Nov.  13,  1893.     No.  34872. 

*'  The  State  Bank  of  Fort  Scott,  pay  to  the  order  of  W* 
C*  Ooffield  ($1800.00)  eighteen  hundred  dollars. 

**  To  Chase  National  Bank,  New  York. 

**  James  R.  Colean,  Cashier*.'' 

'  -^  oomparison  will  disclose  that  the  complaint  and  infor- 
^''^^ioii  described  and  set  forth  substantially  the  same  of- 
feoso«  In  the  complaint  the  "  No.  34872  "  appears  upon 
tu^    Yippe**  left-hand  corner  of  the  draft,  while  the  same^ 

i^utnber  is  on  the  right-hand   corner  of  the  instrument 


420  NEBRASKA  REPORTS.  [Vol.  44 


Coffield  V.  State. 


copied  into  the  information.  The  words  '^  State  Bank  of 
Ft.  Scott  ^^  are  immediately  above  the  signature  of  the 
cashier  on  the  draft  as  copied  into  the  complaint,  while 
they  appear  on  the  second  line  from  the  top  of  the  instru- 
ment  set  out  in  the  information.  Again,  the  words  *^  Chase 
National  Bank  of  New  York ''  are  on  the  second  line  of 
the  draft  alleged  in  the  complaint  to  be  forged,  and  the 
words  "To  Chase  National  Bank  New  York'^  appear  in 
the  copy  of  the  instrument  in  the  information  just  above 
the  name  of  the  cashier.  The  variances  above  indicated 
are  insufficient  to  show  that  a  different  crime  is  alleged  in 
the  information  from  that  for  which  the  preliminary  ex- 
amination was  had.  Both  before  the  magistrate  and  in  the 
•district  court  the  plaintiff  in  error  was  charged  with  the 
forging  and  uttering  of  the  same  obligation.  The  instru- 
ment set  out  in  the  information  beara  the  same  date,  is  for 
a  like  amount,  purporting  to  have  been  drawn  by  the  same 
individual  as  cashier  and  upon  the  same  bank  as  the  one 
copied  into  the  complaint.  The  purport  and  effect  of  each 
is  identically  the  same,  notwithstanding  the  slight  and  im- 
material variance  alluded  to.  In  no  proper  sense  is  a  pre- 
liminary examination  before  a  magistrate  a  trial,  and  the 
rules  which  govern  in  respect  to  the  fraud  and  construction 
of  criminal  pleadings  are  not  applicable  to  such  prooeed- 
ings*  The  objection  that  plaintiff  in  error  has  not  had  a 
preliminary  examination  for  the  matters  averred  in  the  in- 
formation is  not  well  taken. 

For  another  reason  a  reversal  cannot  be  had  upon  the 
ground  urged.  No  complaint  was  made  in  the  trial  court 
that  a  preliminary  examination  was  not  had,  until  after  ver- 
dict, the  objection  being  first  presented  in  the  motion  for  a 
new  trial  and  then  by  a  motion  in  arrest  of  judgment 
This  was  too  late.  It  should  have  been  raised  before  he 
pleaded  not  guilty,  either  by  a  motion  to  quash  the  infor- 
mation or  by  plea  in  abatement  on  the  ground  tliat  there 
liad  been  no  preliminary  examination  as  required  by  stat- 
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uteyand  do  waiver  of  the  same.  {Cowan  v.StcUCj  22  Neb., 
519;  Davis  v.  State,  31  Neb.,  252.) 

Section  585  of  the  Criminal  Code  in  express  terms  pro- 
vides that  a  preliminary  examination  may  be  waived.  It  is 
obvious  that  this  may  be  done  either  when  the  defendant  is 
called  upon  to  plead  to  the  information,  or  when  brought  be- 
fore the  examining  magistrate.  The  failure  to  give  a  pris- 
oner a  preliminary  examination  does  not  oust  the  district 
court  of  jurisdiction.  It  is  a  mere  defect  in  the  proceedings 
which  the  accused  may  waive,  and  he  will  be  deemed  to 
have  done  so  if  the  objection  is  not  timely  made.  If  there 
eould  be  any  doubt  upon  the  proposition,  it  is  set  at  rest  by 
section  444  of  the  Criminal  Code,  which  declares  that  ^*  the 
accused  shall  be  taken  to  have  waived  all  defects  which  may 
be  excepted  to  by  motion  to  quash,  or  a  plea  in  abatement^ 
by  demurring  to  an  indictment  or  pleading  in  bar,  or  the 
general  issue."  We  are  aware  that  in  White  v.  State,  2& 
Neb.,  341,  this  court  has  held  that  an  information  filed  by 
the  county  attorney  in  the  district  court  without  a  previous 
examination  for  the  offense  before  a  magistrate,  except  the 
accused  is  a  fugitive  from  justice,  confers  no  jurisdiction 
upon  the  district  court,  but  the  doctrine  therein  laid  down 
is  unsound  and  the  case  has  been  practically  overruled  by 
later  decisions  of  this  court.  In  White  v.  State,  supra,  too 
narrow  a  construction  was  placed  upon  the  statute;  besides, 
the  provisions  of  section  444,  already  quoted,  were  entirely 
overlooked.  Again,  People  v.  Chapman,  62  Mich.,  280, 
was  relied  upon  as  a  precedent,  yet  this  court  overlooked 
the  fact  that  the  objection  in  the  Michigan  case,  that  there 
bad  been  no  preliminary  examination  and  no  waiver 
thereof,  was  raised  by  a  motion  to  qua%h,  while  in  White  v. 
State  the  objection  was  not  taken  until  after  the  verdict.  . 

It  has  been  held  that  defects  in  the  verification  of  an 
information  are  waived  unless  made  before  trial.  {Davis  v. 
State,  31  Neb.,  247;  Hodgkins  v.  State,  36  Neb..  160; 
Bailey  v.  State^  36  Neb.,  808.)     And  in  the  language  em- 
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ployed  by  Judge  Post  in  his  opinion  in  Hodgkina  r.  StaUy 
*^  The  provision  for  the  verification  of  an  information  before 
a  magistrate  is  surely  not  more  imperative  than  the  provis- 
ion found  in  section  685  of  the  Criminal  Code,  that  no 
information  shall  be  filed  against  any  person,  except  fugi- 
tives from  justice,  until  such  person  shall  have  had  a  pre- 
liminary examination  as  provided  by  law.  Yet  it  has  been 
repeatedly  held  that  by  pleading  not  guilty,  and  going  to 
trial  on  the  issue  thus  formed,  the  accused  waives  his  right 
to  object  on  the  ground  that  he  has  not  had  a  preliminary 
examination.'' 

The  statute  of  Michigian  relating  to  prosecutions  of  of- 
fenses by  information  contains  this  provision  :  *'  No  in- 
formation shall  be  filed  against  any  person,  for  any  offense, 
until  such  person  shall  have  had  a  preliminary  examina- 
tion therefor,  as  provided  by  law,  before  a  justice  of  the 
peace,  or  other  examining  magistrate  or  officer,  unless  such 
person  shall  waive  his  right  to  such  examination ;  Provided 
however^  That  informations  may  be  filed  without  such  ex- 
amination against  fugitives  from  justice/'  (Michigan  Laws 
of  1859,  p.  393,  sec.  8.)  Section  585  of  our  Criminal 
Code  was  copied  literally  from  the  statute  of  the  state  of 
Michigan,  and  that  too  after  it  had  been  construed  by  the 
highest  tribunal  of  that  state.  The  precise  question  first 
oame  before  the  supreme  court  of  Michigan  in  1862,  in 
Waahhum  v.  People,  10  Mich.,  383,  in  wliich  Christianqr, 
J.,  after  quoting  the  statute  says:  ''It  is  not  doubted  that 
a  defendant,  unless  a  fugitive  from  justice  (which  is  not 
pretended  here),  has  a  right  to  insist  u{>on  such  examination 
before  he  can  be  put  upon  his  trial,  or  called  upon  to  an- 
swer the  information.  But  the  statute  is  express  that  he 
may  waive  his  right;  and  we  think  he  may  waive  it  when 
called  upon  to  plead  to  the  information,  as  well  as  when 
brought  before  the  magistrate  for  examination.  It  is  not 
a  matter  which  goes  to  the  merits  of  the  trial,  but  to  the 
regularity  of  the  previous  proceedings.     If  he  make  no 
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'Objection  on  the  ground  that  such  examination  has  not 
been  had  or  waived,  he  must  be  understood  to  admit  that 
it  has  been  had,  or  that  he  has  waived  or  now  intends  to 
waive  it  If  he  intends  to  insist  upon  the  want  of  the  ex- 
aminatioUy  we  think  he  should,  by  plea  in  abatement,  aet 
up  the  fact  that  it  has  not  been  had,  upon  which  the  proee- 
<:Qting  attorney  might  take  issue,  or  reply  a  waiver;  or  he 
must  upon  a  proper  showing  by  affidavit,  move  to  quash 
the  information.  The  latter  is  the  simpler  course/'  The 
«ame  doctrine  has  been  adiiered  to  in  Hicks  v.  People^  10 
Mich.,  395;  People  v.  Jones,  24  Mich.,  214;  Hamilton  v. 
PeopUy  29  Mich.,  177 ;  People  v.  Williams,  53  N.  W.  Rep. 
[Mich.],  779. 

It  is  a  familiar  rule  that  the  legislature  by  adopting  the 
statute  of  another  state  thereby  adopts  the  construction  it 
has  already  received  by  the  courts  of  that  state.  It  fol- 
iows  that  where  a  defendant  pleads  not  guilty  to  an  in- 
formation and  goes  to  trial  without  any  objection  that  a 
preliminary  examination  has  not  been  had  or  waived,  he 
will  be  considered  to  have  waived  such  examination.     The 

judgment  is 

Affirmed. 


ITeubon  Mobbis,  appellant,  v.  Marion  G.  Merrell 

et  al.,  appellees. 

Filed  April  4, 1895.    No.  0745. 

1.  Counties:  Ck)UNTY  Boabd:  Proobedings.  Coantj  eommia- 
sioners  cannot  legally  transact  county  bosineas  except  at  a  regu- 
lar aeeaion  of  the  county  board,  or  one  specially  called  by  the 
oonnty  derk  of  which  notice  ia  given  in  the  mode  prorided  by 
law. 


2. 


:  Location  of  Drainage  Ditches:  Validity  of  Pbo- 

CEEDING.  On  July  9,  1892,  a  petition  for  the  location  ond  con- 
struction of  a  ditch  was  filed  with  the  county  clerk  of  B.  county, 
and  on  the  same  day  the  oonnty  commissioners  adjourned  to  meet 
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on  Angast  2,  following.  On  Jnly  16,  without  any  special 
sion  of  the  oonnty  hoard  being  calIecl,two  membera  of  the  board 
of  connty  commissioners,  together  with  the  connty  sarveyor,  met 
at  the  office  of  the  connty  clerk,  and  upon  consideration  of  said 
petition  located  the  proposed  ditch  and  ordered  the  oonstractioi> 
thereof.  Held^  That  the  proceedings  were  a  nnllity,  and  the  8pe> 
cial  assessments  levied  for  the  pnrpose  of  paying  for  snch  im- 
provement were  absolutely  void. 

3.  Injunotion:  Rbstbainino  Collection  of  Void  Taxes:  Pab* 
TIES.  A  party  who  is  not  guilty  of  laches  may  invoke  the  aid 
of  a  court  of  equity  to  restrain  the  collection  of  a  void  tax  or 
assessment. 

ApPEAii  from  the  district  court  of  Bart  county.  Heard 
below  before  Ferguson,  J. 

Wharton  <Se  Baird  and  H.  Wade  Oillia,  for  appellant^ 
cited :  Commissioners  of  Merrick  County  v.  Baty,  10  Neb.^ 
176;  Morrill  v.  Taylor,  6  Neb.,  246;  Lyman  v,  Anderson^, 
9  Neb.,  367. 

W.  (?.  Sears,  Lake,  Hamilton  &  Maxwell,  and  Jesse  T^ 
Davis,  contra,  cited :  Touzalin  v.  City  of  Omaha^  26  Neb.^ 
817. 

Ira  Thomas,  also  for  appellees. 

NORVAL,  C.  J. 

This  action  was  brought  by  Nelson  Morris  in  the  district 
court  of  Burt  county  to  enjoin  the  location  and  construe* 
tion  of  a  ditch  over  his  lands,  and  to  restrain  the  colIectioD 
of  the  special  assessments  made  against  said  lands  for  the 
purp()-(  of  paying  the  costs  of  constructing  said  ditch.  A 
general  demurrer  to  the  petition  was  sustained  by  the  court 
and  the  action  dismissed.     PlaintifiP  appeals. 

It  appears  from  the  petition  that  on  the  9th  dajr  of  July^ 
1892,  there  was  filed  in  the  office  of  the  county  clerk  of 
Burt  connty  a  petition  signed  by  J.  H.  Stork  and  others,, 
prayii^g  the  board  of  county  commissioners  to  locate  and 
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eoDstruct  a  ditch  upon  a  certain  described  route,  the  same 
being  over  and  across  lands  owned  by  the  plaintiff;  that  on 
the  16th  day  of  the  same  month  two  of  the  county  com- 
missioners, W.  T.  Berry  and  F.  E.  Higley,  with  the  county 
surveyor,  W.  E.  Pratt,  met  in  the  county  clerk's  office  and, 
upon  consideration  of  the  petition,  entered  an  order  upon 
the  journal  of  the  commissioners  to  the  effect  that  the  im- 
provement is  necessary  and  will  be  conducive  to  the  public 
health,  convenience,  and  welfare,  and  that  the  proposed  lo- 
cation is  thf  best  and  the  most  practicable  route.  W.  E. 
Pratt  was  appointed  engineer  on  said  ditch,  and  ordered  at 
once  to  make  the  necessary  survey,  levels,  and  estimates, 
also  the  assessments  against  the  lands  benefited  by  said 
improvement.  Subsequently,  the  county  commissioners 
adopted  the  report  and  assessment  made  by  the  engineer. 
Claims  for  damages  by  reason  of  the  location  of  the  ditch 
were  allowed  C.  M.  Woodworth,  A.  J.  McOannahan,  and 
May  Burch,  all  other  claims  being  rejected.  Advertisement 
for  bids  for  the  construction  of  the  proposed  ditch  was  made^ 
bids  were  received,  and  the  contract  for  said  construction 
was  awarded  to  the  defendant  George  Southerland.  It  is 
also  alleged  that  on  December  2,  1892,  the  county  clerk, 
without  any  order  or  entry  of  an  order  from  the  board  of 
county  commissioners,  made  and  delivered  to  the  county 
treasurer  a  special  duplicate  containincr  said  assessment; 
that  the  county  treasurer,  unless  restrained,  will  advertise 
and  sell  plaintiff's  land  to  pay  said  assessments;  that  the 
county  commissioners  will  allow  claims  for  work  upon  said 
ditch,  for  damages  occasioned  thereby  and  for  payment  for 
other  costs  and  expenses,  including  services  of  the  engineer; 
that  George  Sutherland  threatens,  and  is  about,  to  construct 
said  ditch  across  the  lands  belonging  to  plaintiff.  The 
sixth  paragraph  of  the  petition  is  in  the  following  lan- 
guage: 

"6.  Plaintiff  alleges   that   the  whole  of  the   proceed- 
ings of  the  board  of  county  commissioners  of  said  Burt 
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county,  and  of  said  county  clerk,  are  utterly  void  and 
without  authority  or  warrant  of  law,  because  the  said 
county  clerk  did  not  at  the  next  meeting,  after  the  filiog  of 
the  petition  for  the  conetruction  of  said  ditch  herein  re- 
ferred to,  deliver  a  copy  of  said  petition  to  the  board  of 
county  commissioners  at  their  next  meeting  after  the  filing 
of  said  petition  on  the  9th  day  of  July,  1892.  Plaintiff 
alleges  that  on  the  16th  day  of  July,  1892,  that  the  pre- 
tended meeting  of  W.  T.  Berry  aud  the  hereinbefore  men- 
tioned F.  E.  Higley  was  utterly  and  absolutely  void,  with- 
out authority  or  warrant  at  law,  because  ihe  same  was  not 
upon  a  day  fixed  by  statute  for  holding  meetings  of  boards 
of  counly  commissioners;  that  it  was  not  a  meeliug  which 
had  been  called  or  pretended  to  be  called,  or  was  special,  of 
said  board  of  county  commissioners;  nor  was  the  same 
upon  a  day  to  which  said  board  of  oonnly  commissioners 
had  adjourned,  bnt  plaintiff  alleges  the  fact  to  be  that  on 
the  9th  day  of  July,  1892,  said  board  of  county  commis- 
sioners adjourned  until  the  2d  day  of  August,  1892." 

The  first  point  made  by  the  appellant,  and  upon  which 
he  relies  for  a  reversal  of  the  judgment,  is  that  the  pro- 
ceedings bad  on  July  16,  1892,  ordering  and  locating  the 
dileh  in  question,  are  without  jurisdiction  and  void,  for  the 
reason  ihat  the  board  of  county  commissioners  were  neither 
in  regular  nor  special  Gession  on  that  date,  and  therefore 
could  not  legally  transact  any  ofEcial  business  at  that  lime. 
a  our  view  the  objection  is  well  taken.  Sections  56  and 
i7,  chapter  18,  Compiled  Statutes,  are  as  follows: 

"Sec.  66.  The  county  commissioners  shall  meet  and  hold 
essions  for  the  transaction  uf  county  business  at  the  court 
lOuse  in  their  re3|)ective  counties,  or  at  the  usual  place  of 
loldJng  sessions  of  the  district  court,  on  the  second  Tues- 
lay  in  January,  third  Monday  in  June,  and  first  Tuesday 
n  October  of  each  year,  and  may  adjourn  from  time  to 

"Sea  67.  The  county  clerk  shall   have  power  to  call 
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special  sessions  when  the  interests  of  the  ooanty  demand  it, 
upon  giving  five  days^  notice  of  the  time  and  object  of 
calling  the  commissioners  together,  by  posting  up  notices 
in  three  pnblic  places  of  the  county,  or  by  publication  in  a 
newspaper  published  therein." 

The  first  section  quoted  above  fixes  the  time  for  holding 
the  regular  meetings  of  the  county  board,  and  authorizes 
the  board  to  prolong  a  session  by  regular  adjournments. 
By  said  section  57  provision  is  made  for  the  calling  of  special 
sessions  of  the  county  board,  and  it  specifies  by  whom  and  in 
what  manner  the  same  shall  be  called,  and  prescribes  the 
manner  in  which  notice  of  such  called  session  shall  be  given. 
The  county  commissioners  of  a  county  can  only  transact 
county  business  at  the  time  specificil  in  said  section  56  or  at 
some  regular  adjourned  session  of  the  board,  or  a  special 
session  called  in  the  manner  pointed  out  in  section  57.  Such 
is  evidently  the  l^islative  will.  The  statute  is  imperative, 
and  must  be  followed.  A  special  session  of  the  board  can 
only  be  called  in  the  mode  provided  by  law  and  notice 
thereof  must  be  published  or  posted  as  the  statute  directs. 
Such  notice  is  essential  to  the  validity  of  the  proceedings 
at  the  special  session.  It  is  jurisdictional.  The  failure  to 
give  the  required  notice  is  not  a  mere  irregularity.  From 
an  examination  of  the  averments  of  the  petition  in  this  case 
it  fully  appears  that  the  petition  for  the  location  of  the 
ditch  was  filed  on  July  9,  1892,  the  same  day  on  which 
the  county  board  adjourned  to  meet  on  the  2d  day  of  Au- 
gust, 1892.  Without  a  called  session  of  the  county  board, 
the  commissioners,  or  any  two  of  them,  could  not  lawfully 
meet  and  transact  county  business  prior  to  the  last  named 
date.  The  petition  for  the  ditch  was  acted  upon  at  an  al- 
leged session  held  on  July  16th,  at  which  but  two  of  the 
commissioners  were  present.  There  was  no  call  issued  by 
the  county  clerk  for  the  convening  of  the  county  board  at 
that  time,  nor  was  any  notice  of  such  pretended  meeting 
given.     The  proceedings  locating  the  ditch  were  without 
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jurisdiction,  and  are  void.  They  are  of  no  greater  validity 
than  had  the  same  been  made  by  any  other  two  citizens  of 
the  county.  Suppose  after  this  court  has  adjourned  to  a 
day  certain  two  members  thereof  should  meet  at  the  cap- 
itol  before  the  date  fixed  for  the  convening  of  the  court  and 
render  a  judgment  in  a  pending  cause.  Would  such  judg- 
ment have  any  validity?  Clearly  not.  {In  re  Tennll,  62 
Kan.,  29;  In  re  McCltLsky,  52  Kan.,  34.)  In  principle 
there  is  no  distinction  between  the  case  supposed  and  the 
one  before  us.  In  Morrill  v.  Taylor^  6  Neb.,  246,  it  is  said : 
''The  jurisdictional  fact  must  exist  before  an  irregularity 
can  occur,  for  without  the  existence  of  such  fact  there  is 
in  law  no  assessment,  and  all  subsequent  acts  of  the  officers 
are  mere  nullities.^' 

It  is  argued  by  counsel  for  appellees  that  plaintiff  cannot 
maintain  this  action  for  the  reason  he  has  not  paid  to  the 
county  treasurer  the  amount  of  the  alleged  special  assess- 
ment made  against  his  lands.  This  contention  is  founded 
upon  section  28  of  "An  act  to  provide  for  draining  marsh 
and  swamp  lands  in  the  state  of  Nebraska,"  the  same  be- 
ing chapter  89  of  the  Compiled  Statutes.  The  section  de- 
clares: "The  collection  of  assessments  to  be  levied  to  pay 
for  the  location  or  construction  of  any  ditch  shall  not  be 
enjoined  nor  declared  void ;  nor  shall  said  assessment  be  set 
aside  in  consequence  of  any  error  or  irregularity  committed 
or  appearing  in  any  of  the  proceeiiings  provided  by  this 
act,  and  no  injunction  shall  be  allowed  restraining  the  col- 
lection of  any  assessment  until  the  party  complaining  shall 
first  pay  to  the  county  treasurer  the  amount  of  his  asses.-^- 
ment,  which  amount  so  paid  may  be  recovered  from  the 
county  in  an  action  brought  for  that  purpose  in  case  such 
injunction  is  made  perpetual."  It  must  be  conceded  that 
the  foregoing  provision  applies  to  all  cases  where  a  mere 
error  or  irregularity  has  been  committed  in  the  proceedings 
leading  up  to,  and  including,  the  assessment.  Where  the 
assessment   is  not  void,  but  is  simply  irregular  or  erro- 
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neouSy  a  court  of  equity  will  not  interfere  by  injunction  to 
prevent  the  collecting  of  such  assessment.  (South  Platte 
Laiul  Co  V,  City  of  Oi'de,  11  Neb.,  344;  Spavgur  v,  Ro- 
mine^  38  Neb.,  736.)  But  the  rule  is  otherwise  where  the 
assessments  are  absolutely  void  for  want  of  jurisdiction  or 
power  to  impose  the  same.  In  such  case,  a  party  may  in- 
voke the  aid  of  a  court  of  equity,  notwithstanding  the  pro- 
visions of  said  section  28.  (Touzalin  v.  Oily  of  Omaha,  25 
Neb.,  817;  Bdlevue  Improvement  Oo»  v,  Vill^e  of  Bdlc" 
vue,  39  Neb.,  876;  Thatcher  v.  Adams  CoumHn,  19  Neb., 
485.) 

This  court,  in  construing  a  provision  simitar  to  said  sec- 
tion 28,  in  the  opinion  in  TouzaJin  v.  City  of  Chaahay  supra, 
uses  this  language:  "It  will  be  observed  that  the  above 
statute  relates  to  a  special  tax  or  assessment  which  is  ap- 
parently legal,  but  by  reason  of  irregularities  or  error  in 
the'proceedings  may  be  open  to  attack.  It  does  not  apply 
to  a  tax  or  assessment  which  is  absolutely  void.  Where  a 
tax  is  just  in  itself,  but  there  are  irregularities  or  errors  in 
the  proceedings,  or  where  a  party  has  permitted  a  munici-  ' 
pality  to  improve  his  property  and  add  to  its  value  by  grad- 
ing or  othewise  improving  the  streets  of  the  city,  the  legis- 
lature no  doubt  by  general  statute  may  require  him  to  pay 
the  taxes  assessed  against  his  property  for  such  improve- 
ments, and  provide  the  procedure  by  which  the  same  or  some 
|M)rtion  thereof  claimed  to  be  illegal  may  be  recovered  back. 
Injunctions  to  prevent  the  collection  of  taxes  are  not 
favored,  and  should  only  be  granted  where  the  relief  at  law 
is  wholly  inadequate.  If,  however,  the  tax  is  void,  in  other 
words,  is  levied  without  authority  of  law,  the  forms  of 
law  nevertheless  being  used  to  cast  a  cloud  upon  the  title 
of  the  party's  real  estate  and  thereby  diminish  its  value, 
the  power  of  the  legislature  to  close  the  doors  of  the  courts 
to  aid  the  taxpayer  is  very  doubtful.  A  void  tax  is  no 
tax.  How  then  can  the  statute  debar  the  taxpayer  from 
enjoining  the  unlawful  sale  of  his  property  to  pay  such  al- 
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ieged  taxes?  The  law  might  as  well  authorize  the  seizure 
of  the  property  of  A  by  force  and  violence,  and  without 
authority^  to  pay  the  debts  of  a  municipality  as  to  seize 
and  sell  such  property  under  a  void  assessment.  In  either 
case  the  taxpayer  may  invoke  the  aid  of  the  courts  to  pro* 
tect  him  from  wrong  and  oppression.  The  rule  is,  that 
where  public  officers  are  proceeding  illegally  under  claim 
of  right  they  may  be  enjoined.  (Johnson  v,  Hahn^  4  Neb., 
139;  Mohartk  &  H.  R.  R.  Co.  v.Arlcher,  6  Paige  Ch.  [N. 
Y.],  88;  BdStncyp  v.  Belknap,  2  Johns.  Ch.  [N.  Y.],  472; 
Livingatori  v»  LmngstoUy  6  Johns.  Ch.  [N.  Y.],  497 ;  Ham- 
ilton  r.  CummlngSy  1  Johns.  Ch.  [N.  Y.],  516;  Hughes  v. 
Tnislees,  1  Ves.  Sr.  [Eng.],  188.)" 

Having  reached  the  conclusion  that  the  proceedings  by 
which  the  ditch  was  located  and  the  alleged  assessments 
made,  were  not  irregular  or  erroneous  merely,  but  entirely 
void,  it  follows  that  plaintiff  was  not  required  to  pay  such 
assessment  and  then  bring  an  action  at  law  to  recover  the 
money  back,  but  is  entitled  to  invoke  the  aid  of  a  court  of 
equity  to  restrain  the  collection  of  the  assessment.  The  judg- 
ment is  reversed  and  the  cause  remanded  for  further  pro- 
ceedings. 

Reversed  and  remanded. 
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Jerry  D.  Woods  v.  State  of  Nebraska,  ex  rei.. 

James  C.  McNerney. 


Filed  April  4,  1895.    No.  7320. 

1.  Elections:  Abbangbmbnt  of  Pabty  Names.  Some  disoie- 
tion  is  conferred  apon  the  officer  charged  with  the  prepanitioD 
of  the  official  ballot,  saoh  as  the  arrangement  thereon  of  party 
names  and  in  other  respects  not  inconsistent  with  the  spirit  and 
purpose  of  the  law,  and  the  exercise  of  snch  discretion  will  not 
be  controlled  by  the  court. 
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1  KandamuB :  Australian  Ballots:  Party  Names:  County 
CLBRKa  Certaia  candidatee  for  state  offices  were,  according  to 
tbe  certificate  of  the  secretary  of  state,  nomiuated  by  the  peo- 
ple's indepeodent  party  and  also  by  the  democratic  party.  The 
respondent,  as  clerk  of  L.  county,  in  preparing  the  ballot  allotted 
to  each  candidate,  together  with  the  aboTe  party  names,  one  line, 
thus: 

"For  Lieutenant  Governor. 

"  James  N.  Gaffin,  of  Colon.  Democrat — People's  Independent  '^ 
Subsequently,  the  district  court  allowed  a  peremptory  writ  of 
mandamus  commanding  the  respondent  to  so  prepare  the  ballot 
that  the  names  of  all  candidates  who  had  received  more  than 
one  nomination  would  be  followed  by  the  names  of  the  parties 
or  principles  represented  by  them  on  parallel  lines  preceded  by 
a  brace,  thus: 
*'For  Lieutenant  Governor, 

-  James  N.  G.ffln.  of  Colon.  {  ^^^'^^'^''^*'''- 

Eddy  Error,  since  discretion  in  the  arrangement  of  the  ballot  is 
conferred  upon  the  county  clerk,  and  in  the  absence  of  abuse 
thereof  the  courts  are  not  authorized  to  interfere. 

Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Hall  and  Tibbets,  J  J. 

A.  J.  Sawyer  and  A.  W,  Field^  for  plaintiff  in  error, 
WUliam  Leege^  eontrOn, 

This  cause  was  submitted  by  agreement  at  the  last  term 
and  a  judgment  reversing  the  order  of  the  district  court 
then  announced.  The  facts  established  by  the  evidence  are 
all  shown  by  the  written  stipulation  of  the  parties,  and  are, 
so  far  as  essential  to  an  understanding  of  the  question  pre- 
sented, as  follows:  The  plaintiff  in  error,  as  clerk  of  Lan- 
caster county,  had  prepared  and  caused  to  be  printed  the 
sample  and  official  ballots  for  use  by  the  electors  of  said 
county  at  the  general  election  for  the  year  1894.  Said 
ballots  contained  the  names  of  all  candidates  for  the  several 
state  offices  certified  to  the  plaintiff  in  error  as  county 
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clerk  by  the  secretary  of  state,  and  were,  it  is  conceded,  in 
all  respects  confornaable  to  law  except  as  hereafter  men- 
tioned. Certain  candidates  for  state  offices,  including  the 
offices  of  governor,  lieutenant  governor,  attorney  general, 
and  su{)erintendent  of  public  instruction,  were^  according  to 
the  certificate  of  the  secretary  of  state,  the  nominees  of  two 
parties,  to- wit,  the  people's  independent  party  and  the  dem- 
ocratic party.  In  the  preparation  of  the  said  ballots,  the 
plaintiff  in  error  allottel  one  line  thereon  to  the  name  of 
each  candidate,  together  with  the  party  designations  to 
which  he  was  entitled,  thus: 

For  LiEPTEyxKT  Govebnor. Vote  for  ONE- 

iBellc  Li.  Bigelow,  of  Lincoln. Prohibition  | 

Rodney  D.  lUinphy,  of  Seward. Straight  Democrat  | 


James  N.  (Jaflin,  of  Colon.    Democrat  and  People's  Independent  | 


Robert  E.  Moore,  of  Lincoln. Republican.  ( 

The  defendant  in  error,  who  is  the  chairman  of  the  peo- 
ple's independent  party  for  Lancaster  county,  being  dissat- 
isfied with  the  form  of  the  ballot,  applied  to  the  district 
court  of  said  county  for  a  writ  of  mandamus  requiring  the 
plaintiff  in  error,  who  was  made  the  respondent  therein,  to 
cause  the  names  of  all  candidates  who  had  received  more 
than  one  nomination  to  be  followed  by  a  brace  with  the 
names  of  the  parties  or  principles  represented  by  them  on 
parallel  lines  to  the  right  thereof.  On  a  final  hearing  the 
district  court  made  the  following  among  other  findings: 

"We  find  and  hold  that  the  only  legal  way  to  prepare  and 
print  the  ballots  in  such  a  case  is  to  place  a  brace  after  the 
name  of  the  candidate,  and  to  place  the  names  of  the  par- 
ties or  principles  represented  by  such  candidate  to  the 
right  of  the  brace,  one  above  another,  within  the  space  al- 
lowed the  name  of  the  candidate  on  the  ballot,  thus: 
For  Lieutenant  Governor.  Vote  for  ONE. 

James  N.  Gaffin,  of  Colon.        /  J^P'^'«  Independent. 

'  \  Democrat. 

And  we  find  and  hold  the  method  adopted  by  respondent 

to  be  an  error  in  the  printing  of  the  sample  and  official 

ballots." 
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Judgment  having  been  entered  in  aoooidanoe  with  the 
yiews  expressed  in  the  finding  above  set  out,  the  cause  was 
removed  into  this  court  for  review  upon  the  petition  in 
error  of  the  respondent. 

It  is  not  claimed  that  the  ballot  act  contains  any  provis- 
ion pertaining  to  the  printing  of  the  ballots  aside  from  that 
found  in  section  14,  which  is,  so  far  as  material  in  this 
-connection,  as  follows:  ''Every  ballot  shall  contain  the 
name  of  every  candidate  whose  nomination  for  any  office 
specified  in  the  ballot  has  been  certified  or  filed  according 
to  the  provisions  of  this  act,  and  no  other  names.  The 
names  of  candidates  for  each  office  shall  be  arranged  un- 
der the  designation  of  the  office  in  alphabetical  order  ac- 
<!ording  to  surnames,  except  that  the  names  of  electors  of 
president  and  vice  president  of  the  United  States  presented 
in  one  certificate  shall  be  arranged  in  a  separate  group. 
Every  ballot  shall,  also  contain  the  name  of  the  party  or 
principle  which  the  condidates  represent  as  contained  in 
the  certificates  of  nomination,"  etc.  (Compiled  Statutes, 
«h.  26,  sec.  139.)  It  would  seem  that  some  discretion  is 
of  necessity  conferred  upon  the  several  officers  charged 
with  the  duty  of  printing  and  distributing  the  ballots,  such 
as  the  arrangement  thereon  of  party  names  and  in  other 
respects  not  inconsistent  with  the  spirit  and  }>ur|>o5e  of  the 
act  We  recently  held  in  Slate  v.  Allen,  43  Neb.,  651,  that 
the  act  under  consideration  contemplated  that  the  name  of 
each  candidate  should  appear  once  only  on  the  official  and 
sample  ballots,  accompanied  by  such  political  or  other 
designations  as  correspond  to  his  nomination  papers  on  file 
with  the  proper  officer.  The  reason  upon  which  that  con- 
elusion  rests  is  that  the  tendency  of  repeating  the  names 
of  candidates  on  the  ballot,  accompanied  by  different  po- 
litical designations,  without  disclosing  their  identity  or  in- 
dicating that  they  represent  two  or  more  parties,  is  to 
deceive  the  ignorant  and  uninformed, — a  result  so  radically 
at  variance  with  the  expressed  purpose  of  the  act  as  to 
32 
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leave  no  doabt  of  the  intention  of  the  legislatare.  But 
the  arrangement  of  party  names  is  manifestly  non-essential 
and  within  the  discretion  of  the  officer  charged  with  the 
daty  of  preparing  the  ballot,  provided  each  candidate  be 
given  the  political  or  other  designations  to  which  he  is  en* 
titled;  and  the  discretion  thus  conferred  cannot  be  regu* 
lated  or  controlled  by  the  judicial  power  of  the  state.  It 
follows,  therefore,  that  in  awarding  the  writ  of  mandamus 
the  district  court  erred,  for  which  the  judgment  is  reversed* 
We  must  not  from  what  has  been  said  be  understood  a» 
intimating  that  the  form  of  ballot  prescribed  by  the  dis- 
trict court  is  in  any  way  objectionable  to  the  statute.  On 
the  contrary,  had  the  respondent  decided  to  print  the  party 
names  on  parallel  lines  preceded  by  a  l>race  in  accordance- 
with  the  request  of  the  relator,  his  action  would  have  been 
a  substantial  compliance  with  the  provisions  of  the  statute. 
What  we  decide  is  that  the  discretion  in  this  instance  ha» 
been  conferred  upon  the  county  clerk  and  not  upon  the 
district  court. 

Bevebsed. 


State  of  Nebraska,  ex  rel.  Elmer  B.  Stephenson^ 

V.  M.  M.  Cobb. 

Filed  Apbil  4, 1895.     No.  7226. 

1.  Municipal  Corporations:    Road  Taxes:   Statutes.    The 

provision  of  section  49  of  the  act  of  March  29, 1889,  for  the  in- 
corporation of  cities  of  the  first  class,  that  *' the  road  taxes  col- 
lected from  property  in  the  city  shaU  be  paid  to  the  city  treas- 
urer and  expended  as  the  conncil  may  direct,^'  has  reference 
merely  to  sach  taxes  as  are  by  general  law  collected  for  the  use 
of  the  city  as  a  road  district,  and  was  not  intended  as  a  repeal  of 
the  provision  of  section  76  of  the  general  road  law  for  the  distri- 
bntion  of  the  connty  road  fnnd. 

2.  Statutes:  Constitutional  Law.     But  assuming  the  legislatare 
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by  the  act  first  above  mentioned  to  have  intended  a  repeal  of  the 
proTision  of  the  general  road  law  for  the  distribntion  of  the 
ooanty  road  fund  so  far  as  it  affects  cities  of  the  first  class,  it  is^ 
within  the  restriction  contained  in  section  11 «  article  3,  of  the 
oonstitntion  and,  therefore,  yoid. 

Errob  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Hall,  J. 

N.  C.  Abbott  and  Abbott,  SeUeck,  &  Lane^  for  plaintiff 
in  error,  cited:  ^te  v.  Howe,  28  Neb.,  618. 

W.  H.  Woodward,  contra^  cited :  OUy  of  Tecumaeh  r. 
Phillips,  6  Neb.,  605;  White  v.  City  of  Lincoln,  5  Neb., 
505;  State  v.  LancfMier  County,  6  Neb.,  474;  Burlington. 
&  Jf.  jB.  R.  Co.  V.  Saunders  County,  9  Neb.,  507. 

Post,  J. 

This  was  a  proceeding  by  mandamus  in  the  district  court 
for  Lancaster  county  on  the  relation  of  Elmer  B.  Stephen- 
son, as  treasurer  of  the  city  of  Lincoln,  against  M.  M.  Ck>bb,. 
the  respondent,  as  county  treasurer,  to  require  the  payment 
by  the  latter  of  certain  moneys  claimed  by  the  city  and  be- 
longing to  the  road  fund  of  said  county. 

In  order  to  reach  an  understanding  of  the  question  pre- 
sented by  the  record  it  is  necessary  to  examine  certain  pro- 
visions of  the  statutes  which  appear  to  bear  directly  upon 
the  subject.  It  is  provided  by  section  76  of  the  general 
road  law  that ''  In  counties  not  under  township  organiza- 
tion, one-half  of  all  the  moneys  paid  into  the  county  treasury 
in  discharge  of  road  tax  shall  constitute  a  county  road  fund, 
which  shall  be  at  the  disposal  of  the  county  oommissionera^ 
for  the  general  benefit  of  the  county  for  road  purposes. 
The  other  half  of  all  moneys  paid  into  the  county  treasury 
in  discharge  of  road  tax  and  all  money  paid  in  discharge 
of  labor  tax  shall  constitute  a  district  road  fund,  which 
shall  be  paid  by  the  county  treasurer  to  the  overseer  of  the 
road  district  from  which  it  was  collected,'^  etc.     On  April 
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7,  1891,  an  act  was  approved  with  an  emergency  clause, 
«ntit]ed"Au  act  to  amend  section  76  of  chapter  78,  Compiled 
Statiilee,  [the  general  road  law,]  and  to  rei)eal  said  original 
section."     (Laws,  1891,  p.  314,ch.  43.)   The  only  m:iterial 
amondmeDt  orthescclinn  menlionrd  is  theadilitinn  there'u 
of  the  following:  "Provided,  That  the  conimissiDners  of 
ooimlieH  not  under  township  ui-gunization  may   levy  the 
i^ame  rate  of  tax  upon  the  progwrty  within  any  incorporate 
city  of  the  metropolitan  clasa  and  cities  of  the  first  class  as 
is  levied  upon  property  situated  within  the  several  road 
liistrictg,  and  all  moneys  paid  into  the  county  treasury  in 
discharge  of  road  tax  levied  upon  property  within  the  cor- 
porate limits  of  any  such  city  shall  constitute  a  part  of  the 
general  road  fund  of  the  county  and  be  subject  to  the  die- 
l>osal  of  the  county  commissioners  for  the  general  beneHt 
of  the  county  and  city,  one-half  of  which  shall  go  to  the 
4-ounty  for  road  purposes  and  one-half  to  the  council  of  said 
cities  to  be  used  for  road  purposes."     On  (he  29th  day  of 
March,  1889,  there  was  approved  "An  act  to  incorporate 
cities  of  the  first  class,  and  r^ulating  their  duties,  powers, 
government,  and  remedies,"  and  which  will,  for  conven- 
ience, be  referred  to  as  the  charter  of  the  city  of  Lincoln, 
which  if,  as  alleged,  a  city  of  the  first  clasa  within  Lan- 
<»sler  county,— a  county  not  under  township  organization. 
We  find  therein  no  authority  for  a  road  tax,  but  in  section 
49,  after  a  provision  for  the  levy  of  taxes  for  various  pnr- 
posee  incident  to  municipal  government,  is  used  the  follow- 
g  language,  evidently  referring  to  the  (ax  contemplated 
'  the  general  road  law,  viz.;  "The  road  taxes  collected 
Dm  properly  in  the  city  shall  be  paid  to  the  city  treasurer 
id  expended  as  the  council  may  direct."    On  the  9th  day 
April,  1891,  an  act  was  approved  entitled  "An  act  to 
nend  sections  1,  10,  12,13,14,17,25,26,  27,42,46,49, 
!,  subdivisions  3,  6,  and  31  of  section  67  and  sections  69, 
1,84,  87,  and  91  of"  an  ncl  miitk^l  'An  nrl  to  incorporate 
lies  of  the  first   vh  ^"'  it.-.,  nml  to  reiwal   said   orij;  n;il 
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sections  and  subdivisions.  The  amendments  therein  of 
section  49  are  few  and  unimportant  and  in  no  way  relate 
to  the  provision  under  consideration. 

Counsel  for  the  relator  appear  to  regard  the  provisions 
above  quoted  as  irreconcilable,  from  which  they  argue 
that  the  re-enactment  of  section  49  of  the  city's  charter  on 
April  9,  1891,  two  days  later  than  the  re-enactment  of  sec- 
tion 76  of  the  road  law,  being  the  latest  expression  of  the 
legislative  will,  worked  a  repeal  of  the  previous  act  in  60 
far  as  they  are  inconsistent  with  each  other.  But  we  be- 
lieve the  alleged  inconsistency  to  be  imaginary  rather  than 
real,  and  that  when  we  take  into  consideration  the  history 
and  evident  purpose  of  the  respective  provisions  there  wil) 
be  found  no  difficulty  in  giving  effect  to  both.  In  the  first 
place,  the  general  law  merely  provided  for  payment  of  one- 
half  the  county  road  fund  to  the  overseer  of  the  road  dis- 
trict from  which  it  was  collected;  second,  the  only  provi- 
sion  of  the  act,  as  it  then  existed,  defining  road  districts 
was  that  contained  in  section  53,  as  follows:  ''The  county 
board  shall  divide  the  county,  except  that  portion  occu- 
pied by  cities  and  incorporated  villages,  into  as  many  road 
districts  as  may  be  necessary,  and  may  alter  the  boundaries 
thereof  as  may  seem  proper,"  etc.  And  although  it  was 
probably  intended  that  each  city  and  village  should  consti- 
tute a  single  road  district  and  be  in  that  regard  independ- 
ent of  the  county  board,  it  was  not  in  express  terras  so 
provided.  Nor  did  the  law  designate  the  officer  or  board 
authorized  to  receive  or  disburse  the  moneys  ap}K>rtioned 
to  such  city  or  village  out  of  the  county  road  fund.  Again^ 
it  will  be  observed  that  the  charter  of  the  city  does  not 
provide  that  all  road  taxes  collected  from  projjerty  within 
the  city  shall  be  paid  into  the  city  treasury,  and  does  not 
on  its  face  purport  to  repeal  existing  provisions  on  the  sub- 
ject. Viewed  in  the  light  of  the  foregoing  facts  the  pro- 
vision under  consideration  would  seem  to  contemplate 
such  funds  only  as  are  by  general  law  collected  for  the  use 
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of  the  city  as  a  road  district;  that  its  purpose  was  merely 
to  provide  an  agency  for  the  receipt  and  disbursement  of 
such  funds,  and  not  the  repeal  of  any  part  of  the  road  law  of 
the  state.  Bat  assuming,  for  the  purpose  of  this  investi- 
gation, that  there  exists  a  radical  conflict  between  the  city's 
charter  and  the  general  road  law,  and  that  the  intention  of 
the  legislature  was  by  enacting  the  former  to  repeal  the  lat- 
ter, it  is  within  the  prohibition  of  section  11,  article  3,  of 
the  constitution  and,  tlierefore,  void. 

It  is  not  our  purpose  at  this  time  to  review  the  cases  in 
which  construction  has  been  given  to  that  section  of  the 
fundamental  law.  We  do  not  doubt  that  a  provision  for 
the  receipt  and  disbursement  of  the  road  fund  within  cities 
of  the  first  class  is  germane  to  the  title  of  the  act  to  which 
reference  is  here  made  as  the  charter  of  the  city  of  Lin- 
ooln.  But  an  attempt  to  thus  amend  an  existing  general 
law  by  a  provision  which  is  in  effect  a  repeal  thereof,  with- 
out any  reference  to  the  prior  act,  presents  an  entirely  dif- 
ferent question,  and  is,  without  doubt,  within  the  restrfction 
above  cited.  {Vide  City  of  South  Omaha  v.  Taxpayers^ 
League^  42  Neb.,  671,  and  cases  cited.)  It  follows  that 
the  order  of  the  district  court  sustaining  the  demurrer  to 
the  petition  and  dismissing  the  proceedings  is  right  and 

must  accordingly  be 

Affirmed. 


S.  W.  BuRNHAM  V.  State  of  Nebraska,  ex  reu 
Farmers  Loan  &  Trust  Company. 

Filed  April  4,  1895.    No.  6584. 

1.  Begistration  of  Tax  Deeds.  The  proviBion  of  the  levenae 
law  for  the  recording  of  treasurer's  tax  deeds  is  mandatory  in 
the  sense  only  that  it  is  made  the  duty  of  the  register  of  deeds 
to  record  sach  conveyances  when  presented  for  that  purpose,  ac* 
oompanied  by  the  fee  prescribed  by  law. 
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^  County  Treasurers :  Tax  Deeds:  Collection  of  Rsgis- 
TBATiON  Fees.  A  oonnty  treasurer  is  not  entitled  aa  a  ooDdi- 
tion  to  the  ezecntion  and  delivery  of  a  tax  deed  to  demand  and 
collect  the  fee  allowed  the  register  of  deeds  for  recording  the 
evidence  upon  which  such  conveyances  are  issaed. 

Errob  from  the  district  ooiirt  of  Lanoaster  oountj. 
Tried  below  before  Strode,  J. 

■ 

W.  H,  Woodward^  for  plaiDtiff  in  error. 
Jf.  J.  Swtdey  and  John  L.  Doty^  contra, 

Poer,  J. 

This  is  a  petition  in  error  from  the  district  court  for 
Lancaster  county  and  presents  for  review  the  judgment  of 
that  court  awarding  a  peremptory  mandamuSf  commanding 
the  plaintiff  in  error,  as  county  treasurer,  to  execute  and 
deliver  to  the  relator,  defendant  in  error,  a  treasurer's  tax 
deed  for  certain  property  in  said  county.  The  only  de- 
fense interposed  by  the  respondent  below  is  indicated  by 
the  following  quotation  from  his  answer:  ^*For  a  further 
answer  to  the  petition  defendant  says  that  he  refused  to 
make,  execute,  and  deliver  to  the  plaintiff  a  tax  deed  to 
the  land  in  question  for  the  reason'that  the  plaintiff  failed 
«nd  refused  to  comply  with  the  statutes  in  such  cases  nlade, 
in  that  it  failed  and  refused  to  tender  to  defendant  the  nec- 
essary money  and  funds  to  pay  the  register  of  deeds  of  said 
<;ounty  for  recording  the  evidence  upon  which  said  tax  deed 
would  be  issued,  to-wit,  the  notice,  a6Bdavit,  and  certificate; 
that  by  the  statutes  of  this  state  it  is  made  the  duty  of  the 
register  of  deeds  to  record  such  evidence  as  above  specified, 
«nd  allow  the  said  register  to  charge  the  regular  fees  for 
placing  the  same  on  record,  and  makes  it  the  duty  of  this 
defendant,  as  county  treasurer,  to  deliver  to  the  register  of 
deeds  the  evidence  upon  which  said  tax  deed  should  be  is- 
sued for  the  purpose  of  having  the  same  recorded,^'  etc.  It 
will  be  observed  that  there  is  here  presented  no  question 
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involving  fees  payable  to  the  treasarer  hiraself  as  a  condi- 
tion to  the  execution  of  the  tax  deed.  The  single  point  ot* 
the  controversy  is  the  duty  of  the  respondent  to  protect 
the  register  of  deeds  by  collecting  in  advance  fees  which 
the  latter  is  by  law  authorized  to  charge  for  recording  the 
evidence  upon  which  such  deeds  are  issued. 

The  provisions  of  statute  to  which  we  have  been  referred 
as  bearing  upon  the  subject  are  section  123  of  the  revenue 
law,  requiring  notice  of  the  expiration  of  the  time  of  re- 
demption, and  which  is  made  a  condition  precedent  to  the 
right  of  the  purchaser  to  demand  a  deed;  section  124,  re- 
quiring proof  of  service  of  notice  by  affidavit  and  pre- 
scribing a  penalty  for  false  swearing;  section  126,  aa- 
thorizing  the  execution  of  deeds  on  request  within  the 
prescribed  period  after  the  expiration  of  the  time  withii> 
wliich  to  redeem,  upon  the  production  of  the  certificate  of 
purchase,  and  upon  compliance  with  the  preceding  sections ;. 
section  127,  prescribing  the  form  of  tax  deeds  and  provid- 
ing that  they  shall  be  recorded  in  the  same  manner  a& 
other  conveyances  of  real  estate;  and  section  128,  which  i» 
here  set  out:  '' County  clerks  shall  record  the  evidence 
upon  which  the  deeds  are  issued,  and  be  entitled  to  the 
same  fee  therefor  that  may  be  allowed  by  law  for  recordings 
deeds,  and  the  county  treasurer  shall  deliver  the  same  ta 
the  county  clerk  for  that  purpose,  and  in  case  of  the  loss* 
of  any  certificate,  on  being  fully  satisfied  thereof  by  due 
proof,  and  bond  given  to  the  state  of  Nebraska  in  a  sum 
equal  to  the  value  of  the  property  conveyed,  as  in  cases  of 
lost  notes  or  other  commercial  paper,  the  county  treasurer 
may  execute  and  deliver  the  proper  conveyance,  and  file 
such  proof  and  bond  with  the  clerk  to  be  recorded  as- 
aforesaid.'' 

We  are  unable  to  perceive  any  substantial  grounds  for 
the  claim  of  the  plaintiff  in  error.  The  foregoing  provis- 
ions, so  far  as  they  relate  to  the  record  of  the  evidence  of 
title,  are,  like  all  kindred  provisions,  for  the  benefit  of  the 
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pafx^haaer,  and  may,  therefore,  be  waived  by  him.  They 
are  mandatory  in  the  sen^e  that  it  is  the  duty  of  the  treas- 
urer to  execute  the  deed  on  the  production  of  the  evidence 
prescribed  by  statute,  and  also  the  duty  of  the  register  to 
record  such  deed  tf nd  evidence  on  request  and  tender  of  the 
requisite  fee,  but  in  no  other  sense  can  they  be  said  to  be 
mandatory.  The  recording  of  his  tax  deed  is  a  subject 
within  the  discretion  of  the  defendant  in  error,  and  the  in* 
ferenoe  is  a  reasonable  one  in  view  of  recent  constructions 
of  the  revenue  law  that  it  does  not  attach  sufficient  im- 
portance to  a  treasurer's  deed  as  evidence  of  title  to  justify 
the  expense  of  procuring  it  to  be  recorded ;  but  however 
that  may  be,  it  will  be  time  for  the  plaintiff  in  error  to  de- 
liver to  the  register  of  deeds  the  statutory  evidence  when- 
ever the  defendant  in  error  shall  present  his  deed  for  record 
and  tender  the  proper  fee  therefor,  including  charges  for 
the  recording  of  the  evidence  here  mentioned.  The  judg- 
ment is  right  and  is  accordingly        « 

Affirmed. 


44    441 
53    609 

Tony  Cobnelius  et  al.  v.  Caroline  Hultman     i  H  l^'l 

I  96    608] 
ET  AL. 

Filed  April  4, 1805.    No.  6055. 

1.  Intoxicating  Liquors:  Death  From  Drunkenness:  Ac- 
tion Against  Saloon-Kbepbr:  Damages:  Question  for 
Jury.  H.,  a  seclioD  foreman,  left  his  home  io  oompany  with  a 
friend  on  a  hand-car  to  transact  business  in  the  city  of  K.,  fonr 
miles  distant,  where  they  arrived  about  5:45  P.  M.,  and  wenf  di- 
rect to  the  saloon  of  C. ,  and  each  drank  whiskey.  They  retu  rned 
to  the  saloon  twenty  or  thirty  minutes  later  and  again  drank 
whiskey,  and  where  H.  remained,  except  at  short  intervals,  until 
nearly  11  P.  M.,  in  the  meantime  drinking  three  or  fonr  glasses 
of  beer  in  said  saloon.  About  the  hour  last  named  they  started 
to  return  home  on  the  hand-car,  but  were  run  down  by  a  fast 
passenger  train  and  H.  instantly  killed.     One  of  the  station  men 
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observing  that  the  deceased  was  drank  and  staggering,  cantloiied 
him  against  starting  ahead  of  the  passenger  train,  which  was 
dae  to  arrive  in  ten  minutes.  The  evidence  of  C.  tended  to  prove 
that  they  did  not  observe  the  train  until  about  the  instant  of  the 
collision,  although  both  were  aware  that  it  was  then  due.  Bdd, 
The  question  whether  the  liquor  furnished  by  G.  contributed  to 
the  fatal  result  so  as  to  render  him  liable  in  an  action  under  the 
statute  by  the  widow  of  the  deceased  was  properly  submitted  to 
the  jury. 

2.  :  : :  EyiDBKCE.    It  is  immaterial  whether  the 

deceased  was  on  account  of  drunkenness  physically  incapable  of 
jumping  from  the  hand-car,  or  whether  he  was  thereby  rendered 
insensible  to  the  peril  of  his  position  until  too  late  to  escape. 
The  foregoing  evidence  accordingly  held  admissible  under  an 
allegation  that  "Said  H.,  on  account  of  his  drunken  condition, 
was  unable  to  alight  Irom  said  hand-car  and  was  struck,"  etc 

3.  :  :  :  .     Held^  On  the  evidence  adduced, 

that  the  druukenoess  of  the  deceased  was  the  primary  cause  of 
the  fatal  accident,  and  that  the  court  did  not-  err  in  refusing  to 
submit  to  the  jury  the  question  of  the  n^ligence  of  the  rail- 
road company. 

4.  Damages :  Evidenck.     Evidence  examined,  and  held  sufficient 

to  sustain  the  verdict  in  &yor  of  the  plaintiff  below. 

Error  from  the  district  court  of  Buffalo  couotj.  Tried 
below  before  Holoomb^  J. 

H,  M.  Sinclair,  for  plaintiffs  in  error. 

Dryden  &  Main  and  Greene  &  Hostetier,  contra. 

Post,  J. 

This  was  au  action  in  the  district  court  for  Buffalo  county 
by  Caroline  Hultnian,  widow  of  Gust  Hultmau,  deceased, 
in  ner  own  behalf  and  in  behalf  of  her  minor  children, 
against  the  plaintiffs  in  error  on  the  bond  of  Tony  Corne- 
lius, a  licensed  saloon-keeper,  for  damages  on  account  of  the 
death  of  said  Ilultman,  while  under  the  influence  of  in- 
toxicating liquors  sold  and  furnished  him  by  said  Corne- 
lius.    A  trial  before  the  district  court  resulted  in  a  verdict 
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and  jadgment  for  the  plaintiffs  therein,  which  it  is  sought 
to  reverse  by  means  of  a  petition  in  error  addressed  to  this 
court. 

The  first  proposition  asserted  in  the  brief  of  plaintiffs  in 
error  is  that  the  verdict  is  not  sustained  by  the  evidence 
and  should  have  l)een  arrested  on  that  ground.  That  con- 
tention necessitates  a  brief  recital  of  the  facts  so  far  as  dis- 
closed by  the  record.  On  the  night  in  question  the  deceased, 
who  had  for  six  year^last  preceding  been  in  the  employ 
of  the  Union  Pacific  Railroad  Company  as  section  foreman 
at  Buda,  a  station  on  its  main  line,  left  home  in  company , 
with  one  Carlson,  going  to  Kearney,  about  four  miles  dis- 
tant, on  a  hand-car  for  the  purpose  of  procuring  provisions 
for  his  iamily.  About  11  o'clock  of  the  same  night  he 
started  for  his  home  on  the  hand-car  but  was  run  doWn  and 
killed  by  a  passenger  train  before  reaching  his  destination. 
Carlson,  who  accompanied  the  deceased,  testified  that  they 
visited  the  saloon  mentioned  in  the  pleadings  about  fif- 
teen minutes  before  6  o'clock,  where  each  took  a  drink  of 
whiskey.  They  then  left  the  saloon  for  the  purpose  of 
making  their  purchases,  in  which  they  were  engaged  from 
twenty  to  thirty  minutes,  when  they  returned  to  the  saloon 
and  took  a  second  drink  of  whiskey.  They  remained  there, 
in  the  language  of  the  witness,  'talking  and  fooling 
around"  until  a  few  minutes  before  9  o'clock,  when,  being 
admonished  by  the  clerk  in  the  grocery  store  that  he  was 
about  to  close  for  the  night  and  to  go  and  get  the  goods 
purchased  by  them,  the  deceased  requested  the  witness  to 
get  the  groceries  and  take  them  to  the  hand-car,  which  the 
latter  did,  remaining  at  or  near  the  car  until  the  arrival  of 
the  deceived,  nearly  two  hours  later.  After  their  return  to 
the  saloon  from  the  grocery  store  the  deceased,  in  addition 
to  the  two  drinks  of  whiskey,  drank  three  or  four  glasses 
of  beer.  Mr.  Birch,  an  employe  in  the  freight  office  at 
Kearney,  testified  that  he  met  the  deceased  about  11  o'clock, 
at  wliich  time  the  latter  was  drunk  and  staggered  constantly 
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while  assisting  Carlson  to  put  the  hand-car  on  the  track, 
and  that  he,  witness,  warned  him  not  to  start  ahead  of  the 
passenger  train  which  was  due  in  about  ten  minutes.  An 
inquest  was  held  under  the  direction  of  the  coroner  the  fol- 
lowing day,  at  which  Cornelius,  the  proprietor,  testified 
that  the  deceased  drank  beer  in  his  saloon  the  night  of  his 
death,  and  purchased  a  bottle  of  liquor  which  he  carried 
away.  Dr.  Humphreys,  the  coroner  who  examined  the 
person  of  the  deceased,  found  thereqp  a  broken  bottle  which 
had  recently  contained  whiskey.  John  Campbell,  propri- 
etor of  a  saloon  on  the  same  street  and  directly  opposite 
that  of  the  plaintiff  in  error  Cornelius,  testified  that  de- 
ceased visited  his  saloon  the  night  of  bis  death  and  appeared 
to  the  witness  to  be  then  intoxicated.  On  the  other  hand, 
Mr.  Downing,  the  barkeeper,  testified  that  the  deceased 
drank  nothing  in  the  saloon  of  plaintiff  in  error  Cornelins 
that  night  and  was  apparently  sober  when  he  left.  Messrs. 
Walker,  Toole,  and  Barnes,  who  saw  him  in  the  saloon  about 
the  time  he  left,  testified  that  he  appeared  to  be  sober,  while 
Mr.  Hawkins  testified  that  he  drank  two  or  three  and 
maybe  four  glasses  of  beer  with  the  deceased  in  the  saloon 
of  plaintiff  in  error  Cornelius  that  night,  and  assisted  him 
to  put  the  hand-car  on  the  track,  but  that  he,  deceased, 
'^w&sn't  excited  by  drink  or  anything  of  that  kind.'' 

The  question  at  issue  was  whether  Cornelius  in  person 
or  by  his  servants  furnished  to  the  deceased  intoxicating 
liquor  on  the  night  in  question  which  caused  or  contributed 
to  the  result  stated.  (McClay  r.  Worrail^  18  Neb.,  44; 
Jonea  v.  Bates,  26  Neb.,  693;  Elshire  v.  Schuyler,  15  Neb., 
561.)  That  the  evidence  adduced  by  the  plaintiffs  below 
tends  to  establish  the  affirmative  of  that  issue  &nnot  be 
doubted.  It  is  not  the  province  of  this  court  to  critically 
weigh  the  evidence.  That  is  a  function  of  the  jury  under 
the  instruction  and  guidance  of  the  trial  judge;  and  a  ver- 
dict or  finding  will  not  be  disturbed  on  account  of  a  mere 
difference  of  opinion  between  this  court  and  the  jurors  who 
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personally  saw  and  heard  the  witnesses,  and  are  therefore 
better  qualified  to  judge  of  their  credibility.  Such  is  the 
rale  universally  recognized  in  appellate  proceedings,  and  is 
Without  doubt  applicable  to  the  facts  of  this  ease. 

Another  objection  argued  under  this  assignment  is  that 
the  evidence  is  not  responsive  to  the  allegations  of  the  pe- 
tition, which,  after  charging  the  sale  of  liquor  to  Hultnian, 
in  consequence  of  which  the  latter  became  intoxicated,  con- 
eludes  as  follows:  "The  said  Gust  Hultman  *  *  * 
while  on  his  way  home  was  overtaken  by  one  of  the  trains 
of  the  Union  Pacific  Railroad  Company,  and  because  of 
his  drunken  and  intoxicated  condition  he  was  unable  to 
alight  from  said  hand-car  and  was  struck  by  said  railroad 
train/'  eta  In  addition  to  the  evidence  above  summarized, 
Carliron,  who  was  with  the  deceased  on  the  hand-oar,  testi- 
fied that  he  jumped  the  instant  he  saw  the  head-light  of  the 
engine,  and  had  barely  touched  the  ground  when  the  collis- 
ion occurred.  There  is  no  evidence  that  the  deceased  saw 
the  approaching  train  or  was  aware  of  its  presence  until 
Carlson  cried,  "Jump,  the  train  is  on  us!''  The  witness  was 
farther  interrogated  as  follows : 

Q.  Did  he  jump? 

A.  No. 

Q.  What  happened  ? 

A.  I  do  not  know,  because  as  I  touched  the  ground  the 
engine  struck  the  hand-car." 

The  point  made  on  this  record  is  that  the  fatal  injury 
was  occasioned,  not  by  the  inability  of  the  deceased  to  alight 
from  the  hand-car,  but  on  account  of  his  failure  to  observe 
the  train;  or,  to  state  the  proposition  in  the  language  of 
c»unsel  for  plaintiffs  in  error,  "The  real  question  is,  was 
Hultman  incapacitated  by  liquor  to  such  an  extent  that  by 
reason  thereof  he  was  unable  to  escape  the  danger  that  was 
upon  him,  or  is  it  a  fact  that  he  was  not  apprised  of  the 
danger  until  too  late  to  escape?''  We  are  unable  to  per- 
ceive the  force  of  this  reasoning.     That  the  deceased  was 
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unable  to  safely  alight  from  the  hand-car  after  he  observed 
the  passenger  train  is  conceded  by  the  plaintifls  in  error, 
and  satisfactorily  established  by  the  evidence  of  Carlson; 
and  whether  his  incapacity  was  a  physical  one^  or  was  due 
to  mental  obtuseness  which  rendered  him  insensible  to  the 
peril  confronting  him  until  too  late  to  make  his  escape, 
cannot  be  regarded  as  material,  provided  the  primary  or 
responsible  cause  thereof  was  the  intoxication  alleged. 

The  next  assignment  is  the  giving  of  instruction  No.  8* 
by  the  court  on  its  own  motion  as  follows: 

''If  you  find  frpm  the  evidence  that  the  deceased  was 
under  the  influence  of  intoxicating  liquors,  furnished  in 
whole  or  in  part  by  the  defendant  Cornelius,  at  the  time  of 
his  death,  and  that  because  of  such  intoxication  he  was  un- 
able to  exercise  the  care  and  precaution  he  otherwise  would 
have  done,  and  that  because  of  such  intoxication  he  was 
unable  or  did  not  get  off  of  the  hand-car  and  out  of  the 
way  of  the  approaching  train,  then  the  defendants  would 
be  liable,  notwithstanding  the  railroad  may  also  have  been 
guilty  of  negligence. 

''It  is  not  material  in  this  action  whether  the  employes 
of  the  railroad  were  negligent  or  not,  or  whether  or  not  the 
railroad  company  is  liable  for  damage,  if  any,  sustained  by 
the  plaintiffs;  the  question  for  you  to  determine  is,  whether 
the  deceased  was  intoxicated  at  the  time  of  his  death,  and 
whether  the  defendant  Cornelius  furnished  the  intoxicating 
liquors,  or  some  part  thereof,  and  whether  in  oonsequence 
of  such  intoxication  he  lost  his  life." 

The  objection  to  the  first  paragraph  of  this  instruction  is 
that  it  is  unwarranted  by  the  pleadings  or  proofs,  there  being 
no  allegation  that  the  deceased  was  intoxicated  to  such  a 
degiee  that  he  was  unable  to  exercise  the  care  essential  to 
insure  his  safety.  Substantially  the  same  objection  was 
noticed  under  the  preceding  assignment  It  is  only  neces- 
sary to  add  that  on  the  record  presented  the  trial  court  was 
fully  warranted  in  submitting  to  the  jury  the  question 
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stated,  and  that  the  finding  is  not  so  decidedly  against  the 
weight  of  the  evidence  as  to  call  for  interference  in  this 
proceeding. 

The  objection  to  the  second  paragraph  shoald  be  con- 
sidered in  connection  with  instruction  No.  4  requested  bj 
defendants  below,  viz. : 

''If  the  negligence  of  the  railroad  company  contributed 
to  the  death  of  the  deceased,  so  that  you  cannot  say  that 
the  deceased  would  have  been  killed  but  for  such  negli- 
gence, you  will  find  for  the  defendant,  although  you  may 
farther  find  that  the  defendant  Cornelius  sold  liquor  to  the 
deceased,  which  the  deceased  drank,  and  that  the  deceased 
was  drunk  at  the  time  of  his  death.'' 

The  contention  with  respect  to  this  branch  of  the  case  is 
that  the  negligence  of  the  railroad  company  contributed  to 
the  death  of  the  deceased  and  for  which  it  might  be  an- 
swerable in  a  proper  proceeding,  is  a  sufficient  defense  to 
the  cause  of  action  here  alleged.  A  sufficient  answer  to 
that  claim  is  that  it  is  entirely  unsupported  by  the  answer 
which  is  in  the  form  of  a  general  denial.  But  the  fallacy 
of  that  argument  is  apparent  also  when  viewed  in  the 
light  of  common  law  principles  without  any  reference  to 
the  liability  of  a  saloon-keeper  under  our  statute.  In  8L 
Joseph  &  &.  J.  R,  Co,  V,  Hedge^  44  Neb.,  448,  decided  at 
the  present  term,  it  was  said  that  when  subsequent  to  the 
alleged  wrongful  act  a  new  and  independent  cause  has  in- 
tervened sufficient  of  itself  to  stand  as  the  cause  of  the 
iujury,  the  original  cause  will  be  deemed  too  remote  to  be 
made  the  basis  of  a  recovery.  But  where  the  evidence 
discloses  a  succession  of  events  so  linked  together  as  to 
make  a  natural  whole,  and  all  so  connected  with  the  first 
event  as  to  be  in  legal  contemplation  the  natural  result 
thereof,  the  latter  will  be  deemed  the  primary  cause.  The 
most  that  can  be  claimed  for  the  evidence  bearing  upon  the 
subject  is  that  while  the  trainmen  may  have  been  negligent 
in  not  discovering  the  hand-car  on  the  track,  the  primary 
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cause  of  the  collisioD  was  the  reckless  cooduct  of  the  de- 
ceased in  starling  on  the  hand-car  ten  minutes  before  tbe 
fast  train  was  due  to  leave  Kearney.  The  iustructton  of 
the  court  was  on  the  facts  of  the  case  proper,  and  that 
asked  by  the  plaintifFs  in  error  was  rightly  refused.  But 
the  ruling  assigned  must  be  sustained  for  another  reason. 
Under  the  provision  of  our  statute  it  is  not  neceBsaiy  in 
an  action  of  this  character  to  prove  that  the  liquor  fur- 
nished by  tlic  dcfendaut  was  the  sole  or  even  the  principle 
cause  of  the  injury  alleged.  (See  L'ases  above  cited.) 

Evidence  was  offered  and  rejected  tending  to  prove  that 
the  defendant  in  error,  Mrs.  Hultman,  had  settled  witii 
the  railroad  company  and  received  thereby  satisfaction  for 
tbe  death  of  her  husband.  Thai  rnling  was  certainly  right 
for  the  reason,  as  we  have  seen,  that  the  evidence  offered 
was  not  res))Ousive  to  auy  issue  of  the  pleadings. 

It  is  also  alleged  that  the  court  erred  in  denying  the 
plaintiffs  in  error  leave  to  amend  their  answer  so  ae  to 
charge  settlement  with  the  railroad  company.  But  that 
asaignmeDt  is  unsupported  by  any  evidence  of  such  a  re- 
quest or  refusal. 

There  are  other  assignments  in  the  petition  in  error,  but 
they  are  not  mentioned  in  the  brief  of  counsel,  and,  fol- 
lowing the  settled  practice  of  this  court,  will  not  be  do- 
ticed  in  this  opinion.  We  find  no  error  in  the  record  and 
tbe  judgment  must  be 

Afpibhbd. 


St.  Joseph  &  Grand  Island  Railroad  Company  v. 
Eva  Hedoe. 

PujtD  April  4, 1S9S.     No.  6310. 

1.  Torts:  SUBSiaUBNT  Act.  Where  in  an  action  soanding  in  tort 
it  is  shown  that  sabseqaent  to  the  alleged  wrongrol  or  n^ligeat 
act  a  neir  and  independent  canae  has  interreoed  aafficienl  of  {t- 
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self  to  stand  for  the  cause  of  the  injury,  the  former  will  be  held 
f  CM>  remote  to  be  made  the  basis  of  a  recovery. 

:  :  To  have  such  an  effect,  however,  the  intervening 


Z 


cause  must  be  one  not  procured  by  the  original  wrongful  act  or 
omteion.  Where  the  evidence  discloses  a  succession  of  inters 
mediate  events,  each  dependent  upon  the  one  immediately  pre- 
ceding it,  and  all  depending  upon  such  original  act,  the  latter  is, 
in  legal  contemplation,  the  primary  cause  of  the  resultant  in- 
jury. 

:  :  Question  fob  Juby.     Whether  the  natural  con- 


^ 


ncction  of  events  is  maintained  or  interrupted  by  the  introduc- 
tion of  a  new  and  independent  cause  is  usually  a  question  of 
fact  and  not  of  law. 

fiAilroad  Companies :  Injury  to  Passbngeb:  Bubdbn  of 
Pboof.  It  is  sufficient  under  the  provisioDS  of  section  3,  article 
1,  chapter  72,  Ck>mpiled  Statutes,  in  an  action  to  recover  for  in- 
j Dries  received  by  the  plaintiff  while  a  passenger  on  a  railroad 
train  in  this  state,  to  prove  that  such  injuries  resulted  from  the 
operation  and  management  of  the  road.  The  law  infers  negli- 
gence from  the  fact  of  the  iigury  and  imposes  upon  the  railroad 
oompany  the  burden  of  proving  that  the  case  is  within  one  of 
tlie  exceptions  mentioned  in  the  statute. 

CcLTriers:  Nbglioence:  Pbbsonal  Injuries.  A  common  car- 
Tier  of  passengers  is  liable  for  personal  injuries  to  passengers 
produced  by  the  concurrent  negligence  of  ita  servants  and  third 


Independent  of  the  statutory  rule,  a  pas* 


7. 


nger  who  is  placed  in  a  position  of  apparent  imminent  peril 
"fchrough  the  negligence  of  a  carrier  may  recover  for  injuries  re- 
cseived  while  endeavoring  to  escape  in  obedience  to  the  natural 
:&nstinct  of  self-preservation,  provided  he  exercise  ordinary  pru- 
dence in  view  of  the  circumstances,  as  they  appear  to  him  at  the 
'time. 

:  — — :  .     And  such  is  the  rule*  although  it  subse- 

c^uently  appear  that  the  danger  was  apparent  only,  and  not  real, 
since  the  carrier,  whose  negligence  is  the  proximate  cause  of  the 
injury,  cannot  complain  on  the  ground  that  passengers  err  in  their 
estimate  of  the  danger  confronting  them  or  the  choice  of  means 
to  insure  their  safety. 

:  :  EviDENOE.  Under  an  allegation  that  "  the  brak- 
ing apparatus  of  said  car  «  «  «  was  in  bad  repair,  the  brake 
chain  broken,  and  said  brake  useless  for  the  purpose  of  stopping 

33 
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said  car  or  controlling  its  movements/'  held  not  to  disclose  sacb 
a  relation  of  the  chain  mentioned  to  the  braking  apparatus  as  to* 
warrant  the  inference  that  the  escape  of  the  car  resulted  from 
that  caose  alone,  and  that  it  was  not  error  to  reoeiye  evideuc& 
tending  to  prove  that  the  brake  rod  was  broken  and  oseleas. 

9.  Witnesses :   Lbadinq  Questions  :   Rbvibw.    While  a  party 

will  not  ordinarily  be  permitted  to  lead  his  own  witness,  that 
mle  has  especial  application  to  the  trial  court,  which  may  for 
sufficient  cause  permit  leading  questions,  and  its  action  in  that 
regard  presents  no  ground  for  reversal  in  the  absence  of  a  dear 
abuse  of  discretion. 

10.  Damages:  Mental  Suffeeing.    Mental  and  bodily  suffering 

is  incapable  of  measurement  by  any  fixed  and  arbitrary  rule, 
but  must  from  its  nature  depend  largely  upon  the  judgment  of 
the  jury,  governed  by  the  circumstances  of  each  particular  caae^ 

11.  Carriers:    Neoltgbnce:   Pbhsonal   Injuries:    Damages. 

The  plaintiff  below  jumped  from  a  moving  train  in  order  to  es- 
cape a  threatened  collision  with  a  runaway  freight  car  due  to 
the  negligence  of  the  defendant.  In  jumping  she  severely  in- 
jured her  left  ankle  and  was  unable  to  sleep  on  aoeoant  of  pain 
for  seventy  hours,  was  conflned  to  her  bed  three  weeks,  and 
unable  to  walk  without  the  assistance  of  crutches  for  five 
months.  A  surgeon  who  examined  the  injured  limb  the  follow- 
ing day  testified  that  from  the  crepitus  or  grating  sound  ob- 
servable on  moving  and  pressing  upon  the  ankle  there  was  an 
evident  fracture  of  the  astragalus  or  aul^le  bone.  At  the  time 
of  the  trial  three  years  later  her  ankle  was  still  enlarfred  and 
extremely  sensitive,  with  partial  anchylosis  or  permanent  stiff- 
ness of  the  joint,  and  evidence  tending  to  prove  that  such  con- 
dition, including  present  lameness,  would  be  of  long  duration 
and  probably  permanent.  Hdd,  That  a  verdict  of  $3,000  is  not 
excessive. 

Error  from  the  district  court  for  Clay  ooantj.     Tried 
below  before  Hastings^  J. 

The  facts  are  stated  in  the  opinion* 

M.  A.  Reed,  W.  8.  PrickeU,  and  X.  P.  Oot*cA,  for  plaint^ 
iff  in  error: 

When  the  injury  happened  the  persons  through  whose 
instrumentality  it  was  inflicted   must  have  been  engaged 
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ID  doing  an  act  for  the  person  sought  to  be  charged  with 
liability.  (Wood,  Law  of  Master  &  Servant,  sec.  281;: 
Boddy  V.  Mia^touH  P.  R.  Co.,  104  Mo.,  246;  HiUe  v.  Re- 
publican V.  R.  Co.,  19  Neb.,  620;  Meyer  v.  Midland  P.  R. 
Cb.,  2  Neb.,  319;    Stevemon  v.  Chicago  &  A.  R.  G>.,  18- 

Fed.  Rep.,  493.), 

If  subsequent  to  the  original  wrongful  or  negligent  act 
a  new  cause  has  intervened  of  itself  sufficient  to  stand  as  the 
cause  of  the  misfortune,  the  former  act  or  cause  must  be  con* 
sidered  too  remote.  {Mire  o.  East  Louisiana  R.  Co.,  7  So.. 
Rep.  [La.],  473 ;  Stanton  r.  Louiscille  &  N.  R.  Co.,  8  So* 
Rep.  [Ala.],  798;  Pease  v.  Chicago  &  N.  W.  R.  Co.,  20  N. 
W.  Rtp.  [Wis.],  908;  McClary^  v.  Sioux  Gty  &  P.  R.  Co.,  3 
Neb.,  44;  Wharton,  Law  of  Negligence,  sees.  134,438; 
Schmidt  v.  Mitchell,  84  111.,  195;  Tweed  v.  Mutual  Ins. 
Co.,  7  Wall.  [U.  S.],  44;  Chicago,  B.  &  N.  R.  Co.,  46  N. 
W.  Rep.  [Minn.],  76.) 

The  defendant  in  error  was  without  legal  justification 
in  exposing  herself  to  the  hazard  of  jumping  from  the 
moving  train.  {Couiter  v.  Amet-ican  M.  U.  Express  Co.,  56 
N.  Y.,  585;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Wallai,  66  Tex., 
568;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Fdton,  33  Am.  &  Eng. 
R.  Cas.  [111.],  533 ;  Kleiber  v.  Peoples  R.  Co.,  107  Mo., 
240 ;  Gumz  v.  Chicago,  M.  &  St.  P.  R.  Co.,  10  N.  W. 
Rep.  [Wis.],  13. 

It  is  error  to  introduce  evidence  of  carelessness  and  neg- 
ligence not  pleaded,  as  it  introduces  an  issue  not  raised  by 
the  pleadings.  Having  specifically  alleged  certain  acts  or 
n^ligenoe,  proof  of  others  was  error.  (Ravenscraft  v» 
MissouH  P.  R.  Co.,  27  Mo.  App.,  617;  WcUdhier  v.  Han-- 
nibal  &  St.  J.  R.  Co.,  71  Mo.,  514 ;  Schneider  v.  MissouH 
P.  R.  Co.,  75  Mo.,  296 ;  Alabama  O.  S.  R.  Co.  v.  Richie^ 
12  So.  Rep.  [Ala.],  612.) 

The  damages  assessed  by  the  jury  are  excessive.  {Klein 
V.  Jewett,  26  N.  J.  Eq.,  474;  TuUle  v.  Chicago,  R.  I.  &  P. 
aCo.,  42  la.,  518;  Noiihem  C.  R.  Co.  v.  MUls,  16  Md., 365; 
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Wyandotte  v.  Agan,  37  Albany  L.  J.,  38 ;  Fuller  v.  Nau- 
gaiuck  R.  Co.,  21  Conn.,  567 ;  Baltimore  C.  P.  JR.  Co.  v. 
Kemp,  61  Md.,  74 ;  Citi/  of  Atlanta  v.  Martin,  13  S.  E. 
Kep.  [Ga.],  805 ;  Smith  v.  City  of  Des  Moines,  51  N.  W. 
Rep.  [la.],  77  ;  Girard  v.  SL  Louis  Car  Wheel  Co.,  46  Mo. 
A  pp.,  79;  Wesley  r.  Chicago,  St.  P.  &  K.  C.  R.  Co.,  51  N. 
W.  Rep.  [la.],  163 ;  City  of  La  Salle  v.  Porterfield,  38  HI. 
App.,  553 ;  Buck  v.  People's  S.  R.  &  K  L.  &  P.  R.  Co., 
18  S.  W.  Rep.  [Mo.],  1090.) 

Thomas  Ryan  and  Epperson  &  Sons,  contra: 

A  railroad  company  is  liable  for  an  injury  sustained  by  a 
passenger  in  leaping  from  a  train,  although  if  he  had  re- 
mained in  the  cars  he  would  have  been  uninjured,  if  the 
leaping  was  rendered  an  act  of  reasonable  precaution  on 
such  pasaeiigcr's  part  on  account  of  his  perilous  position 
through  the  fault  of  the  company  or  its  servants.  {Lincoln 
Rapid  Ti^ansit  Co.  v.  Nicltols,  37  Neb.,  332;  Southwestern 
R.  Co.  V.  Paulk,  24  Qa.,  356 ;  Buel  v.  New  York  C.  R, 
Co.,  31  N.  Y.,  314;  Casifiell  v.  Boston  &  W.  R.  Corp.,  98 
Mass.,  194;  Twomley  v.  Central  Park,  N.  &  E.  R.  R.  Co., 
69  N.  Y.,  158;  Galetia  &  C.  U.  R.  Co.  v.  Yarwood,  17  111., 
509;  SchiUtz  V.  Chicago  &  N.  W.  R.  Co.,  44  Wis.,  638; 
Missouri  P.  R.  Co.  v.  Baier,  37  Neb.,  235;  Galena  &  C. 
U.  R.  Co.  V.  Fay,  16  111.,  558.) 

The  verdict  is  not  excessive.  {Illinois  C.R.  Co.  v.  Barron, 
6  Wall.  [U.  S.],  90;  Heucke  v.  MUwaukee  OUy  R.  Co.,  34 
N.  W.  Rep.  [Wis.],  243;  Atchison,  T.  &  8.  F.  R.  Co.  v. 
Moore,  31  Kan.,  197;  Qainn  v.  Long  Island  R.  Co.  34 
Hun  [N.  Y.],  331 ;  Rockwell  v.  Third  Avenue  R.  Co.,  64 
Barb.  [N.  Y.],  439 ;  Funsion  v.  Chicago,  R.  I.  &  P.  R.  Co., 
61  la.,  452;  Hinton  v.  Cream  CUy  R.  Co.,  65  Wis.,  323; 
3  Sutherland,  Damages,  p.  730;  Gale  v.  New  York  C.  & 
H.  R.  R.  a.,  76  N.  Y.,  595.) 
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Post,  J. 

On  the  2d  day  of  January,  1890,  the  defendant  in  error 
Mrs.  Hedge,  at  the  city  of  Fairfield,  purchased  of  the 
plaintiff  in  error,  the  St.  Joseph  &  Grand  Island  Railroad 
Company  (hereafter  called  the  '^railroad  company")  a  ticket 
good  from  the  station  above  named  to  the  city  of  Hastings 
and  toi)k  passage  on  a  westbound  freight  train  which  was 
also  accustomed  to  carry  passengers  between  said  stations. 
When  the  train  in  question  had  reached  a  point  about  one 
mile  east  from  Hastings  a  stop  was  made  for  the  purpose 
of  taking  on  a  ctCt  loaded  with  brick  then  standing  on  a 
side  track  constructed  for  the  accommodation  of  the  pro* 
prictor  of  the  brick  yards  there  located.  In  order  to  take 
on  the  car  mentioned,  the  train  was  cut  so  as  to  leave  the 
caboose  and  one  or  two  freight  cars  east  of  the  switch  con- 
necting the  side  track  with  the  main  line.  The  side  track 
is  constructed  on  a  grade  which  inclines  toward  the  main 
line,  so  that  cars  left  thereon  unsecured  will  by  force  of 
gravity  alone  run  down  to  and  upon  the  main  track.  To 
prevent  this  a  safety  switch  had  been  constructed  in  connec* 
tion  with  the  side  track  so  arranged  that  when  left  open  it 
served  to  disconnect  the  siding  from  the  main  track,  and 
cars  coming  down  the  grade  from  the  brick  yards  would 
accordingly  be  run  onto  what  is  known  as  a  spur  instead 
of  the  main  track.  But  when  closed,  said  switch  served 
to  connect  the  rails  of  the  siding,  thus  making  a  continu- 
ous track  from  the  brick  yard  to  the  main  line.  In 
order  to  take  on  the  car  of  brick  it  was  necessary  for  the 
men  in  charge  of  the  train  to  move  a  partially  loaded 
car  standing  in  front  thereof.  This  was  accomplished 
by  pulling  the  two  ears  mentioned  onto  the  main  track  and, 
after  coupling  the  loaded  car  into  the  train,  pushing  the  other 
back  onto  the  siding  and  blocking  the  wheels  thereof  with 
billets  of  wood  in  order  to  keep  it  in  position.  It  seems 
that  the  point  where  the  last  named  car  was  left  was  too  far 
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above  the  brick-kiln  to  enable  the  yardnien  to  complete 
their  task  of  filling  it.  The  latter  thereupon  undertook  to 
move  it  down  the  track  to  its  proper  place,  when  it  was  dis- 
covered that  the  brake  rod  thereof  was  broken  and  drag- 
ging so  that  it  was  impossible  to  hold  the  car  in  position  by 
that  means,  and  the  billets  of  wood  referred  to,  one  four  by 
four  and  the  other  two  by  four  inches,  proved  insufficient 
for  that  purpose.  In  consequence  thereof  the  car  escaped 
from  the  men  in  charge,  and  the  safety  switch  above  men- 
tioned, being  still  closed,  it  followed  the  siding  onto  the 
main  track  with  the  result  hereafter  stated.  While  the  con- 
ductor and  brakeman  were  engaged  in  an  attempt  to  lock 
the  switch  connecting  the  main  track  with  the  siding,  the 
former  discovered  that  the  brick  yard  men  were  unable  to 
<x>ntrol  the  car,  and  that  a  collision  was  imminent  on  ac- 
<!Ount  of  their  inability  to  close  the  switch  (the  lock  being 
out  of  order),  gave  the  signal  to  pull  up.  His  signal  seems 
to  have  been  recognized  and  obeyed  by  the  engineer,  since 
the  train  was  started  and  so  nearly  cleared  the  switch  that 
the  wild  brick  car  merely  struck  the  iron  bar  or  hand  rail 
at  the  end  of  the  caboose.  There  were  at  that  instant  three 
men  in  the  overhead  lookout  of  the  caboose,  and  who  were 
evidently  watching  the  brick  car  approaching  the  switch,  as 
]ndicate<l  by  the  following  quotation  from  the  testimony  of 
Mrs.  Hedge,  who  is  strongly  corroborated  by  other  wit- 
nesses: 

Q.  What  first  attracted  your  attention   to  this  car  of 
brick? 

A.  The  first  was  from  hearing  remarks  made  in  the  ca- 
boose by  different  parties  relative  to  this  car. 

Q.  What  was.  said  ? 

Objection.     Overruled.     Exception. 

A.  The  first  is  ^'  That  is  a  dangerous  switch.'' 

Q.   What  else„if  you  remember? 

A.  That  tiie  car  was  going  to  get  away  from  the  old  man; 
that  he  could  not  handle  it.     *     *     * 
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Q.  What  else  do  joa  remember  being  said  there  about 
this  matter? 

A.  That  there  was  danger,  and  we  had  better  be  getting 
oat  of  there.  ♦  ♦  ♦  j  heard  that  first  from  the  look- 
oat. 

fy.  Did  they  [the  men  in  the  lookout]  get  down  when 
they  made  the  remark  about  getting  out? 

A.  Yes,  sir. 

Q.  Where  did  they  go,  if  any  place? 

A.  They  went  out. 

Q.  In  what  manner  ? 

A.  Hurriedly. 

Q.  What  remarks  did  you  hear  from  others  as  they  went 
out? 

Objected  to,  as  incompetent,  irrelevant,  and  immaterial. 
Overruled.     Exception. 

A.  I  heard  the  remark  outside,  ''  Jump  for  your  lives.'^ 

*    *     *  , 

Q.  Whom  was  that  remark  addressed  to,  if  you,  as  you 
understood  it? 

A.  To  ourselves. 

Q.  What  were  the  parties  in  the  lookout  doing  when 
thalf  remark  was  made  ? 

A.  They  were  getting  out  through  the  narrow  passage- 
Avay.     *     *     * 

Q.   What  did  they  do  when  they  reached  the  platform? 

A.  I  suppose  they  jumped,  but  did  not  see  them. 

Q.  Was  the  car  in  motion  at  that  time? 

A.  Yes,  sir. 

Q.  Where  did  you  find  those  parties  when  you  reached 
the  platform  ? 

A.  On  the  ground. 

Q.  In  what  positions? 

A.  They  were  lying  down.  I  cannot  say  just  what  posi« 
tion. 

Q.  They  were  not  upright  ? 
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A.  No,  sir;  they  were  not  standiog  up. 

Q.  Who  was  with  you  at  the  time? 

A.  Mrs.  Dinsmore. 

Q.  What  did  she  do? 

A.  She  jumped  out  from  the  train  just  ahead  of  me» 

*     *     *  ^ 

Q.  What  happened  to  you  when  you  jumped  ? 

A.  I  do  not  know. 

Q.  What  is  the  first  thing  you  can  recollect  ? 

A.  The  first  thing  I  can  remember  is  they  were  gather* 
in^  around  me  and  I  was  trying  to  get  up. 

The  following  is  a  quotation  from  the  testimony  of  Mrs» 
Dinsmore : 

Q.  What  was  the  condition  of  the  caboose  in  that  re- 
spect at  the  time  of  the  speaking  of  the  remark?  [Refer- 
ring to  the  character  of  the  switch.] 

A.  It  was  standing  still. 

Q.  What  occuft'ed  afterward? 

A.  The  engine  started  up  so  quickly  that  I  nearly  felE 
on  the  stove.  I  took  my  seat,  and  just  as  I  took  my  seat 
some  one  in  the  look-out  said  (Objection.  Overruled.  Ex- 
ception.) :  "That  car  will  get  away  from  that  old  man.  We 
had  better  be  getting  out  of  here.  Every  one  run. and 
jump  quick."  *  *  *  There  were  some  in  the  lookout^ 
I  know,  that  ran  and  jumped. 

Q.  Were  they  men  or  womeu  ? 

A.  They  were  men.     *     *     * 

Q.  What  occurred  when  you  reached  the  platform  o» 
the  eud  of  the  car  ? 

A.  I  turned  before  I  got  out  on  the  platform  to  see  if 
Mrs.  Hedge  was  coming,  and  when  I  got  to  the  platform 
I  jumped.     I  did  not  see  Mrs.  Hedge  again  until  I  found 
her  on  the  ground. 

Q.  What,  if  anything,  did  you  hear  in  the  way  of  di- 
rections  as  to  what  to  do  ? 

A.  I  was  told  to  hurry  up  quick. 
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Q.  At  the  time  this  was  said  what  were  the  other  pas- 
sengers doing? 

A.  They  were  getting  out  as  fast  as  they  could. 

And  Mr.  Morris,  who  was  at  the  time  employed  at  the 
brick  yards,  testified  that  the  direction  ''jump  for  your 
lives ''  was  given  by  a  brakeman  at  the  rear  end  of  the  ca- 
boose. 

The  injury,  which  is  the  foundation  of  this  action,  was, 
as  will  be  perceived  from  the  evidence  above  quoted,  re- 
ceived by  Mrs.  Hedge  in  jumping  from  the  caboose,  and 
the  questions  presented  all  relate  to  the  liability  of  the 
railroad  company  therefor. 

We  will  first  notice  the  assignment  relating  to  the  agree- 
ment between  the  railroad  company  and  Hurley,  the  pro- 
prietor of  the  brick  yards,  under  which  the  side  track  and 
switches  were  constructed.  The  offer  was  to  prove  that 
said  tracks  were  graded  by  Mr.  Hurley,  the  company  merely 
furnishing  the  rails  and  ties ;  tliat  they  were  constructed 
for  the  exclusive  use  and  accommodation  of  the  former, 
that  cars  were  delivered  to  him  on  said  track  whenever  de- 
manded and  were,  while  they  remained  thereon,  under  his 
exclusive  control.  The  evidence  so  offered  was  excluded 
on  the  objection  of  the  plaintiff  below,  and  the  ruling 
thereon  is  one  of  the  grounds  assigned  in  the  motion  for  a 
new  trial  as  well  as  in  the  petition  in  error.  The  conten- 
tion of  the  railroad  company  with  respect  to  that  question 
is  best  illustrated  by  a  quotation  from  its  brief,  viz.:  "If 
Hurley's  men  had  not  meddled  with  the  car  at  the  inop- 
portune time,  the  accident  would  not  have  happened. 
*  *  *  The  car  would  have  stood  there  securely  blocked 
with  wood  under  its  wheels  till  doomsday  and  injured  no 
one.  *  *  *  The  defective  brake  cannot  in  law  be  con- 
sidered the  proximate  cause  of  the  accident.  The  rule  is 
that  if  subsequent  to  the  oric^inal  wrongful  or  negligent 
act  a  new  cause  *  has  intervened  sufficient  of  itself  to  stand 
as  the  cause  of  the  misfortune  the  former  act  or  cause 
must  be  considered  too  remote.' '' 
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The  rule  thus  invoked  is  an  ancieut  and  salutary  one, 
but  cannot  be  said  to  be  applicable  to  the  admitted  facts  of 
the  case  before  us.  The  question  in  all  such  cases  is 
whether  the  facts  shown  constitute  a  continuous  succession 
of  events  so  linked  together  as  to  make  a  natural  whole, 
or  was  there  a  new  and  independent  cause  intervening  be- 
tween the  wrong  and  the  injury.  The  intervening  cause 
must  be  one  not  produced  by  the  alleged  wrongful  act  or 
omission,  but  independent  of  it,  and  adequate  to  produce 
the  result  in  question.  There  may  be,  it  is  evident,  a  suc- 
cession of  intermediate  causes,  each  dependent  upon  the 
one  preceding  it  and  all  so  connected  with  the  primary 
cause  as  to  be  in  legal  contemplation  the  proximate  result 
thereof.  The  foregoing  proposition  is  exemplified  by  the 
following  authorities:  Ray,  Negligence  of  Imposed  Du- 
ties, 699;  Milwaukee  Vt  St.  P.  R.  Co.  v.  Kellogg,  94  U.  S., 
469;  Puroell  v.  St.  Paul  Gty  R.  Co.,  48  Minn.,  134; 
Mahogany  v.  Ward,  16  R.  I.,  479.  Whether  the  natural 
connection  of  events  is  maintained  or  broken  by  the  in- 
tervention of  a  new  and  independent  cause  is,  according  to 
the  authorities  cited,  a  question  of  fact.  Therefore,  assum- 
ing the  act  of  the  ynnl  men  to  have  been  the  immediate 
cause  of  the  injury,  the  question  whether  such  act  naturally 
resulted  from  the  negligent  leaving  of  the  car  at  a  point 
above  the  brick-kiln  and  the  neglect  of  the  trainmen  to 
open  the  safety  switch  was  properly  submitted  to  the  jury. 
The  suggestion  that  cars,  while  on  the  side  track,  are  un- 
der the  exclusive  control  of  Hurley,  the  proprietor  of 
the  brick  yard,  and  that  the  railroad  company  is  accord- 
ingly not  liable  for  the  alleged  negligent  acts,  is  not  en- 
titled to  serious  consideration.  The  relation  of  carrier  and 
passenger  existed  at  the  time  of  the  injury,  and  the  duty 
imposed  upon  the  former  was  to  safely  carry  the  latter, 
subject  to  the  conditions  named  in  the  statute.  (Sec.  3,  art. 
1,  ch.  72,  Comp.  Stats.)  In  Missouri  P.  R.  Co.  v.  Baier, 
37  Neb.,  235,  and  in  Union  P.  R.  Co.  v.  Porter,  38  Neb., 
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226,  it  was  held  suiBcieut  for  one  who  has  received  per- 
sonal injuries  while  a  passenger  on  any  line  of  railroad  in 
this  state  to  prove  that  such  injury  resulted  from  the  opera- 
tion or  management  of  the  said  road,  and  that  the  law  will 
presume  n^ligenoe  from  that  fact  alone.  The  direct  and 
immediate  cause  of  the  injury  charged  was  the  exposing  of 
the  passengers  on  the  caboose  to  the  peril  of  collision  with 
the  wild  freight  car  by  means  of  the  open  switch.  If  the 
railroad  company  negligently  exposed  the  plaintiff  below 
to  danger  in  the  manner  indicated,  and  which  resulted  in 
the  injury  alleged,  the  fact  that  the  escape  of  the  freight 
car  was  in  nowise  attributable  to  its  negligence  must,  in 
view  of  the  statute  above  cited,  be  regarded  as  immaterial. 
The  same  result  is  reache.l  also  by  another  and  more  di- 
rect course  of  reasoning,  viz.,  the  offer  was  in  effect  to 
prove  that  the  injury  complained  of  resulted  from  the  con- 
current negligence  of  the  defendant  railroad  company  and 
Hurley,  a  stranger,  and  is  therefore  directly  within  the 
principle  recognized  in  Pray  v.  Omaha  Street  R,  Go.y  44  I 
Neb.,  167. 

We  will  next  examine  the  assignment  relating  to  the 
sufficiency  of  the  evidence.  The  only  additional  testimony 
which  calls  for  notice  in  this  connection  is  that  of  Mr. 
Swearingen,  the  conductor,  who  was  at  the  time  of  the  in- 
jury evidently  near  the  rear  end  of  the  caboose,  and  sub- 
stantially corroborates  the  other  witnesses  respecting  the 
hurried  exit  of  the  passengers.  He  also  heard  one  of 
them,  Mr.  Furrer,  addressing  the  others,  say  to  get  off  the 
car.  Said  witness  testified,  however,  that  the  caboose  had 
cleared  the  switch  at  the  time  Mrs.  Hedge  jumped  there- 
from, and  that  there  then  existed  no  danger  of  a  collision 
with  the  freight  car.  From  the  facts  thus  stated  it  is  ar- 
gued that  in  jumping  from  the  moving  train  the  plaintiff 
below  was  guilty  of  contributory  negligence  within  con- 
templation of  the  statute,  and  which  amounts  to  a  defense 
in  this  action.     But  to  that  proposition  we  cannot  give  our 
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assent.  Id  Omaha  &  R.  V.  R.  Co.  v.  ChoUette,  33  Neb., 
143,  and  Chicago,  B.  &  Q.  R,  Co.  v.  Landauer,  36  Neb.,  642, 
it  was  held  not  such  negligence  to  jump  from  a  moving 
train  as  will  in  every  instance  defeat  a  recovery  under  our 
statute.  But  independent  of  the  statutory  rule,  a  passenger 
placed  in  a  position  of  apparent  imminent  peril  through  the 
negligence  of  the  carrier  may  recover  for  injuries  received 
while  endeavoring  to  escape  in  obedience  to  the  natural  in- 
stinct of  self-preservation,  provided  he  exercises  ordinary 
prudence  in  view  of  all  of  the  circumstances  of  the  case; 
and  such  is  the  rule,  although  it  subsequently  appears  that 
no  actual  danger  existed.  [Lincoln  Rapid  Transit  Co.  v. 
Nichols,  37  Neb.,  332,  and  cases  cited.)  The  scene  at  and 
immediately  preceding  the  injury  was  apparently  one  of 
confusion  and  terror.  The  hurried  exit  of  the  men  who 
were  wutching  the  runaway  car  from  the  lookout,  and  the 
cry  "Jump  for  your  lives  I  *'  accompanied  by  the  sudden 
starting  of  the  train,  when  regarded  from  the  standpoint  of 
the  plaintiif  below,  certainly  tend  to  establish  reasonable 
ground  for  the  apprehension  of  imminent  peril;  and  the 
railroad  company  is  in  no  position  to  complain  on  the 
ground  that  she  erred  in  her  estimate  of  the  danger  con- 
fronting her,  or  the  choice  of  means  to  insure  her  safety. 

Exception  was  taken  to  the  admission  of  evidence  by  the 
plaintiff  below  as  to  the  condition  of  the  broken  rod  of 
the  runaway  freight  car  and  which  tends  strongly  to  prove 
that  said  rod  was  broken  and  useless  for  the  purpose  of 
controlling  the  car.  The  ground  of  the  objection  is  that 
said  evidence  is  immaterial  under  the  issues.  The  allega- 
tion of  the  petition  is:  ''The  braking  apparatus  of  said 
car  at  the  time  and  before  it  was  placed  on  said  side  track 
was  in  bad  repair,  the  brake  chain  thereon  broken,  and  said 
brake  was  useless  for  the  purpose  of  stopping  said  car  or  con- 
trolling its  movements."  True,  the  broken  rod  is  not  spe- 
cifically mentioned  in  the  pleadings,  but  the  allegation  that 
the  braking  apparatus  was  in  bad  repair  and  useless  for 
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the  purpose  of  controlling  the  car  is  a  sufficient  foundation 
for  the  proof.  Had  tlie  petition  disclosed  such  a  relation 
of  the  chain  mentioned  to  the  braking  apparatus  as  to  war- 
rant the  inference  that  the  escape  of  the  car  resulted  from 
that  cause  alone,  a  different  question  might  have  been  pre- 
sented; but  the  allegation  quoted  is  not  such  as,  by  any 
uatural  construction,  to  exclude  defects  other  than  that 
above  named. 

Exception  is  also  taken  to  the  admission  of  testimony 
tending  to  prove  that  it  was  the  duty  of  the  trainmen  to 
open  the  safety  switch  after  pushing  the  freight  car  onto  the 
side  track,  but  a  reference  to  the  record  shows  that  the  only 
objection  urged  to  the  questions  mentioned  is  that  they  are 
leading  and  suggestive.  A  party  will  not,  as  a  general 
tiling,  be  |)ermitted  to  lead  his  own  witnesses,  but  the  rule 
in  that  regard  is  especially  applicable  to  the  trial  court,  and 
the  subject  is  so  far  a  matter  within  the  discretion  of  the 
court  as  to  present  no  ground  for  reversal  in  the  absence  of 
a  clear  abuse  of  discretion.  {SL  Paul  Fire  &  Marine  Ins. 
Co.  V.  GoUhelf,  35  Neb.,  351.) 

Lastly,  it  is  argued  that  the  damage,  $3,000,  is  excessive, 
and  that  the  verdict  should  have  been  set  aside  on  that 
ground.  Mrs.  Hedge,  according  to  the  undisputed  evi- 
dence, was,  as  the  result  of  the  injury,  confined  to  her  bed 
for  three  weeks,  and  was  unable  to  walk  without  the  as- 
sistance of  crutches  for  nearly,  if  not  quite,  five  months. 
For  seventy  hours  after  the  injury  she  was  unable  to  sleep 
on  account  of  pain,  and  was,  at  the  time  of  the  trial,  in 
March,  1893,  unable  to  use  or  bend  her  left  ankle  without 
considerable  pain.  Dr.  Prentiss,  an  experienced  surgeon, 
who  made  a  careful  examination  of  her  limb  on  the  day  of 
the  accident  or  the  day  following,  testifies  to  a  severe'  sprain 
of  the  ligaments,  and  that  from  the  crepitus  or  grating 
sound  observed  when  moving  and  pressing  upon  the  ankle 
there  was  au  evident  fracture  of  the  astragalus  or  ankle 
bone,  and  that  in  his  opinion  her  present  lameness  will  be 
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of  loug  duration^  if  not  permanent.  Dr.  Steel,  who  ex- 
amined the  limb  in  KSeplember,  1892,  found  the  ankle 
swollen  and  enlarged,  with  partial  auchylo:jis  or  permanent 
stiffness  of  the  joint.  It  was  also  extremely  painful  and 
sensitive  to  the  touch.  On  the  second  examination  a  few 
days  before  the  trial  the  witness  observed  the  same  condi- 
tion of  the  ankle,  except  that  the  swelling  and  tenderness 
were  less  pronounced.  He  states  as  his  conclusion  that  the 
limb,  in  all  probability,  will  never  be  restored  to  its  nor- 
mal condition.  On  the  other  hand.  Dr.  Neville  and  Dr. 
Gilbraith,  who  examined  the  injured  limb  in  January  or 
February,  1891,  about  twelve  months  after  the  accident, 
testify  to  a  severe  sprain,  but  discovered  no  evidence  of  a 
fracture  of  the  astragalus.  It  has  been  frequently  said  by 
this  court  that  mental  or  bodily  anguish  is  incapable  of 
measurement  by  any  fixed  and  arbitrary  rule,  but  from  its 
nature  must  depend  largely  upon  the  judgment  of  the  jury, 
based  upon  the  circumstances  of  the  particular  case.  Judged 
by  that  rule  the  verdict  cannot  be  said  to  be  so  decidedly 
against  the  weight  of  the  evidence  as  to  call  for  interference 
in  this  proceeding.     The  judgment  must  accordingly  be 

Affirmed. 

Ryan  and  Baqan,  CC.|  not  sitting. 
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:  :  :  .     The  fact  that  rach  bonds  may 

have  been  withheld  for  a  considerable  time  after  they  were 
earned  by  the  oonstmction  company,  to  the  damage  of  the  latter 
in  the  loos  of  promised  subsidies  and  prospective  profits,  althoagli 
actionable  in  the  proper  proceeding,  will  not  render  the  rail- 
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John  Fitzgeralb,  for  Himself  and  on  Behalf  of 
All  Other  Stockholders  of  ^the  Fitzgerald 
&  Mallory  Construction  Company,  appellant, 
V.  Fitzgerald  &  Mallory  Construction  Com-         ^^  ^^ 

PANY  AND  THE  MISSOURI  PACIFIC  BaILROAD  CoM-  i^^   ^ 

PANY,  APPELLEES.  44   m 

'  62    400 

Filed  April  4,  1895.    No.  5309. 

1.  Corporations :  Liability  fob  Torts  of  Officers.  The  term 
"scope  of  aathority,"  as  nsed  in  the  law  defining  the  liability  of 
corporations  for  the  tortioos  acts  of  their  officers  and  agepts,  is 
not  susceptible  of  a  precise  definition,  but  is  limited  to  acts  in 
some  way  incident  to  the  employment  and  duties  of  snch  agents 
and  having  some  relation  to  the  obvioas  parpose  of  their  ap- 
pointment. 

2. :  :  Sale  of  Bonds:  Construction  Company.    A 

railroad  company  delivered  to  a  constrnction  company  its  bonds 
which  had  been  earned  by  the  latter  in  building  certain  lines 
of  road.  Afterward  the  directors  of  the  construction  company, 
a  majority  of  whom  were  officers  of  the  railroad  company  or 
controlled  by  it,  voted  to  sell  said  bonds,  then  worth  their  face, 
to  the  stockholders  of  the  construction  company  pro  raUij  ac- 
cording to  the  number  of  shares  held  by  each,  at  a  discount  of 
ten  per  cent.  The  minority  stockholders  not  being  able  to 
take  and  pay  for  the  amounts  thereof  allowed  to  them,  bonds 
were  by  a  subsequent  resolution  disposed  of  at  the  same  rate  to 
the  directoiB  interested  in  the  railroad  company.  No  part  of 
the  proceeds  thereof  were  returned  to  the  last  named  com« 
pany  nor  did  it  profit  in  any  way  by  the  transaction.  Held, 
In  an  action  by  the  minority  stockholders  of  the  constrnction 
company  against  the  railroad  company  for  an  accounting,  that 
the  action  of  the  directors  named  in  dLsposing  of  said  bonds  at 
a  discount  was  not  within  the  scope  of  their  authority  as  offi- 
cers of  the  last  named  corporation  and  that  said  company  is  not 
liable  for  the  loss  thereby  occasioned. 
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road  com  pan  J  liable  for  Ices  by  reaBon  of  tbe  oegligeot  or 
corrupt  action  of  the  directors  of  the  last  named  company  in 
disposing  of  said  bonds  for  less  than  their  value. 

4.  Damages.    In  alt  actions  for  damages  the  wrong  done  and  the 

injary  sustained  must  bear  toward  each  other  the  relation  of 
cause  and  effect,  and  the  damages  mnst  be  the  natnral  and 
proximate  consequence  of  the  act  complained  of. 

5.  Corporations:  Officers:  Conspiracy:  Ratificatiok.    HM^ 

(1)  From  an  examination  of  the  evidence,  that  the  loan  to  the 
oonstr action  company  of  $2,500,000  of  the  bonds  of  the  railroad 
company  by  the  president  of  the  latter  was  a  personal  traosac- 
tion  in  which  said  corporation  was  in  nowise  interested,  and 
not  made  in  pursuance  of  a  conspirncy  to  which  it  was  a  party, 
having  for  its  purpose  the  wrecking  of  a  construction  company; 

(2)  that  the  last  named  company  ratified  said  transaction  by  re- 
ceiving and  appropriating  the  bonds,  and  subsequently  paying 
interest  thereon  with  the  knowledge  and  consent  of  all  the  stock- 
holders. 

6.  Contracts:  Pleading.    The  illegality  of  an  agreement,  unless 

disclosed  by  the  pleadings  or  proofs  of  the  party  claiming  through 
it,  mnst,  in  order  to  be  available  to  the  adverse  party,  be  spe- 
cially pleaded. 

7.  Public  Policy :  Contracts.    Agreement  examined  in  the  light 

of  the  evidence,  and  held  Hot  void  as  against  public  policy. 

H.  Payment.  A  debt  will  not  be  extinguished  by  the  payment  of 
a  less  sum  than  the  amount  actually  due,  unless  based  upon  a 
new  and  sufficient  consideration. 

9.  Belease  and  Discharge:    Consideration.    Tbe  settlement 

of  n  doubtful  or  disputed  claim  is  generally  a  sufficient  consid- 
eration for  a  compromise;  but  in  order  to  have  such  effect  it  ia 
essential  that  there  be  in  fact  a  dispute  or  doubt  of  tbe  rights  of 
the  parties.  An  arbitrary  refusal  to  pay,  based  on  the  mere  pre- 
tense of  the  debtor,  made  for  the  obvious  purpose  of  exacting 
terms  which  are  inequitable  and  oppressive,  is  not  such  a  dis- 
pute as  will  of  itself  support  a  compromise  resulting  in  a  reduc- 
tion of  the  amount  of  his  indebtedness 

10.  Corporations :  Contracts  bt  Directors  Who  are  Members 

OF  Two  Rival  Companies:  Validity.  Persons  who  are 
directors  of  two  corporations  have  no  implied  authority  to  bind 
either  by  contracts  with  respect  to  subjects  in  which  their  inter- 
ests are  adverse;  and  all  such  agreements,  unless  subsequently 
ratified,  may  be  avoided  at  the  suit  of  non-consenting  stock- 
holders. 
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Jl, 


12. 


Equity:  Rescission:  DuRicas.  When  money  i«  paid  or  con- 
oessions  exacted  throogh  Deceasity  in  order  to  obtain  property 
illejcally  withheld,  where  its  detention  is  accompanied  by  im- 
mediate hardship  or  irreparable  ii^nry,  such  transaction  may 
l»e  avoided  on  the  gronnd  of  compulsion,  although  perhaps  not 
Amonnting  to  a  technical  duresfs. 

lE^xincipal  and  Agent:  RATirrcATioN.  Acquiescence  by  a 
priocipal  in  the  fraudulent  or  unauthorized  act  of  his  agent  is 
in  effect  a  new  agreement  made  with  an  intent  to  condone  the 
^wrong  done,  and  will  not  be  inferred  from  doubtful  evidence, 
bat  should  be  established  like  any  other  material  fact,  by  the 
party  asserting  it. 


IS. 


Rescission:  Lachks.  Mere  lapse  of  time,  unaffected 
l»y  other  circumstances,  will  not  bar  the  right  to  rescind  a  void- 
a.ble  transaction,  since  it  is  not  for  a  wrong-doer  t6  impose  ex- 
^Teme  vigilance  or  promptitude  as  conditions  to  the  exercise  of 
'the  rights  of  the  injured  party. 


U. 


:  :  :  Evidence.     But  the  failure  of  the  in- 

J  ured  party  to  object  after  knowledge  of  the  wrong  is  evidence 
of  ratification,  and  may,  especially  when  long  continued,  be 
sufficient  of  itself  to  warrant  a  finding  for  the  party  alleging 
such  fact 


15. 


16L 


cur  ties:  Objections.  Objection  on  account  of  the  absence  of 
X^irties  who  are  not  indispensable  to  a  determination  of  a  con- 
"^roversy  should  be  made  by  answer  or  demurrer,  otherwise  the 
<^nrt  may  determine  the  rights  of  the  parties  before  it. 

iCpemoval  of  Causes.  The  courts  of  this  state  will  not  exam- 
:i.ne  an  order  of  the  circuit  court  of  the  United  States  remand- 
ing a  cause  for  want  of  jurisdiction  in  order  to  determine 
"Whether  such  proceeding  is  in  accordance  with  the  practice  of 
%hat  court  Such  an  inquiry  should  be  made  only  in  the  court 
'^y  which  the  order  is  made. 

'^\.  lEteceivers:  Garnishment.  It  is  no  objection  to  the  appoint- 
ment of  a  receiver  of  a  corporation,  in  an  action  by  a  stockholder 
for  and  accounting  in  its  behalf  against  a  corporation  indebted 
to  it,  that  the  debtor  corporation  was  summoned  as  garnishee  of 
the  first  named  corporation  in  an  action  against  it  by  attach- 
ment, where  the  attachment  proceeding  has  been  abandoned  and 
judgment  entered  for  damage  only,  without  any  reference  to 
the  garnishee. 

18.  Courts :  Jurisdiction.     It  is  a  rule  recognized  alike  by  state 
and  federal  tribunals  that  the  court  which  first  acquires  juris- 

34 
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diction  of  the  subject  of  an  action  will  retain  each  jurisdiction 
nntil  the  final  determination  of  the  controversj. 

19.  Amount  of  Decree.  Fitzgerald  v.  Fitzgerald  d:  Mallorg  On- 
sitruetian  Co,^  41  Neb.,  374,  so  modified  as  to  authorize  a  decree  in. 
favor  of  the  plaintiff  for  $300,906.33. 

Rehearing  of  case  reported  in  41  Neb.,  374. 

Deweese  &  Hall  and  «/*.  M.  Woolworih,  for  appellant. 

jB.  p.  Waggener,  John  L.  Webster  and  A.  B.  Talboty 
contra. 

Post,  J. 

This  cause  was  argued  and  submitted' to  us  in  the  month 
of  July,  1892;  but  leave  to  reargue  was  subsequently  re- 
quested and  allowed,  and  the  cause  assigned  for  hearing 
before  the  commissioners  by  whom  were  submitted  the 
opinions  heretofore  filed.  (See  41  Neb.,  374-511.)  Aeon-* 
sideration  of  motions  filed  subsequent  to  the  decision  above 
mentioned  having  suggested  a  doubt  of  some  of  tlie  propo- 
sitions therein  approved,  a  rehearing  was  ordered  and  the 
cause  again  submitted  on  its  merits.  It  will  be  necessary 
on  this  hearing,  for  reasons  which  will  hereafter  appear,  to 
notice  but  few  of  the  many  questiops  originally  presented, 
and  in  the  consideration  of  those  our  endeavor  will  be  to 
apply  well  established  principles  of  equity  to  the  admitted 
facts  of  the  case,  rather  than  an  analysis  of  the  multitude 
of  authorities  cited  in  the  numerous  briefs  and  on  the  oral 
argument. 

The  result  of  our  examination,  it  may  be  noted,  is  sub- 
stantially in  accordance  with  the  views  of  the  court  as  con- 
stituted at  the  time  of  the  hearing  first  alluded  to,  although 
in  justice  to  Mr.  Commissioner  Ryan  it  should  be  remarked 
that  the  different  conclusion  stated  in  the  opinion  mentioned 
was  reached  after  consultation  with  the  majority  of  the  court 
and  fairly  reflects  the  views  then  entertained  by  us.     It  will 


Vol.  44]         JANUARY  TERM,  1895.  467 

FiU^rald  v.  Fitxgerald  &  Mallory  Construction  Co. 

not  be  necessary  at  this  time  to  state  iu  detail  the  facts  out  of 
which  this  controversy  arose,  in  view  of  the  elaborate  state- 
ments in  the  iormer  opinions. 

We  will  first  notice  the  question  presented  by  the  claims 
of  the  plaintiff  based  upon  the  sale  of  the  bonds  of  the 
Missouri  Pacific  Railway  Company.  Briefly  stated,  the 
facts  are  these:  The  construction  company  held  oertaiD 
bonds  of  the  Missouri  Pacific  company  which  had  been  re- 
ceived by  it  in  payment  for  the  construction  of  certain  roads 
in  which  the  first  named  company  had  acquired  a  control- 
ling interest  and  which  to  the  amount  of  (5,000,000  were^ 
by  resolution  of  the  board  of  directors  of  the  construction 
company  sold  to  certain  of  its  stockholders  at  a  discount 
of  ten  per  cent  of  their  face  value,  resulting  in  an  apparent 
net  loss  to  the  company  of  $500,000.  In  this  connection, 
it  should  be  remembered  that  the  action  is  not  against  the 
favored  stockholders  for  a  misappropriation  of  the  funds  of 
the  construction  company,  neitlier  is  it  in  form  or  substance 
an  action  to  pursue  property  which  in  equity  belongs  to  the 
company.  That  a  corporation  is  entitled  to  recover  against 
an  unfaithful  officer  for  the  misappropriation  of  its  funds 
is  elementary  law;  and  if,  as  alleged,  the  sale  of  the  bonds 
was  the  consummation  of  a  conspiracy  on  the  part  of 
Greorge  Gould,  Russell  Sage,  and  other  directors,  having 
for  its  ultimate  object  the  wrecking  of  the  constractioD 
company,  they  are,  without  doubt,  answerable  for  their 
wrong  when  called  upon  for  an  accounting  in  an  appropri- 
ate action.  It  may  also  be  assumed,  although  the  question 
is  not  necessarily  involved  in  this  hearing,  that  contracts 
whereby  officers  of  a  corporation  realize  large  profits  di- 
rectly or  indirectly  at  its  expense  are  presumptively  fraudu- 
lent and  voidable  at  the  election  of  the  latter.  But  is  the 
Missouri  Pacific  Railway  Company  answerable  for  the 
alleged  wrongful  act;  and  if  so,  upon  what  recognized 
}>rinciple  of  equity  jurisprudence?  It  is  not  contended 
that  the  last  named  company  was  present,  in  a  l^al  sense^ 
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participating  in  the  sale  of  the  bonds,  or  that  it  is  the 
recipient  of  any  of  the  profits  derived  from  or  on  account  of 
that  transaction.  If,  therefore,  it  must  account  for  the  loss 
to  the  construction  company  by  reason  of  the  profligacy  of 
the  latter's  officers,  its  liability  depends  upon  other  and  dif- 
ferent principles. 

In  order  that  the  position  of  the  plaintiff  may  not  be 
lost  sight  of  in  the  contemplation  of  the  complex  transac- 
tions involved,  we  copy  here  the  brief  but  comprehensive 
summary  of  his  argument  prepared  by  the  reporter  accom- 
panying the  opinion  iieretofore  approved:  "The  sale  by 
the  directors  and  purchase  by  the  stockholders  of  the  Mis- 
souri Pacific  bonds  at  a  discount  was  a  fraud.  Neither  the 
directors  nor  the  stockholders  can  buy  or  sell  the  property  of 
a  corporation  for  less  than  its  value  without  rendering  them- 
selves and  all  concerned  liable.  Without  the  aid  of  the 
Missouri  Pacific  Company  the  fraud  in  the  sale  of  the 
bonds  could  not  have  been  accomplished.  There  was  due 
to  the  construction  company  at  tlite  time  it  was  forced  to 
borrow  from  Gould  $2,500,000  in  bonds  the  sum  of 
33,1 70,000  in  bonds  of  the  Missouri  Pacific  Company. 
The  latter  company  acted  with  its  directors  and  the  direct- 
ors of  the  construction  company,  and  the  resolution  under 
which  the  bonds  were  sold  was  for  its  benefit  as  well  as 
others.  It  received  part  of  the  fruits  of  the  conspiracy, 
and  the  wrong  must  be  viewed  as  a  whole.  By  conspir- 
ing together  for  the  purpose  alleged  the  conspirators  as- 
sumed to  themselves  the  attributes  of  individuality  in  the 
prosecution  of  the  common  design,  thus  rendering  what  was 
done  by  each  in  the  execution  of  such  design  the  act  of 
all."  And  on  the  argument  it  was  said  that  the  Missouri 
Pacific  Company,  having  been  made  the  instrument  of  its 
officers  and  managers  in  the  perpetration  of  the  fraud  upon 
the  constructioji  company,  must  be  regarded  as  a  wrong- 
doer, and  jointly  liable  with  the  other  conspirators.  The 
evidence  which  is  the  foundation  for  that  contention  b  in- 
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dicated  by  the  twenty-eighth,  tweDty-ninth,  fortieth,  forty- 
first,  forty-second,  and  forty-third  findings  of  the  district 
court,  and  which  are  here  set  out  in  full: 

"(28.)  The  court  further  finds  that  at  all  times  from 
the  date  of  the  organization  of  the  Fitzgerald  <&  Mallory 
Construction  Company  up  to  April  17,  1889,  the  plaintiff 
herein,  John  Fitzgerald,  was  a  director  of  said  construc- 
tion company.  That  the  directors  of  said  company  were 
five  in  number.  That  prior  to  November  3,  1886,  a  ma- 
jority of  said  directors  were  friendly  to  the  interests  of  the 
plaintiff.  That  since  said  3d  day  of  November,  1886, 
three  of  said  five  directors,  together  with  the  treasurer,  have 
been  directly  or  indirectly  interested  in  the  defendant  rail- 
way company,  have  acted  in  the  interest  of  said  railway 
company  in  all  matters  concerning  the  management  of  said 
construction  company,  where  the  interest  of  the  railway 
company  and  the  construction  company  have  come  in  con- 
flict. 

"(29.)  The  Missouri  Pacific  Railway  Company  failed  ta 
act  in  the  authorization  of  the  issuance  of  its  bonds  to  pay 
over  as  provided  in  its  contracts  with  the  construction  com- 
pany until  December  10,  1886,  when,  by  its  board  of  di- 
rectors, it  authorized  the  issuance  of  five  million  ($5,000,- 
000)  dollars  of  Missouri  Pacific  five  per  cent  trust  bonds, 
and  said  bonds  were  issued  in  pursuance  of  said  authoriza- 
tion under  date  of  January  1st,  1887.'' 

"(40.)  The  court  further  finds  that  on  the  28th  day 
of  July,  1887,  at  a  meeting  of  the  board  of  directors  of 
the  Fitzgerald  &  Mallory  Construction  Company,  held 
at  New  York  city,  where  were  present  Russell  Sage,  R. 
I,  Cross,  and  Sidney  Dillon,  and  absent  8.  H.  Mallory  and 
the  plaintiff  herein,  it  was  resolved  to  sell  four  million 
($4,000,000)  dollars  Missouri  Pacific  railway  five  per  cent 
bonds  to  the  stockholders  of  the  said  construction  company 
at  ninety  per  cent  of  the  face  value,  and  Jay  Gould,  the 
president  of  the  Missouri  Pacific  Railway  Company,  fur- 
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hundred  thousand   ($2,500,000) 

0  one  millioD  five  hundred  thoit- 
0)  bonds  then  possessed  by  the 
>r  the  purpose  of  com[>Ieting  the 
i  the  sale.  That  under  said  reso- 
lera,  with  tlie  ezcejition  of  John 
111017,  ^°^  their  jwo  rata  share  of 
lount  of  three  million  two  hundred 
lollars.     That  when  informed  of 

Fitzgerald  and  Mallory  protested 

luly  28,  1887,  the  full  amount  of 
ndred  thousand  ($2,500,000)  dol- 
-nielied  by  Jay  Gould  was  due  the 
Vom  the  defendant,  the  Missouri 
ty,  and  the  same  should  be  treated 

1  railway  company  to  the  construe- 
said  railway  company  should  pay 
said  Gould  on  account  of  said  ad- 

I3d  day  of  September,  1887,  R.  I. 
le  construction  company,  paid  from 
mpany  the  sum  of  sixty-two  thou- 
500)  dollars  to  Jay  GouI<)  on  ao- 
two  million  five  hundred  thousand 
nds  delivered  to  the  construction 
That  the  said  slzty-Iwo  thousand 
dollars  so  puid  is  a  proper  charge 
i&c  Railway  Company,  and  in  favor 
ilory  Construction  ComiMiny  in  this 
dlowed, 

22<1  day  of  Septf'mber,  1887,  at  a 
.  of  the  Filzgeruld  &  Mallory  Con- 
i  in  New  York  city,  where  all  of 
3t,  a  sale  of  bonds  in  the  amount 
idred  thousand  ($1,800,000)  dollars 
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£not]  already  sold  [was]  ordered  made  to  the  New  York 
stockholders  of  the  Fitzgerald  &  Mallorj  Construction 
Company  pro  rata,  said  sale  being  made  at  ninety  per  cent 
of  par  value.  That  it  was  further  ordered  at  said  meeting  of 
directors  that  one  million  five  hundred  thousand  ($},500,- 
<X)0)  dollars  of  Missouri  Pacific  bonds  be  distributed  among 
the  stockholders  of  the  construction  company  as  a  declared 
<lividend  npon  stock/' 

It  may  not  be  out  of  place  to  look  behind  the  foregoing 
Endings  to  the  record  upon  which  they  are  based,  and 
which,  so  far  as  evidenced  by  the  books  of  the  construction 
<x>mpanyi  is  found  in  the  minutes  of  three  meetings  of 
the  board  of  directors.  The  first  of  said  meetings  was 
held  in  New  York,  July  28,  1887,  those  present  being  R. 
I.  Cross,  Kussell  Sage,  and  Sidney  Dillon,  and  the  record, 
or  so  much  thereof  as  relates  to  the  subject  in  hand,  is  as 
follows : 

''Mr.  R.  I.  Cross,  member  of  the  committee  appointed 
to  investigate  the  condition  of  the  company,  re|)orted,  in 
substance,  as  follows:  That  the  company  is  indebted  to  its 
stockholders  to  the  extent  of  $1,500,000  for  money  bor- 
rowed; that  it  is  indebted  to  the  Missouri  Pacific  Railway 
Company  f  772,856.27,  and  to  Morton,  Bliss  &  Co.  to  the 
extent  of  about  $600,000;  that  $500,000  would  be  required 
to  complete  the  company's  contract  with  the  Missouri  Pa- 
cific Railway  Company.  And  thereupon  the  following 
resolution  was  adopted: 

^* Resolved^  That  the  treasurer  is  hereby  instructed  to  sell 
a  sufiScient  amount  of  the  Missouri  Pacific  Railway  Com- 
pany's trust  five  per  cent  bonds  at  not  less  than  ninety  cents, 
to  provide  funds  to  pay  for  the  amount  borrowed,  amount- 
ing to  $1,500,000  and  interest;  and  that  for  the  further 
purpose  of  the  company  the  treasurer  is  authorized  to  sell 
farther  amounts  of  the  same  bonds  at  the  same  price  to 
the  extent  of,  say  $4,000,000  in  all,  to  the  shareholders, 
with   the  understanding  that  the  prorate  share  of  these 
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bonds  of  any  stockholder  who  is  not  prepared  to  take  hi» 
share  within  ten  days  from  this  date  shall  be  first  offered  to- 
the  other  stockholders  pro  rata, 

"On  motion  of  Mr.  Cross  it  was  voted  that  the  treas- 
urer  is  hereby  authorized  to  borrow  from  Mr.  Jay  Gould 
$2,500,000  of  the  Missouri  Pacific  Railway  Company's  five 
per  cent  bonds,  to  be  returned  to  him  when  the  coustruotioa 
company  receives  the  bonds  due  under  its  contract  with 
the  Missouri  Pacific  Railway  Company." 

At  the  second  meeting,  on  September  20,  1887,  the  di- 
rectors all  being  present  with  the  exception  of  Sidney  Dil- 
lon, the  following  appears: 

"After  full  discussion  by  members  of  the  board,  it  was^ 
on  motion  by  Mr,  Cross,  voted  that  the  treasurer  of  this 
company  be  and  hereby  is  authorized  to  sell  $2,000,000  of 
the  Missouri  Pacific  Railway  Company's  five  per  cent  bond» 
at  ninety  cents,  to  provide  funds  for  the  completion  of  the 
work  of  the  construction  company,  and  to  give  the  stock- 
holders pro  rata  the  first  option  of  buying  the  same^ 
Mr.  Cross  also  reported  that  Mr.  Mallory's  account  show* 
ing  the  amount  of  money  expended  by  himself  and  Mr^ 
Fitzgerald  previous  to  the  execution  of  the  contract  was 
correct,  and,  on  motion,  they  were  given  credit  for  that 
amount.'' 

At  the  meeting  of  September  22,  the  following  proceed- 
ings were  had: 

"New  York  City,  September  22,  1887. 

"Pursuant  to  call,  meeting  of  the  directors  was  held  this 
day  at  No.  195  Broadway,  New  York. 

"Present,  S.  H.  Mallory,  John  Fitzgerald,  Russell  Sage,, 
R.  I.  Cross,  and  Sidney  Dillon. 

"On  motion  of  Mr.  Dillon  it  was  unanimously  voted 
that  the  resolution  passed  at  the  last  meeting  of  the  direct- 
ors providing  for  the  sale  of  the  Missouri  Pacific  Railway 
Company's  five  per  cent  bonds  be  amended  so  as  to  read  a» 
follows : 
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^^Itesolved^  That  the  treasurer  of  this  company  be  and 
hereby  is  authorized  to  sell  $1,800,000  of  the  Missouri 
Pacific  Railway  Company's  five  per  cent  bonds  at  ninety 
cents,  to  provide  funds  for  the  completion  of  the  work  of  the 
oonstruction  company,  and  that  said  bonds  be  sold  to  the 
following  stockholders  of  the  company  who  were  ready  to 
buy  the  same,  as  follows: 

Russell  Sage $375,000 

Morton,  Bliss  &  Co 300,000 

Jay  Gould 675,000 

H.aMarquand 150,000 

Sidney  Dillon 150,000 

Geoi^eJ.  Gould 75,000 

L&S.  Wormser 75,000 

Total $1,800,000" 

The  foregoing  transactions  do  not  include  the  $1,500,000 
of  bonds  earned  and  delivered  to  the  oonstruction  company 
upon  the  completion  of  the  first  150  miles  of  road.  The 
last  named  installment  had  been  previously  disposed  of  to 
the  apparent  satisfaction  of  all  concerned,  and  does  not  call 
for  further  mention  on  this  branch  of  the  case.  Mr.  Mal- 
lory,  president  of  the  construction  company,  on  being  ad- 
vised of  the  action  taken  at  the  meeting  of  July  28,  ad- 
dressed to  Mr.  Cross,  treasurer  of  the  company,  the 
following  letter : 

"WiNFiELD,  Kas.,  Aug.  3,  1887. 

"iJ.  I.  CrosSf  Eaq.y  Treasurer  F,  &  31.  Consign  Co, — 
Dear  Sir  :  When  I  left  New  York  it  was  supposed  that 
the  bonds  were  negotiated  at  par,  etc.,  and  I  am  much  sur- 
prised to  be  informed  to  take  my  allotment  in  ten  days  or 
have  them  sold  at  90.  I  object  to  this.  I  have  had  to 
stand  a  ten  per  cent  reduction  on  150  miles,  and  now  an- 
other ten  per  cent  on  the  whole  is  more  than  I  can  stand. 

"I  hereby  subscribe  for  $400,000  five  per  cent  Missouri 
Pacific  bonds  at  90,  and  will  write  to  Mr.  Gould  to  protect 
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me.  If  he  does  not,  I  desire  to  make  loan  from  jou  at  six 
per  cent  interest  and  I  will  secure  with  bonds  and  con- 
struction stocky  I  paying  up  Mr.  Grould. 

"  Yours  truly,  S.  H.  Malix)RY." 

And  referring  to  the  subject  of  the  above  communica- 
tion Mr.  Mallory  testified  as  follows: 

Q.  These  $2,500,000  were  disposed  of  for  the  benefit  of 
the  company,  were  they  not? 

A.  I  suppose  that  the  $2,500,000  of  bonds — that  is  a 
part  of  the  $4,000,000. 

Q.  In  the  sale  and  disposition  of  these  bonds  at  a  dis- 
count of  ten  per  cent,  and  when  the  stockholders  took  those 
bonds  at  ten  per  cent  discount,  did  the  Missouri  Pacific 
Railway  Company  get  any  benefit  out  of  that  deduction,  to 
your  knowledge? 

A.  Not  that  I  know  of,  but  its  stockholders  got  the 
benefit. 

Q.  The  discount  of  ten  per  cent  went  to  the  benefit  of 
your  associate  stockholders,  who  availed  themselves  of  the 
Ojiportunity? 

A.  Yos,  sir. 

Q.  And  the  Missouri  Pacific  Railway  Company,  so  far 
as  you  know,  was  not  a  party  to  the  sale  and  disposition  of 
any  of  those  bonds  at  a  ten  per  cent,  discount? 

A.  No,  sir. 

Q.  But  you  and  Mr.  Fitzgerald  could  have  had  the 
same  benefit  as  the  other  stockholders  if  you  had  been  in  a 
position  pecuniarily  to  have  availed  yourselves  of  it? 

A.  Yes,  sir. 

The  foregoing  is  substantially  all  of  the  facts  in  evidence 
tending  to  characterize  the  transactions  involved,  and  upon 
which  the  liability  of  the  Missouri  Pacific  Company,  if 
answerable  in  this  action,  must  depend. 

As  stated  in  the  former  opinion,  corporations  are  liable 
civilly  for  damages  occasioned  by  the  torts  of  their  officers 
and  agents  committed  while  acting  within  the  scope  of  their 
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authority  as  such ;  but  although  that  principle  may  be  re- 
garded  as   fundamental,  its   practical   application  to  the 
varied  transactions  of  our  commercial  life  is  by  no  means 
free  from  difficulty  owing  to  the  want  of  a  precise  deiini* 
lion  of  the  term  "scope  of  authority/'     We  have  been  re- 
ferred to  no  clearer  exposition  of  the  subject  than  that 
found  in  Mechem^  Agency,  312,  viz.:  "But  while,  as  has 
been  seen,  authority  is  often  to  be  implied  from  the  con- 
duct of  the  parties,  yet  it  is  a  necessary  and  logical  limita- 
tion upon  the  construction  of  such  an  authority  that  the 
power  implied  shall  not  be  greater  than  that  fairly  and 
legitimately  warranted  by  the  facts.     The  reason  of  this 
rule  is  so  apparent  and  so  just  that  it  needs  no  argument  to 
support  it.     If  the  agency  arises  by  implication  from  acts 
done  by  the  agent  with  the  tacit  consent  or  acquiescence  of 
the  principal,  it  is  to  be  limited  in  its  scope  to  acts  of  a 
like  nature;  if  it  arises  from  the  general  habits  of  dealing 
between  the  parties,  it  must  be  confined  in  its  operation  to 
dealings  of  the  same  kind ;   if  it  arises  from  the  previous 
employment  of  the  agent  in  a  particular  business,  it  is,  in 
like  manner,  to  be  limited  to  that  particular  business.     In 
01  her  words,  an  implied  agency  is  not  to  be  extended  by 
construction   beyond  the   obvious    purpose  for  Vhich    it 
is  apperantly  created."     In  Reynolds  v.  Witter  13  S.  Car., 
5,  a  very  instructive  case,  it  is  said :  "  We  must  distin- 
guish between  the  authority  to  commit  a  fraudulent  act 
and  the  authority  to  transact  the  business  in  the  course 
of  which  the  fraudulent  act  was  committed.     Tested  by 
reference  to  the  ilitention  of  the  principal,  neither  negli- 
gence nor  fraud  is  within  the  scope  of  the  agency,  but  tested 
by  the  connection  of  the  act  with  the  property  is  as  much 
within  the  scope  of  the  agency  as  negligence  in  allowing 
others  to  take  it.     The  proper  inquiry  is,  whether  the  act 
was  done  in  the  course  of  the  agency  and  by  virtue  of  the 
authority  as  agent.     If  it  was,  then  the  principal  is  respon- 
sible, whether  the  act  was  merely  negligent  or  fraudulent." 
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We  assuDie  for  the  purpose  of  this  inquiry  that  the  proofs 
warrant,  not  merely  a  finding  of  fraud  by  Gould  and  his 
associates,  but  that  such  fraud  was  accomplished  by  means 
of  a  conspiracy  on  the  part  of  men  ofliciully  related  to  the 
Missouri  Pacific  Company  and  presumably  solicitous  for 
its  welfare.  But  we  are  unable  to  say  from  the  record 
that  the  wrecking  of  the  construction  company,  or  the  de- 
frauding of  its  stockholders,  was  in  any  proper  sense  an 
incident  to  their  powers  or  duties  as  representatives  of  the 
first  named  company,  or  so  related  to  their  employment  as 
to  be  within  the  scope  of  their  power  according  to  the  most 
liberal  interpretation  of  the  term.  Had  Sage,  Dillon,  and 
Cross,  the  three  directors  who  are  found  to  have  been  in- 
terested in  the  Missouri  Pacific  Company,  at  or  prior  to 
the  meeting  of  July  28,  entered  into  a  conspiracy  to  de- 
fraud the  construction  company  by  embezzling  and  con- 
verting to  their  own  uje  the  $1,600,000  of  bonds  then 
owned  and  held  by  it,  and  had  actually  consummated  their 
fraudulent  purpose,  we  cannot  conceive  how  the  legal  as- 
pect of  the  case  would  have  been  essentially  different.  Yet 
DO  one  will  contend  that  the  act  of  theconspiratoi*s  would  in 
that  case  be  within  the  scope  of  their  power  as  oHicers  of  the 
railroad  company  so  as  to  render  it  liable  for  the  result  of 
their  fraud.  Equity  is  always  solicitous  of  the  Hghts  of 
innocent  stockholders  of  corporations,  and  although  Jay 
Grould  and  his  associates  named  in  this  record  appear  to  own 
or  control  a  majority  of  the  stock  of  the  Missouri  Pacific 
Company,  it  is  a  matter  of  common  notoriety,  of  which  we 
must  take  notice,  that  there  are  many  honest  investors  in 
that  class  of  securities,  and  that  some  of  the  stock  of  that 
company  is  presumably  held  by  persons  innocent  of  any 
participation  in  the  fraud  charged.  Now,  if  it  is  to  answer 
in  this  action  for  the  wrong  alleged,  the  loss  must  be  borne 
not  alone  by  the  participants  in  the  fraud,  but  as  well  by 
the  innocent  and  helpless  stockholders.  The  foregoing 
fact  is  suggested,  not  because  it  is  sufficient  of  itself  to  ex- 
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cuse  a  corporation  for  such  wrongful  acts  of  its  oflBcers  as 
are  clearlywithin  the  scope  of  their  powers,  but  as  a  rea- 
son for  caution  by  the  courts  in  application  of  the  recog- 
nized rule.  Before  leaving  this  subject  it  should  be  ob- 
served also  that  this  action  is^  in  its  practical  effect,  one  for 
an  accounting  by  the  construction  company  against  the 
railroad  company.  It  follows,  as  was  said  in  the  former 
opinion,  that  the  proceeds  of  whatever  judgment  is  ren- 
dered in  favor  of  the  plaintiff  must,  after  satisfying  the 
debts  of  the  first  named  company,  be  distributed  ratably 
among  its  stockholders;  but,  according  to  the  record, 
eighty  per  cent  of  the  stock  of  that  company  is  held  by 
Gould  and  the  recreant  officers  above  named,  while  the 
debts  thereof  appear  to  be  trifling,  not  exceeding  $60,000 
in  amount.  It  is  evident,  therefore,  and  such  is  the  effect 
of  our  previous  decision,  that  the  allowance  of  this  claim 
is  to  assess  the  sum  of  $500,000,  not  against  Gould  and 
his  associates,  but  against  the  stockholders  of  the  Missouri 
Pacific  Company,  and  of  which  amount  $400,000  and  in- 
terest, less  the  ratable  share  of  the  debts  of  the  construc- 
tion company,  must  be  turned  over,  not  to  Fitzgerald  or 
Mallory,  but  to  the  very  parties  who  are  responsible  for 
the  confusion  and  disaster  which  overtook  their  venture. 

But  there  is  still  another  light  in  which  the  transactions 
in  question  may  be  viewed,  and  that  is  one  suggested  by 
the  dissenting  opinion  heretofore  filed,  viz.,  that  Messrs. 
Sage,  Dillon,  and  Cross,  the  latter  being  at  all  times  con- 
trolled by  Gould,  instead  of  acting  in  the  interest  of  the 
Missouri  Pacific  Company  were  in  fact  using  their  posi- 
tions of  trust  toward  that  company  to  profit  personally  at 
its  expense  and  at  the  expense  of  its  stockholders.  It  is 
puflBcient,  without  further  reference  to  the  record,  that  the 
above  conclusion  is  irresistible  from  the  admitted  facts, 
and  is  given  especial  emphasis  as  a  ground  of  defense  in 
the  brief  of  counsel  for  the  railroad  company.  Allusion 
is  made  to  that  fact  in  this  connection  merely  for  the  pur- 
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pose  of  illustrating  the  attitude  of  the  officers  named  toward 
the  Missouri  Pacific  Company,  the  extent  to  which,  if  at 
all,  the  construction  company  or  Fitzgerald  and  Mallory 
are  affected  by  such  corrupt  purpose  being  reserved  for 
consideration  in  connection  with  another  branch  of  the 
case.  It  is  further  suggested  as  a  ground  for  this  claim^ 
that  in  consequence  of  tlie  failure  of  the  Missouri  Pacific 
Company  to  deliver  its  bonds  at  the  several  times  specified 
in  the  contract^  the  construction  company  was  delayed  in 
the  completion  of  its  work  and  was  thereby  subjected 'to 
great  loss,  both  of  promised  subsidies  and  prospective 
profits ;  but  that  fact,  although  charged  as  a  part  of  the 
general  scheme  to  defraud,  is  not  made  the  basis  of  a  dis- 
tinct claim  of  relief.  And,  conceding  all  that  is  claimed 
for  the  evidence  bearing  upon  that  point,  we  are  still  un- 
able to  perceive  the  force  of  the  plaintiff's  reasoning,  inas- 
much as  there  is  no  apparent  relation  between  the  alleged 
breach  of  contract  by  the  railroad  company  and  the  subse- 
quent dis}x>8ition  of  the  bonds  by  the  construction  company. 
The  rule  which  should  control  in  this  and  like  cases  is 
aptly  stated  in  Warwick  v.  Hutchinson,  45  N.  J.  Law, 
61,  viz.:  ''The  wrongful  act  must  be  the  act  of  the  defend- 
ant, and  the  wrong  done  and  the  injury  sustained  must  be 
as  to  each  other  the  relation  of  cause  and  effect,  and  the 
damages,  whether  they  arise  from  withholding  a  legal 
right  or  the  breach  of  a  legal  duty,  must  be  the  natural  and 
proximate  consequence  of  the  act  complained  of.''  (See,  also, 
Sycamore  Marsh  Harvester  Mfg.  Co,  v.  S^urw,  13  Neb., 
210;  Bridges  v.Lanham,  14  Neb.,  369.)  It  follows  that 
the  claim  based  upon  the  discount  of  the  bonds  sold  was 
rightly  rejected  by  the  district  court  and  its  action  in  that 
regard  must  be  affirmed.  This  conclusion  renders  unnec- 
essary an  examination  of  the  question  of  the  alleged  acqui- 
escence to  which  prominence  is  given  in  the  several  briefs 
as  well  as  the  oral  argument. 

We  will  now  briefly  notice  the  claim  in  behalf  of  the 


480      ■  NEBRASKA  REPORTS.  [Vol.  44 

Fitzgerald  t.  Fitzgerald  <&  Mallory  Construction  Co.  I 

constructiou  company  on  account  of  the  sum  of  $62,500 
paid  to  Jay  Gould  as  interest,  and  to  which  reference  is  made 
in  the  forty-second  finding  of  tlie  district  court.  We  said, 
referring  to  this  claim,  in  the  former  opinion :  '^That  for  this 
amount,  with  interest,  the  Missouri  Pacific  Railway  Com- 
pany is  liable  to  the  construction  company,  as  a  necessary  cor- 
ollary, follows  from  the  propositions  heretofore  discussed.'' 
The  contention  of  plaintiff's  counsel  was  that  the  pretended 
loan  of  the  $2,500,000  of  bonds  by  Gould  was  but  a  part 
of  the  conspirncy  against  the  construction  company  and 
that  the  Missouri  Pacific  should  be  required  to  account  for 
interest  paid  thereon  on  the  ground  that  the  directors,  as  in 
the  transaction  resulting  in  the  disposition  of  the  bonds 
were  acting  within  the  scope  of  their  authority.  It  was  in 
that  view  of  the  case  that  the  claim  was  allowed,  and  it 
follows  naturally  from  what  is  here  said  with  regard  to  the 
liability  of  the  Missouri  Pacific  Company  that  our  former 
decision  will  not  stand  the  test  of  authority  and  that  the 
claim  in  question  must  accordingly  be  rejected.  But  we 
find  in  the  record  another  sufficient  reason  for  the  same 
conclusion.  The  loan  was  one  of  bonds  payable  in  kind, 
and  the  claim  in  question  is  the  precise  amount  of  the  semi- 
annual interest  thereon  as  represented  by  the  September, 
1887,  coupons  paid  by  the  Missouri  Pacific  Company  at 
maturity,  probably  to  Morton,  Bliss  &  Co.,  the  construc- 
tion company's  bankers,  although  the  record  is  not  clear  on 
that  point.  But  in  the  statement  rendered  by  said  firm 
for  the  month  of  September  we  find  the  following  entry  on 
the  debit  side  of  the  account:  "23d  Sept.,  coups.  $2,500,- 
000  M.  P.  5  per  cent  bds.  borrowed  of  Jay  Gould,  $62,- 
500."  There  is  other  evidence  confirmatory  to  the  above 
and  which  leaves  no  room  to  doubt  the  payment  of  the 
amount  of  this  claim  by  the  railroad  company  at  maturity. 
It  is  a  fact  worthy  of  note,  too,  in  this  connection  that  the 
construction  company  does  not  claim  to  have  returned  said 
bonds  and  coupons,  but  that  on  the  contrary  there  is  still 
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due  tliereoD  an  admitted  balance  of  $82,000.  Our  couclu- 
siou^  after  a  careful  scrutiny  of  the  evidence  explanatory 
of  the  transaction  under  consideration,  may  be  thus  briefly 
summarized:  (1.)  The  transaction  was  a  personal  one  be- 
tween Gould  and  the  construction  company^  for  which  the 
Mi:j8ouri  Pacific  Company  is  not  responsible.  (2.)  The 
construction  company  ratified  said  transaction  by  receiving 
4iod  appropriating  the  bonds  borrowed  and  voluntarily  pay- 
ing the  interest  accruing  thereon  with  the  knowledge  and 
approval  of  its  directors^  including  the  plaintiff  as  well  as 
Mr.  Mallory,  its  president. 

Oar  examination  includes  a  further  inquiry,  and  which 
iovolves  the  claim  in  behalf  of  the  construction  company 
for  $150,000  on  account  of  the  enforced  reduction  of  the 
contract  rate  from  $11,000  to  $10,000  per  mile  for  the  first 
150  miles  of  road  constructed.  The  allegations  of  the 
plaintifi^'s  bill,  so  far  as  they  relate  to  this  subject,  are  fully 
set  forth  in  the  opinion  of  Commissioner  Ryan  above 
mentioned  and  need  not  be  repeated  in  this  opinion.  But 
preliminary  to  a  consideration  of  the  merits  of  that  claim 
we  are  met  by  the  contention  that  the  transactions  out  of 
which  it  originated  are  in  contravention  of  settled  rules  of 
public  policy,  and  therefore  void  ab  initio.  Inasmuch  as 
our  investigation  has  led  to  a  conclusion  at  variance  with 
that  stated  in  the  opinion  approved,  as  well  as  the  able  dis- 
senting opinion  of  Commissioners  Ragan  and  Irvine  on 
the  former  hearing,  it  is  deemed  proper  to  mention  here 
some  of  the  facts  which  tend  strongly  to  characterize  the 
transaction,  so  far  as  the  construction  company  is  con- 
cerned, and  which  are  especially  significant  as  bearing  upon 
the  question  of  the  good  faith  of  the  minority  stockholders, 
Fitzgerald  and  Mallory.  Our  views  with  respect  to  the 
transaction,  so  far  as  it  concerns  the  directors  and  others 
officially  related  to  the  Missouri  Pacific  Company,  suffi- 
ciently appear  from  what  has  been  said,  and  do  not  re- 
quire further  notice.  The  district  court,  it  should  be  re- 
35 
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marked,  determined  that  question  in  favor  of  the  legality^ 
of  the  contract  by  the  twenty-fourth  finding,  as  follows t 

''(24.)  The  court  finds  that  each  and  all  of  the  above 
named  contracts  for  the  construction  of  the  several  road& 
named  were  in  nowise  unconscionable  contracts,  but  were 
fair  and  reasonable  contracts,  in  which  the  interests  of  all 
the  parties  to  the  several  contracts  were  properly  protected,, 
and  at  the  time  of  the  execution  of  the  said  contracts  the 
officers  of  the  Fitzgerald  &  Mallory  Construction  Company,, 
who  executed  said  contracts  on  behalf  of  the  construction 
company,  acted  in  good  faith  in  the  interests  of  the  const ruc> 
tion  company,  and  the  officers  of  the  Missouri  Pacific  Rail- 
way Company,  who  executed  said  contracts  on  behalf  of 
said  railway  com}  any,  acted  in  good  faith  in  the  interest  of 
the  said  railway  cc^mpany." 

The  above  finding,  so  far  as  it  asserts  the  good  faith  of 
the  Missouri  Pacific  Company,  cannot  be  sustained,  since, 
as  we  have  seen,  it  is,  even  according  to  the  contention  of 
that  company,  clearly  ugainst  the  evidence.  It  is  charged 
in  paragraph  three  of  the  plaintifl^'s  bill,  and  fully  estab* 
lished  by  the  proof,  that  at  the  date  of  the  contract  with 
the  Denver,  Memphis  &  Atlantic  Railroad  Company,  to* 
wit,  April  6,  1886,  and  the  subsequent  contract  with  the 
Missouri  Pacific  Company,  on  May  4  following,  the  direct- 
ors of  the  construction  company  were  John  Fitzgerald,  the 
plaintiff  herein,  S.  H.  Mallory,  S.  S.  King,  T.  M.  Stuart^ 
and  Edward  A.  Temple,  but  that  after  the  officers  of  thu 
Missouri  Pacific  acquired  a  majority  of  the  stock  of  the 
last  named  corporation  they  demanded  the  resignation  of 
all  of  said  directors  except  Fitzgerald  and  Mallory,  and 
that  on  the  3d  day  of  November,  1886,  the  board  of  direct- 
ors were  chosen  to  which  reference  is  made  in  the  twenty- 
eighth  finding  above  set  out.  We  have  searched  the  record 
in  vain  for  evidence  tending  to  prove  that  the  construction 
company,  as  organized  at  the  date  of  said  contracts,  con- 
templated any  other  than   legitimate  transactions.     It  i» 
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true  the  agreed  rate  for  the  oonstruetioQ  of  the  Denver^ 
Memphis  &  Atlantic  line  may  appear  exorbitant  in  th^ 
light  of  subsequent  contracts^  but  the  explanation  thereof 
seems  altogether  reasonable,  viz.,  that  the  securities  of  that 
company  would  have  little  marketable  value  compared 
with  the  bonds  of  the  Missouri  Pacific,  in  which  Mr.  Gk>uld 
was  personally  interested,  and  in  which  he  was  investing 
bis  private  fortune.  But  the  record  does  contain  evi- 
dence of  good  faith  on  the  part  of  the  construction  com-* 
pany.  On  the  30th  day  of  October,  1886,  Mr.  Mallory,  a& 
president,  made  and  published  the  following  statement : 

•<  To  the  Stockholdet'8  of  the  F.  M.  C.  Co. :  Mr;  Gould  ad- 
vises  me  that  he  offers  120  for  F.  M.  C.  Co.  stock  and  Mo. 
P.  take  road  and  pay  all  liabilities  of  Const.  Co.  The  fol- 
lowing statement  is  made  for  our  information :  We  have 
DOW  115  miles  of  track  down,  the  grading  and  bridging 
mostly  done  on  ninety-eight  miles  more  and  expect  to  get 
track  on  by  July  1.  The  following  is  the  estimated  cost 
of  203  miles  at  |1 1,128  per  mile,  $2,268,638.84,  for  whicb 
we  should  receive  per  contract,  203  miles,  $12,000,  Mo. 

Paa  bonds $2,436,000  OO 

Subsidies 456,000  OO 


$2,892,000  00 


$623,861  1(> 
Making  a  dividend  of  forty-one  per  cent  on  $1,500,000 
stock.  When  construction  company  was  formed  and  con-- 
tract  made  with  Mo.  Pac.  it  was  not  expected  that  over 
thirty  per  cent  would  have  to  be  called  in.  Now  it  is  the 
western  stockholders  who  have  made  it  possible  for  you  to 
realize  forty  per  cent  in  less  than  an  average  of  six  months 
time.  We  gave  you  an  equal  interest  witli  us  without  any 
bonus,  expecting  that  you  would  provide  the  necessary  fund^ 
to  carry  on  the  work.  Your  means  are  at  command — our» 
in  land,  merchandise,  banks,  etc.,  not  easy  to  realize  on. 
We  built  200  miles  of  railroad  in  six  months,  therefore  we 
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think  that  if  it  is  thought  best  to  termioate  contract  or  sell 
out  stock,  that  the  Missouri  Pacific  pay  forty  per  cent^ 
which  is  no  more  than  the  contract  price — at  same  time  get 
a  cheap  road,  worth  more  than  it  costs,  and  also  to  give  to 
Mallory  &  Fitzgerald  the  town  sites  on  line  now  under 
construction  which  have  been  secured  by  Town  Site  Com- 
pany. *  *  *  ^e  went  into  the  project  in  good  faithi 
and  have  so  acted.  Statements  and  reports  have  not  been 
made,  probably,  as  should  have  been  done.  What  we 
thought  of  was  to  get  road,  other  things  would  take  care 
of  themselves,  which  I  see  has  caused  a  feeling  of  distrust 
in  your  mind,  and  we  are  ready  for  any  equitable  adjust- 
ment. Under  our  contract  there  is  200  miles  more  of  road 
not  yet  started  on  which  the  profits  will  equal  those  already 
earned.'* 

In  a  subsequent  statement,  the  date  not  appearing,  Mr. 
Mallory  says: 

"The  F.  M.  Construction  Co.  was  organized  with  J1,000,- 

000  capital.  For  reasons  well  known  to  all,  capital  was  in- 
creased to  f  1,500,000,  which  was  considered  ample  to  build 
road  and  complete  contracts.  The  control  of  the  company 
was  taken  by  New  York  people.  It  was  expected  that  the 
company  finances  would  be  looked  after  for  all  alike.  *  * 
It  is  a  well  known  fact  that  the  western  stockholders 
are  not  able  to  furnish  means  to  build  their  portion  of  the 
591  miles  of  road.  The  balance  are.  Our  bonds  were  Dot 
sold  when  they  could  have  been  at  par,  and  owing  to  cir- 
cumstances over  which  we  have  no  control  we  are  com- 
pelled to  take  a  discount  of  ten  per  cent.    At  the  west  end 

1  have  endeavored  to  give  the  eastern  stockholders  all  the 
benefits  arising  from  the  construction  of  the  road,  and  now 
I  claim  the  company  should  take  such  steps  as  are  neces- 
fary  to  procure  funds  to  complete  contracts." 

The  foregoing  quotations  are  reinforced  by  other  evi- 
dence, but  are  sufficient  for  our  purpose,  and  satisfy  us  that 
prior  to  the  ascendancy  of  the  Gould  interest  in  the  man- 
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agement  of  the  construction  company,  its  only  purpose  was 
to  make  a  legit imate,  although  liberal,  profit  out  of  said 
cootracts,  and  that  Fitzgerald  and  Mallory  have  been  vic- 
tims and  not  perpetrators  of  any  wrongs  subsequently  com- 
mitted in  its  name  or  through  its  agency. 

There  is  also  a  question  of  pleading  presented  in  this 
case.  'The  legality  of  the  several  contracts  is  not  assailed 
by  answer  or  otherwise  in  the  answer.  The  rule  is  cor- 
rectly stated  in  the  dissenting  opinion  as  follows :  '*  When 
upon  the  trial  it  is  apparent  from  the  evidence  material  to 
the  issues  that  the  cause  of  action  rests  upon  an  agreement 
against  public  policy  the  court  will  of  its  own  motion  re- 
fuse to  enforce  such  agreement  when  the  parties  are  in 
pari  delido,^^  It  may  be  added,  however,  as  the  essence  of 
the  authorities,  that  where  the  illegality  of  an  agreement  js^ 
not  suggested  by  the  plaintiff's  pleadings  or  proofs  it  must,, 
in  order  to  be  available  to  the  adverse  party,  be  especially 
pleaded.  {Wilde  v.  Wilde,  37  Neb.,  891.)  If  the  parties- 
hereto  are  in  2^0,^  delicto  within  the  rule  stated,  it  is  by 
reason  not  of  the  original  scheme  for  the  building  of  the 
Denver,  Memphis  &  Atlantic  road  on  the  contracts  men- 
tioned, but  on  account  of  the  subsequent  manipulation 
thereof  in  fraud  of  the  rights  of  the  stockholders  of  the 
Missouri  Pacific  Company  or  others;  and  if  the  transac- 
tions alleged  as  the  basis  of  this  action  are  void  for  ille- 
gality, it  is  by  reason  of  some  fact  or  facts  not  disclosed 
by  the  plaintiff's  bill  or  proofs,  and  should  therefore  have 
been  pleaded  by  the  respondent  company. 

Coming  now  to  the  merits  of  the  claim,  let  us  first  as- 
certain the  terms  of  the  contract  under  which  the  150 
miles  of  road  in  question  %vas  constructed.  The  only  speci- 
fications descriptive  of  the  character  of  the  work  are  con- 
tained in  the  following  quotation  from  the  contract  of  Meiy 
4:  "The  railroad  to  be  constructed  for  the  Denver  com- 
pany shall  be  of  standard  gauge,  of  not  less  than  56-p6und 
steel  rails,  2,600  ties  to  the  mile,  with  stations  not  more 
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than  eight  miles  apart,  and  water  stations  not  more  than 
twenty  miles  apart,  and  shall  be  equal  in  its  general  character 
to  the  roads  now  being  constructed  by  the  Missouri  Pacific 
Railway  Company  in  Ihe  state  of  Kansas,  all  subject  to  the 
upproval  of  the  chief  engineer  of  the  Pacific  Company." 
£y  another  provision  payment  was  to  be  made  for  each 
ten  miles  of  road  as  constructed,  the  contract  price  as 
finally  agreed  upon  being  (11,000  per  mile,  in  the  five  per 
cent  trust  bonds  of  the  Missouri  Pacific  Company.  On 
May  25  Mr.  Mallory  addre&^ed  the  vice  president  of  the 
Missouri  Pacific,  Mr.  Hopkins,  advising  him  that  ten  miles 
of  road  would  be  completed  the  next  week,  and  adds,  "I 
suppose  you  are  attending  to  the  bonds.''  On  June  7  he 
addressed  Mr.  Hopkins  as  follows:  "We  will  want  an- 
other 10  P.  C.  June  20  and  another  July  10  unless  you 
can  make  disposition  of  bonds  or  make  a  loan  for  the 
company.  If  bonds  are  not  ready  I  suggest  a  loan."  On 
June  15  Mr.  Hopkins  addressed  Mr.  Mallory  as  follows: 
"Yours  of  May  25  and  June  7  received.  I  find  it  will 
take  some  time  before  we  can  get  the  trust  company  to 
cancel  bonds  and  mortgage.  *  *  *  Our  attorneys  in- 
form us  that  this  company  cannot  issue  its  bonds  without 
calling  a  meeting  of  the  stockholders  to  obtain  their  per- 
mission. This  will  make  some  delay  and  prevent  any 
sale  of  bonds  for  the  present,  so  you  will  have  to  obtain 
what  money  you  want  by  calls  on  the  stockholders."  On 
October  10  Mr.  Mallory  wrote  Mr.  Hopkins  as  follows: 
**  Under  our  contract  the  road  should  have  been  paid  for 
in  ten-mile  sections.  If  this  had  been  done  the  calls  made 
would  not  have  been  necesearv.  *  *  *  Fuuds  are 
now  needed  to  pay  estimates  and  pay  rolls.  If  not  fur- 
nished the  work  will  be  delayed  and  subsidies  jeopardized." 
It  was  this  failure  to  pay  for  the  road  as  constructed  that 
occasioned  the  two  statements  of  Mr.  Mallory  heretofore 
set  out  and  which  was  continued  until  February  7,  1887, 
on  which  day  a  meeting  of  the  directors  was  held  in  the 
city  of  New  York,  with  the  following  result: 
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"195  Broadway,  New  York  City, 

•'February  7,  1887. 

"An  adjourned  meeting  of  the  directors  of  the  Con- 
struction Company  wa^held  this  day,  at  which  were  pres- 
•ent  S.  H.  Mallory  (who  was  chairman  of  said  meeting), 
<jleorge  J.  Gould,  B.  I.  Cross,  and  Russell  Sage;  also  Mr. 
Jay  Gould. 

''The  minutes  of  the  previous  meeting  were  read,  and 
on  motion  of  Mr.  Sage  were  approved. 

"Mr.  Jay  Gould,  on  behalf  of  the  Pacific  Company, 
stated  that  certain  portions  of  the  Denver  railway  were 
unsatisfactorily  constructed,  and  for  that  reason  the  Mis- 
souri Pacific  would  decline  to  pay  more  than  $10,000  per 
mile  for  the  150  miles  of  railroad  built;  that  the  Pacific 
Company  was  ready  to  take  the  road  at  that  price. 

"  On  motion  of  Mr.  Cross,  it  was  voted  that  the  propo- 
sition of  the  Pacific  Company  to  receive  the  160  miles  at 
^10,000  per  mile  be  accepted." 

The  foregoing  record  and  correspondence  is  set  out,  not 
l)ecause  it  sheds  any  direct  light  upon  the  subject  of  the 
<K>mpIetion  of  the  road,  but  as  preliminary  to  the  principal 
question  and  as  illustrating  the  relations  of  the  parties  to 
«ach  other  at  the  time  of  the  alleged  reduction.  The  find- 
ings of  the  district  court  on  that  issue  are  as  follows .         , 

"(14.)  On  the  15th  day  of  June,  1886,  the  said  con- 
struction company  had  ten  miles  of  said  road  completed 
snd  ready  for  delivery  to  the  Missouri  Pacific  Railway 
Company.  That  on  the  15th  day  of  July,  1886,  the  con- 
struction company  had  thirty  miles  of  said  road  completed 
and  ready  for  such  delivery.  That  on  the  14th  day  of 
February,  1887,  the  construction  company  had  one  hundred 
and  fifty  miles  of  said  railroad  completed  and  ready  for 
^Jelivery,  with  the  exception  of  some  finishing  work  upon 
the  road-bed,  bridges,  and  cattle  guards.  That  on  August 
1,  1887,  said  road  was  entirely  completed. 

"(15.)  That  said  railroad  was  turned  over  and  delivered 
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to  the  defendant  the  Missouri  Pacific  Railway  Company 
by  the  defendant  the  Fitzgerald  &  Mallory  Construction 
Company,  as  follows  :  One  hundred  and  fifty  miles  on  the 
14lh  day  of  February,  1887;  twenty-nine  and  eighty- 
three  hundredths  miles  on  the  11th  day  of  August,  1887p 
ninety-three  and  fifty-seven  hundredths  miles  on  the  lltb 
day  of  August,  1887;  one  hundred  and  twenty-four  and 
forty-two  hundredths  miles  on  the  1st  day  of  October^ 
1887;  twelve  and  eighty-two  hundredths  miles  on  the  16tb 
day  of  December,  1887." 

It  is,  as  we  have  seen,  contended  by  the  Missouri  Pacific 
Company  tliKt  the  action  of  the  board  of  directors  of  the 
construction  company  on  February  7,  1887,  was  simply  the 
settlement  and  satisfaction  of  a  disputed  claim,  and  should^ 
therefore,  be  upheld  by  the  applications  of  familiar  princi- 
ples; but  to  that  proposition  we  cannot  assent.  In  the  first 
place  it  is  not  shown  that  there  was  a  bona  fide  dispute  be- 
tween the  parties,  while  on  the  other  hand  the  evidence 
tends  strongly  to  prove  that  the  claim  with  respect  to  char- 
acter and  condition  of  the  work  was  a  mere  pretense  on  the 
part  of  the  Missouri  Pacific  Company,  or  of  Mr.  Gould  m 
its  name.  The  latter  had  inspected  a  portion  of  the  first 
150  miles  of  road  in  the  mouth  of  September  previous,  and 
his  objection  to  the  work  is  indicated  by  one  answer,  viz.: 
"I  told  Mr.  Mallory  the  work  was  very  defective,  badly- 
located  and  badly  constructed,  and  I  told  him  I  would  feet 
ashamed  to  ask  the  Missouri  Pacific  to  accept  it."  George 
Gould,  who  accompanied  the  last  named  witness  at  the  time 
mentioned,  testified:  "Well,  I  distinctly  recollect  that  Mr.. 
Jay  Gould  was  thoroughly  disgusted  with  the  way  the  road 
had  been  built,  and  he  told  Mr.  Mallory  so.  Becoming- 
tired  and  disgusted,  he  came  back  before  he  had  gone  quite 
over  the  road.  I  remember  he  stated  that  it  was  in  sucb 
bad  condition  that  he  would  not  go  further  over  it,  and  told 
Mr.  Mallory  he  would  have  the  Missouri  Pacific  engineer 
go  over  the  balance  and  make  a  report  to  him.     *     *     *^ 
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He  was  particularly  disgusted  with  the  alignment  of  the 
road.  There  was  au  unnecessary  amount  of  curvature.'' 
Mr.  S.  H.  H.  Clark^  who  was  also  one  of  the  party,  testi- 
fied in  his  examination  in  chief  that  with  the  exception  of 
the  alignment  and  broken  grades  and  the  tics,  he  consid- 
ered it  a  fair  road.  He  also  testified  that  Mallory's  atten- 
tion was  directed  to  the  fact  that  some  of  the  ties  were  in- 
ferior in  size  and  quality,  and  that  the  latter  agreed  to  put 
in  176  extra  ties  per  mile.  We  have  not  searched  the  rec- 
ord in  order  to  determine  whether  the  defendant  company 
was  a  party  to  the  location  of  the  line,  since  the  strong 
presumption  is  that  the  route,  if  not  actually  located,  was 
at  least  approved  by  the  engineering  department  of  the 
road,  hence  objections  on  account  of  the  alignment  after 
the  road  was  completed  and  ready  for  delivery  should 
not  be  regarded  with  favor.  It  is  unnecessary  to  refer  to 
the  plaintiff's  evidence  as  to  the  condition  of  the  line  in 
September,  1886,  or  even  in  February,  1887,  since  it  is  as 
well  established  as  a  disputed  proposition  can  be,  that  it 
was  finally  completed  according  to  the  terms  of  the  con- 
tract, under  the  direction  and  at  the  cost  of  the  construc- 
tion company.  It  is  a  fact  worthy  of  comment  that  Mr. 
McLaughlin,  chief  engineer  of  the  Missouri  Pacific,  was 
not  produced  as  a  witness,  although  Mr.  Thayer,  the  en- 
gineer under  whose  direction  the  work  was  carried  on,  had 
testified  in  behalf  of  the  plaintiff  that  he  had  gone  over 
the  line  with  him,  McLaughlin,  about  February  13,  1887, 
when  the  road  was  finally  inspected  and  approved  by  the 
latter,  and  the  only  ol>jection  made  thereto  was  to  suggest 
an  improvement  in  one  bridge,  which  was  subsequently 
made.  In  the  record  of  the  meeting  of  February  7  no 
mention  is  made  of  the  chief  engineer  or  suggestion  that  he 
had  refused  to  accept  the  road  on  account  of  the  defective 
construction,  or  that  the  work  was  not  equal  in  character 
to  other  lines  constructed  by  the  defendant  company  in 
Kansas. 
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During  the  argument,  in  response  to  a  question  by  the 
writer  relative  to  the  expense  incurred  by  the  Missouri 
Pacific  Company  in  completing  this  particular  150  miles  of 
road,  it  was  answered,  without  being  challenged,  that  the 
road  was  fully  completed  by  the  construction  company. 
And  it  is  conceded  that  subsequent  to  the  meeting  of  March 
7  the  last  named  company,  at  its  own  expense,  employed 
from  250  to  350  men  on  that  part  of  the  line  for  a  period 
of  from  one  to  three  months  in  taking  out  falsework,  put- 
ting in  truss  bridges,  widening  banks  and  excavating,  etc 
Briefly  stated,  the  construction  company,  on  the  demand  of 
the  Missouri  Pacific,  first  accepted  a  reduction  of  $1,000 
per  mile  to  compensate  for  an  alleged  breach  of  contract, 
and  proceeded  immediately  at  its  own  expense  to  complete 
the  road  according  to  the  letter  of  the  agreement,  so  that 
the  railroad  company,  in  addition  to  the  road  for  which  it 
contracted,  was  enriched  to  the  amount  of  $150,000  out  of 
the  treasury  of  the  construction  company.  We  must  con- 
fess to  overlooking  the  unconscionableness  of  the  transac- 
tion in  our  admiration  for  the  genius  which  could  conceive 
and  successfully  execute  such  a  plan.  The  rule  has  been 
long  recognized, and  may  be  regarded  elementary,  that  a  debt 
cannot  be  extinguished  by  the  payment  of  a  part  thereof 
unless  made  and  accepted  upon  a  new  and  8u£5cient  consid- 
eration. {Fitch  V.  Sutton,  5  East  [Eng.],  230;  HeatheoUv. 
Q'ookshanka,  2  T.  R.  [Eng.],  24 ;  Hannson  v.  Close,  2  Johns. 
[N.  Y.],  448 ;  Keele  r.  Salisbury,  33  N.  Y.,  648 ;  Hast- 
ings V.  Lovejoy,  140  Mass.,  261;  Bishop  Contracts,  412.) 

Another  intrinsic  vice  of  the  transaction  is  that  a  ma- 
jority of  the  directors  of  the  construction  company  were, 
by  reason  of  adverse  interest,  disqualified  to  act  therein. 
The  action  of  February  7, 1887,  differs  from  that  resulting 
in  the  disposition  of  the  bonds,  since  the  Missouri  Pacific 
Company  was  one  of  the  contracting  parties,  and  repre- 
sente<l  at  said  meeting  by  Mr.  Gould,  whose  dominion  over 
both  corporations,  it  appears,  was  absolute.     The  directors 
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of  the  construction  company  present  thereat  were  Messrs. 
Mallory^  who  acted  as  presiileut.  Cross,  George  Gould,  and 
Sage,  the  two  latter  being  also  directors  of  the  Missouri 
Pacific  Company.  One  who  is  agent  for  two  parties  cannot^ 
in  the  absence  of  express  authority  from  each,  represent 
both  in  a  transaction  in  which  their  interests  conflict. 
(Morawetz,  Corporations,  528;  Mechem,  Agency,  455.) 
And  never  was  the  infallible  truth  that  a  man  cannot  serve 
two  masters  better  illustrated  than  by  the  facts  of  this  case. 
Each  party  to  the  agreement  was  interested  in  securing  the 
most  advantageous  terms  consistent  with  fair  dealing  and 
the  rights  of  the  other,  hence  Messrs.  Gould  and  Sage 
could  not  at  the  same  time  protect  the  rights  of  both  cor- 
porations. Conceding  the  personal  integrity  of  the  direct- 
ors named,  as  well  as  of  Mr.  Cross,  who  acted  with  them, 
still  the  law  has  placed  the  seal  of  its  disapproval  upon 
the  transaction  and  pronounced  it  fraudulent,  not  on  ac- 
count of  any  imputed  evil  purpose  on  their  part,  but  from 
motives  of  public  policy.  It  was  said  in  Gorder  v.  Plaits^ 
motdh  Canning  Co.^  36  Neb.,  548 :  "  The  relation  of  direct- 
ors to  the  stockholders  of  a  corporation  is  not  essentially 
(lifierent  from  that  ordinarily  existing  between  trustees  and 
cestui  que  trust  Courts  of  equity  will  set  aside  such  con- 
tracts for  fraud,  and  generally  on  a  slight  showing  of  fraud 
on  the  part  of  the  trustee.''  And  the  pro()osition  that  this 
traui^action  is  fraudulent  as  against  the  construction  com- 
pany, without  regard  to  the  motives  of  the  directors  named, 
is  sustained  by  the  following  among  the  many  cases  which 
might  be  cited  to  the  same  effect:  United  States  Rolling 
Stock  Co.  V.  Atlantic  &  G.  W.  R.  Co,,  34  O.  S.,  450; 
Kitchm  V.  St.  Louis,  K  C.  &  N.  R.  Co.,  69  Mo.,  204; 
Flagg  t.  Manhattan  R.  Co.,  4  Am.  &  Eng.  E.  R.  Cases 
[N.  Y.],  141 ;  Beach,  Private  Corporations,  247. 

The  alleged  settlement  is  voidable  for  another  reason 
viz.,  it  was  procured  under  circumstances  amounting  to 
practical  compulsion,  which  is  nearly  related  to  duress,  and 
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may  be  made  the  ground  of  relief  either  at  law  or  equity. 
A  payment  or  concession  exacted  will  be  held  compulsory 
when  made  or  allowed  through  necessity  in  order  to  obtain 
possession  of  property  illegally  withheld,  where  the  deten- 
tion is  fraught  with  great  immediate  hardship  or  irrepar- 
able injury.  (Pollock,  Contracts,  555*;  AstUy  v.  Reynolds, 
2  Strange  [Eng.],  915 ;  Shaw  v.  Woodcock,  7  B.  &  C.  [Eng.], 
73 ;  Cobb  v.  Charter,  32  Conn.,  358 ;  Harmony  r.  Bingham, 
12  N.  Y.,  99;  Stenton  r.  Jerome,  54  N.  Y.,  480;  Peyser  r. 
Mayor,  70  N.  Y.,  495;  Spaids  v.  Barrett,  67  III.,  289; 
Chandler  v,  Sanger,  114  Mass.,  365;  Lonergan  v.  Buford, 
148  U.  S.,  581.)  The  contract,  as  we  have  seen,  provides 
for  payment  on  the  completion  of  each  ten  miles  of  road. 
Thirty  miles  thereof  was  completed  as  early  as  July  15, 
1886,  and  according  to  the  statement  of  Mr.  Mallory,  un- 
der date  of  October  30,  1886,  there  was  then  completed 
115  miles  of  road  and,  in  addition  thereto,  98  miles  which 
would  be  finished  not  later  than  January  1  following. 
The  only  response  to  the  repeated  calls  upon  the  Missouri 
Pacific  for  money  was  assessments  of  the  stock  of  the  con- 
struction company  until  increasing  demands  had  exhausted 
not  only  the  resources  of  the  company  but  the  private  funds 
as  well  of  Messrs  Fitzgerald  and  Mallory.  So  that  at  the 
date  of  the  meeting  in  February  both  the  individuals  named 
and  the  company  were  confronted  by  bankruptcy  and  finan- 
cial ruin.  It  was  under  these  circumstances  that  the  con- 
struction company  chose  to  accept  payment  at  the  rate  of 
$10,000  per  mile  instead  of  the  contract  price,  rather  than 
the  alternative  of  an  entire  abandonment  of  the  enterprif?e 
in  which  it  was  engaged,  and  that  such  action  was  compul- 
sory within  the  rule  established  by  the  authorities  cannot 
on  the  record  be  doubted. 

It  is  the  province  and  delight  of  equity  to  brush  away 
mere  forms  of  law,  whenever  designed  as  an  ambuscade 
from  whence  to  assail  either  public  or  private  rights.  Such, 
in  substance,  is  one  of  the  maxims  of  the  law,  and  never 
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was  it  more  fittingly  applied  than  to  the  facts  of  this  case. 
But  it  is  strenuously  insisted  that  both  the  complaining 
stockholders  and  the  construction  company  are,  by  reason 
of  their  acquiescence  in  the  alleged  compromise,  now  es- 
topped to  deny  its  legality.  Let  us  briefly  examine  that 
question  in  the  light  of  the  record.  Mr.  Maliory,  referring 
to  the  subject,  testified:  ''I  objected  to  the  throwing  off  of 
the  $1,000  per  mile  at  all  times,  but  the  majority  of  the 
board  accepted  it  and  I  had  to  acquiesce."  Mr.  Black,  sec- 
retary of  the  Denver  Company,  who  was  present  at  the 
meeting  of  February  7,  was  asked  if  Maliory  consented  to 
the  proposition  of  Mr.  Gould,  and  in  reply  said:  *'I  don't 
think  he  did,  not  at  the  meeting  at  least,  becaase  at  the 
meeting  he  opposed  it  and  made  quite  a  lengthy  statement 
in  op|H>sition.  He  said  the  company  had  earned  the  full 
contract  price  and  was  entitled  to  it.''  Mr.  Fitzgerald,  who 
was  not  present  at  that  meeting,  testified  that  on  learning 
of  the  action  taken  by  the  board  he  objected,  and  soon  there- 
after talked  the  matter  over  with  Messrs.  Sage  and  Dillon, 
who  would  not  consent  to  a  correction.  He  protested  at 
different  times  to  other  members  of  the  board  and  threatened 
suit  for  the  recovery  of  the  balance  claimed,  but  offered  no 
resolution  to  rescind  the  action  complained  of.  Acquies- 
cence in  a  fraudulent  transaction  is  in  efiect  a  new  agreement 
made  consciously  with  an  intent  to  condone  the  wrong  done, 
and  will  not  be  inferred  from  doubtful  evidence,  but  should 
be  established  like  any  other  material  fact,  by  the  party  as- 
serting it.  We  are  referred  to  no  positive  act  indicating  ao- 
quiesoence  in  this  instanc*e,  the  only  claim  being  that  it  should 
be  inferred  from  the  time  intervening  between  the  date  of 
the  action  complained  of  and  the  institution  of  the  suit,  to- 
wit,  one  year,  ten  months,  and  seventeen  days.  Time  alone, 
unaffected  by  other  circumstances,  will  not  bar  the  right  to 
rescind  a  voidable  transaction,  since  it  is  not  for  a  wroug-doer 
to  impose  extreme  vigilance  and  promptitude  as  conditions 
to  the  exercise  of  the  rights  of  the  injured  party.  (Pollock, 
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Contracts^  548*;  Pence  v.  Langdon,  99  U.  S.,  681;  Mont-- 
gomery  v.  Pickering ,  116  Mass.,  227;  Tarkington  v.  Purvis, 
128  Ind.,  187;  Maxon  v^  Payne,  L.  R.,  8  Ch.  App.  [Eng.], 
881 ;  Foley  v.  Holiry,  41  Neb.,  563.) 

There  is  still  another  contention  of  the  defendant  com- 
pany which  calls  for  notice  in  this  connection,  viz.,  that 
there  is  a  defect  of  parties  hereto.  It  is  said  that  the  ac- 
tion in  this  class  of  cases  is  primarily  against  the  defaulting 
directors  or  oiSoers  and  that  the  proceeding  against  the  cor- 
poration is  but  an  incident  thereto,  from  which  it  is  argued 
that  George  Gould,  Sage,  Dillon,  and  Cross  are  necessary 
parties  to  a  determination  of  this  controversy.  The  case 
of  Staitery  v,  St  Louis  &  New  Orleans  Transportation  Ch., 
91  Mo.,  217,  to  which  we  have  been  referred,  appears  to 
sustain  the  proposition  contended  for.  But  unfortunately 
for  the  defendant  that  objection  wan  not  made  by  answer 
or  demurrer  and  is  not  now  available,  inasmuch  as  the  case 
actually  made  involves  only  the  rights  of  parties  before  the 
court.  (Civil  Code,  sec.  46;  Boone,  Code  Pleading,  tec.  51 ; 
Maxwell,  Code  Pleading,  p.  66;  Reformed  Presbyterian 
Church  V.  Nelson,  35  O.  8.,  638.) 

It  is  deemed  unnecessary  to  restate  the  entire  account 
between  the  defendant  and  the  construction  company.  We 
are,  after  a  careful  comparison,  however,  constrained  to 
adopt  the  method  of  computation  employed  in  the  dissent- 
ing opinion  as  the  more  satisfactory,  and  which  has  the 
apparent  approval  of  the  defendant  company.  To  the 
finding  therein  in  favor  of  the  construction  company  we 
add  tlie  further  sum  of  $150,000,  being  the  balance  due  at 
the  contract  rate  for  the  first  150  miles  of  road,  with  in- 
terest.    The  account  may  accordingly  be  summarized  thus: 

Balance  as  per  previous  finding $63,816  95 

Interest  to  January  1,  1895 4,839  38 

Additional  allowance 150,000  00 

Interest  at  seven  per  cent  to  January  1, 1895,       82,250  00 

$300,906  33 
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Id  the  plaintiff's  amended  bill  he  prays  for  a  receiver  to 
wind  up  the  business  of  the  construction  company  and  to 
distribute  its  property  among  the  stockholders  thereof,  after 
paying  and  satisfying  all  of  its  just  debts,  and  a  supplemental 
application  has  been  addressed  to  us  for  the  appointment  of 
a  receiver  here  instead  of  remanding  the  cause  for  final 
action  by  the  district  court.  We  should,  in  view  of  our 
settled  practice,  feel  constrained  to  dismiss  the  application 
summarily,  but  realizing  that  we  are  not  without  blame  for 
the  long  delay  in  this  court,  to  the  prejudice  of  all  parties 
concerned,  we  have  decided  to  retain  the  cause  for  such 
further  action  as  may  hereafter  be  deemed  appropriate. 
The  usual  and  orderly  course  of  procedure  would  be 
through  the  agency  of  a  receiver.  The  application  is, 
however,  resisted  in  this  instance  for  reasons  which  will  be 
here  noticed. 

The  first  objection  which  we  notice  is  that  this  court  is 
without  jurisdiction  of  the  action,  and  which  is  seriously 
urged,  notwithstanding  the  hearing  of  the  cause  on  its  merits 
in  the  district  court  and  in  this  court.  From  the  record 
submitted  in  connection  with  the  supplemental  proceeding 
it  appears  that  the  cause  was  at  one  time  removed  into  the 
circuit  court  of  the  United  States  for  the  district  of  Ne- 
braska on  the  petition  of  the  Missouri  Pacific  Company; 
that  there  was  thereafter  a  plea  to  the  jurisdiction  of  that 
court  and  a  motion  to  remand,  both  of  which  were  over- 
ruled by  the  district  judge,  but  that  subsequently  an  order 
remanding  the  cause  was  made  by  the  circuit  judge.  The 
last  named  order  is,  it  is  contendeil,  in  excess  of  authority 
and  void,  hence  the  circuit  court  still  has  jurisdiction  of  the 
action.  We  will  not  examine  the  grounds  for  that  claim. 
It  is  a  sufficient  answer  that  in  all  cases  of  apparent  con- 
flict between  the  state  and  federal  courts  the  latter  are  the 
exclusive  judges  of  their  jurisdiction  over  the  subject  of  the 
action.  (Freeman  v.  Howe^  24  How.  [U.  S.],  469.)  We 
must,  therefore,  decline  to  review  the  finding  by  the  cir- 
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cuit  court  against  its  jurisdiction  of  this  cause  or  the  order 
remanding  it  to  the  district  court  of  Lancaster  county. 

The  second  objection  is  based  upon  the  following  facts : 
On  the  24th  day  of  December,  1888,  John  Fitzgerald 
personally  sued  the  Fitzgerald  &  Mallory  Construction 
Company  in  the  district  court  of  Lancaster  county  on  ac- 
count for  money  and  material  furnished  and  services  ren- 
dered. Said  cause  was  removed  to  the  circuit  court  for 
the  district  of  Nebraska,  where  a  trial  was  had,  resulting 
in  a  judgment  for  the  plaintiff  therein  in  the  sum  of  $51,- 
412.62,  which  was  subsequently  afiBrmed  by  the  supreme 
.court  of  the  United  States,  and  is  still  unsatisfied;  that  an 
order  of  attachment  was  issued  from  the  district  court  of 
Lancaster  county,  and  served  by  summoning  the  Missouri 
Pacific  Company,  as  garnishee  of  the  construction  company, 
and  that  in  the  final  judgment  the  said  garnishee  was  ordered 
and  adjudged  to  hold,  subject  to  the  further  orders  of  the 
circuit  court,  all  money  owing  by  it  to  the  said  defendant; 
wherefore  it  is  said  that  whatever  sum  is  now  due  from 
the  defendant  to  the  construction  company  is  in  the  custody 
of  that  court  and  beyond  the  control  of  a  receiver  named 
by  us.  A  critical  examination  of  that  proposition  is  rendered 
unnecessary,  since  counsel  have  overlooked  the  fact  that 
the  attachment  proceeding  was  evi<Iently  abandoned  in  the 
circuit  court,  where  the  record  shows  an  ordinary  judg- 
ment for  damage  unaccompanied  by  an  order  against  the 
Missouri  Pacific  Company  as  garnishee.  This  case  is  there- 
fore plainly  distinguishable  from  Heed  r.  Fletcher,  24  Neb., 
435,  and  NorUifidd  Knife  Co.  v.  Shapleigh,  24  Neb.,  635, 
cited  by  defendant. 

Lastly,  it  is  objected  on  the  ground  that  a  receiver  for  the 
construction  company  was  named  by  the  circuit  court  for 
the  district  of  Nebraska  on  the  12th  day  of  January,  1896, 
in  a  suit  brought  against  it  by  by  the  Kansas,  Colorado  & 
Pacific  Railroad  Company,  a  Kansas  cor|)oration.  It  is  a 
rule,  recognized  alike  by  state  and  federal  tribunals,  that 
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the  court  which  first  acquires  jurisdiction  of  the  subject  of 
an  action  will  retain  such  jurisdiction  until  the  final  de- 
termination of  the  controversy.  Indeed,  as  remarked  by 
Mr.  Justice  Swayne  in  Taylor  v.  TaintoTy  16  Wall.,  370, 
^'It  is  indeed  a  principle  of  universal  jurisprudence  that 
where  jurisdiction  has  attached  to  person  or  thing,  it  is, 
unless  there  is  some  provison  to  the  contrary,  exclusive  in 
effect  until  it  has  wrought  its  function.''  (See,  also,  Home 
Ina.  Oo.  V.  Howdl,  9  C.  E.  Greene  [N.  J.],  238;  Ackeiiy 
^.  VdoB,  16  Wis.,  401 ;  Taylor  v.  Cbrryl,  20  How.  [U.  S.], 
583;  Freeman  v.  Howe,  24  How.  [U.  S.],  450;  Ober  v. 
Gallagher,  93  U.  S.,  199.)  No  sufficient  reason  having 
been  suggested  for  denying  the  application,  a  receiver  will 
be  appointed  with  authority  to  collect  the  amount  here  ad- 
judged against  the  defendant  company,  and  to  disburse  the 
same  under  the  directions  of  the  court.  Decree  for  plaint- 
iff in  the  sum  of  $300,906.33,  to  draw  interest  from  the 
first  day  of  this  term. 

Decree  accordingly. 

I  Rtan,  C,  adheres  to  the  views  heretofore  expressed  by 

him. 


State  of  Nebraska,  ex  rel.  Peter   McMullen, 

APPELLEE,  Y.  AMBROSE  AfFHOLDER  ET  AL,,  APPEL- 
LANTS. 

FiLSD  April  4, 1805.    Na  7180. 

Mandamus:  Rsvirw.  A  mandamus  proceeding  nnder  oar  Code  of 
OfTil  Prooedare  is  an  action  at  law  and  can  be  reviewed  only 
on  error  and  cannot  be  appealed.  State  v,  Lancaster  Country  13 
Neb.,  223,  followed. 

Appeal  from  the  district  court  of  Bart  county.     Heard 
below  before  Ambrose,  J. 
36 
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1  H.  BaweSf  for  appellants. 
CharlcM  T.  Dickinson^  contnu 

Harribon,  J. 

The  a])pellee  as  relator  filed  a  petition  in  the  district 
court  of  Burt  county  December  9,  1893^  in  an  action  then 
commenced  by  him  against  the  appellants  as  officers  of 
school  district  No.  68,  Burt  county,  the  object  of  which 
was  to  obtain  the  issuance  of  a  writ  of  mafidamuSf  order* 
ing  the  appellants  to  comply  with  the  provisions  of  an  act 
of  the  legislature  entitled  ^'An  act  to  provide  cheaper 
text-books,  and  the  district  ownership  of  the  same/'  (Comp» 
Stats.,  1893,  pp.  771a,  7716,)  and  furnish  to  his  children, 
and  other  pupils  of  the  school  in  the  district,  text-books 
for  their  use.  An  alternative  writ  was  allowed  and  served 
upon  appellants,  to  which  they  made  a  return  or  answer, 
and  as  a  result  of  the  submission  to  and  consideration  of 
the  case  by  the  district  court  a  judgment  was  rendered 
against  the  respondents,  by  which  a  peremptory  writ  of 
mandamus  was  allowed  to  issue  against  them,  from  which 
judgment  they  appealed  to  this  couit. 

An  action  of  mandamiui  is  an  action  at  law  and  governed, 
in  regard  to  trial  and  review,  by  the  rules  of  practice  ap- 
plicable to  such  actions  and  can  only  be  reviewed  in  this 
court  in  an  error  proceeding,  and  not  by  appeal.  In  the 
case  of  State  v,  Lancaster  County ^  13  Neb.,  223,  a  case  in 
which  a  mandamus  proceeding  was  appealed  to  the  supreme 
court,  it  was  held:  ''A  mandamus  under  our  practice  is  an 
action  at  law,  and  is  reviewable  only  on  error  and  not  by 
appeal;''  and  in  the  opinion  it  was  said :  '^Appeals  are  au- 
thorized by  statute  in  actions  in  equity,  but  a  proceeding  by 
mandamus  is  strictly  a  legal  action.  In  Commonwealth  v. 
Denniaon,  24  How.  [U.  S.],  97,  Taney,  C.  J.,  says:  'A 
mandamus  in  modern  practice  is  nothing  more  than  an  action 
at  law  between  the  parties,  and  is  not  now  regarded  as  a 
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prerogative  writ/  An  action  at  law  can  be  reviewed  only 
on  error/'  (Slate  v.  Lancaster  County,  13  Neb.,  223;  State 
V.  Chicago,  St.  P.,  M.  &  0.  R.  Co.,  19  Neb.,  482;  State  v. 
School  District,  30  Neb.,  527;  Maxwell,  Pleading  &  Prac- 
tice, 729.)     The  appeal  in  the  case  at  bar  must  be  dismissed* 

App£al  dismissed. 


44  490 
50  877 
53    008 


]fABT  Sheedy,  appellant,  v.  James  H.  MoMubtrt^ 

44    4190 
appellee.  d60    700| 

FiLBO  April  4,  1895.    No.  7160. 

1.  Bii^t  of  Plaintiff  to  Dismiss  Action:  Ck)NDiTioN&    The 

right  of  a  plaintiff  to  dismiss  an  action  at  any  time  he  so  desires- 
is  not  an  absolnte  nnqnalified  right,  but  conditions  precedent, 
Bach  as  payment  of  costs,  may  be  imposed  by  the  coait  in  ita^ 
discretion. 

2.  Appeal:  Dismissal:  PbactioS:  Attorney's  Libn:  SETTLSi- 

MBNT.     An  action  for  specific  performance  of  a  contract  for  sale 
of  real  estate,  was  compromised  after  trial  had  in  the  district 
court  and  appeal  taken  to  this  court,  a  third  party  purchasing. 
the  interest  of  plaintiff  in  such  action.     The  defendant  in  the- 
action,  for  a  valoable  consideration,  became  entitled  to  be  re— 
leased  and  discharged  from  all  obligations  existing  npon  him  by 
Tirtne  of  sncb  contract  and  a  dismissal  of  the  action.     After- 
these  occurrences  and  motion  filed  by  defendant  to  dismiss  the- 
suit  and  a  dismissal  filed  by  the  party  who  succeeded  to  the  in- 
terest of  plaintiff,  the  attorney  for  plaintiff  filed  a  lien  for  feea> 
and  expenses  in  conducting  the  suit,  also  a  petition  asking  to  he- 
allowed  to  Interrene  and  prosecute  the  appeal  unless  such  fees 
and  expenses  were  paid.    Hdd^  That  inasmuch  as  the  plaintiff 's> 
rights  against  defendant  had  been  extinguished  by  settlement 
made  before  the  lien  was  filed,  or  any  notice  of  it  given  to  de- 
fendant, there  was  nothing  to  which  it  could  attach  remaining' 
in  the  hands  of  defendant,  and  the  defendant  was  entitled  to  have^ 
the  cause  dismissed.     EM  further.  That  the  right  to  payment 
of  such  fees  and  expenses  by  the  plaintiff,  or  the  party  who  suc- 
ceeded to  her  rights,  could 'not  be  properly  litigated  in  this  ac- 
tion at  this  time. 
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App£AL  from  the  district  court  of  Lancaster  ooontr. 
Heard  below  before  Tibbets,  J. 

Charles  O.  Whedon  and  Charles  E.  Magoon,  for  appel- 
lant 

J.  R.  Webster,  contra. 

Harrison,  J. 

On  the  27th  day  of  May,  1893,  Mary  Sheedy  and  James 
H.  McMurtry  entered  into  a  oontract  by  which  she  agreed 
to  sell  and  he  to  purchase  certain  real  estate  situate  in  the 
dty  of  Lincoln,  and  at  a  subsequent  date  during  the  same 
year  an  action  was  commenced  by  Mary  Sheedy  in  the  dis- 
trict court  of  Lancaster  county,  the  relief  sought  being  a 
specific  performance  of  the  contract.     Issues  were  joioed 
and  trial  of  them  had  in  the  district  court  and  an  appeal 
from  the  decree  therein  rendered  taken  to  this  court  by  the 
plaintiff.    As  the  result  of  the  negotiations  between  the  par- 
ties and  others  during  its  pendency  here,  the  property  in- 
volved was  conveyed  by  Mrs.  Sheedy  to  Kent  K.  Haydeo, 
the  consideration  being  (1,750,  and  the  following  instru- 
ment executed  by  her  and  delivered  to  him : 

"  Know  all  men  by  these  presents,  that  I,  Mary  Brost, 
formerly  Mary  Sheedy,  in  consideration  of  fifteen  hundred 
dollars  to  me  in  hand  paid  and  receipt  whereof  is  hereby 
acknowledged,  do  hereby  set  over  and  assign  to  Kent  K 
Hayden,  of  Lincoln,  Nebraska,  all  interest,  claim,  demaudy 
or  right  of  action  I  have  or  may  claim  against  James  H. 
McMurtry,  of  Lincoln,  Nebraska,  in,  under,  or  in  any  way 
arising  out  of  the  contract  for  sale  of  my  interests  in  the 
real  estate  and  property  of  the  estate  of  John  Sheedy,  de- 
ceased, bearing  date  May  27, 1893,  and  I  hereby  authorize 
my  said  assignee  to  prosecute,  collect,  compromise,  satisfy, 
release,  and  discharge  all  su^ts  or  claims  founded  on  or 
growing  out  of  said  contract  in  his  own  name  or  in  my 
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name  as  to  him  shall  seem  fit,  but  at  his  own  cost  and  ex- 
pense,  and  to  his  own  proper  use,  and  I  hereby  name,  con- 
stitute, and  appoint  him,  Kent  K.  Hayden,  my  true  and 
lawful  attorney  in  fact  by  these  presents,  irrevocable,  in  ray 
name,  place,  and  stead  to  do  all  things  necessary  or  proper 
to  be  done  in  the  premises  as  fully  and  effectually  as  I  might 
do  if  myself  personally  present,  hereby  ratifying  and  con- 
firming all  my  said  attorney  shall  do  in  the  premises/' 

It  further  appears  that  of  the  $1,750,  the  consideration 
agreed  to  be  paid  for  Mrs.  Sheedy  by  Kent  K.  Hayden, 
MoMurtry  paid  (750  and  Hayden  $1,000,  the  agreement 
between  these  two  parties  being  that  in  consideration  of  the 
payment  of  the  $750  by  McMurtry,  Hayden  would  release 
and  discharge  McMurtry  from  any  and  all  liability  under 
the  contract  of  purchase,  the  basis  of  the  action  for  specific 
performance.  Hayden,  on  October  2,  1894,  executed  and 
delivered  to  McMurtry  a  full  release,  satisfaction,  and  dis* 
charge  of  all  obligations  on  his  part  arising  out  of  such 
contract,  and  on  the  same  date  the  attorney  for  McMurtry 
filed  a  motion  in  this  case  for  the  dismissal  of  the  appeal^ 
setting  forth  therein,  as  grounds  therefor,  the  facts  in  ref- 
erence to  the  transactions  between  Mrs.  Sheedy,  Hayden, 
and  McMurtry,  and  which  in  the  main,  as  to  the  substance 
aud  effect,  we  have  hereinbefore  stated,  and  on  January  2, 
1895,  served  a  notice  of  this  motion  on  attorneys  for  ap- 
pellant, and  on  January  15,  1895,  the  following  was  filed 
in  this  court  for  Kent  K.  Hayden:  '*  Comes  now  appellant 
Mary  Sheedy,  by  Kent  K.  Hayden,  her  attorney  in  fact, 
and  hereby  dismisses  the  appeal  taken  by  her  herein  from 
the  judgment  of  the  district  court,  at  her  own  costs/'  On 
January  26,  1895,  the  attorney  for  appellant  filed  the 
following:  ''Notice  is  hereby  given  that  I,  Chas.  O.  Whe- 
don,  an  attorney  at  law,  and  attorney  for  the  appellant  in 
this  suit,  claim  and  have  a  lien  on  the  premises  described 
in  the  petition,  and  belonging  to  the  appellant  at  the  time 
this  suit  was  commenced,  and  on  all  the  property  in  said 
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petition  described  and  oo  the  contract  aeC  forth  in  the  peti- 
tion in  this  case  for  the  sum  of  $523.25,  for  my  aervices  as 
attorney  for  said  appellant  and  for  moneys  expended  and 
disbursed  in  the  prosecution  of  this  suit;  $400  of  said  sum 
being  for  services  as  attorney  for  phiintiff  and  appellant 
and  $123.25  for  and  on  account  of  moneys  paid  out  in  the 
prosecution  of  this  action;''  and  on  January  28, 1895, filed 
a  petition  in  which  he  asked  to  be  allowed  to  intervene,  and 
unless  his  fee  and  money  expended  by  him,  etc,  were  paid, 
that  the  dismissal  of  the  action  be  not  allowed  and  he  be 
permitted  to  prosecute  it  to  final  decree  for  the  purpose  of 
obtaining  payment  of  the  fee  and  other  moneys.  After  a 
hearing  in  this  court  the  following  order  was  made  and  en- 
tered: '^This  cause  came  on  to  be  heard  upon  a  motion  by 
the  appellee  to  dismiss  the  appeal  herein,  on  consideration 
whereof  it  is  ordered  by  the  court  that  said  motion  to  dis- 
miss be  sustained  on  condition  that  Kent  K.  Hayden 
within  ten  days  pay  to  the  clerk  of  this  court  all  the  taxa- 
ble costs  in  this  court  and  the  court  below,  including 
printing  of  briefs.'' 

Tlie  right  of  a  plaintifi^  to  dismiss  his  action  at  any  time 
he  so  desires  before  it  has  been  submitted  to  the  court  or  a 
jury,  as  a  matter  of  course,  as  a  general  proposition,  is 
without  doubt.  In  this  state  be  may  do  so  during  vacation 
if  no  set-ofiP  or  counter-claim  is  filed  by  the  opposing  party, 
but  it  is  upon  payment  of  the  costs.  (Sea  430a,  Comp. 
Stats.,  1893,  p.  911.)  But  we  think  that  the  existence  of  the 
right  of  a  plaintiff  to  dismiss  at  any  time  during  the  pend- 
ency of  a  cause,  as  a  geueral  proposition,  must  be  qualified, 
and  is  not  absolute  in  the  sense  that  it  takes  the  subject 
without  the  control  of  the  court  in  which  the  cause  is  pend- 
ing, so  that  it  cannot,  within  its  discretion,  impose  the 
coudition  of  the  payment  of  costs  as  obligatory  and  preoe* 
dent  to  a  dismissal  of  the  action.  In  the  case  of  Young  v. 
Bush,  36  How.  Pr.  [N.  Y.],  240,  after  citing  in  support 
of  the  doctrine  that  the  court  may  make  the  allowance  of 
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a  dismissal  depend  upon  the  payment  of  costs,  McKenater 
ff.  Van  Zandt,  1  Wend.  [N.  Y.],  13,  Harden  v.  Hardick^  2 
Hill  [N.  Y,],  384,  and  Huntington  v.  Forkson,  7  Hill  [N. 
Y.],  195,  it  is  said:  ^'The  principle  asserted  in  all  these 
<»se8  and  numerous  others  is,  that  the  right  to  discontinue 
is  not  absolute,  that  it  is  to  be  exercised  under  the  control 
of  the  court,  and  that  equitable  terms  may  be  imposed  in 
proper  cases,  and  that  the  right  to  discontinue  may  be  dis- 
allowed in  the  discretion  of  the  court,  or  restricted  *  * 
upon  equitable  considerations.'' 

It  appears  from  some  affidavits  filed  in  support  of  the 
motion  to  dismiss  that  neither  McMurtry  nor  Hayden,  at 
the  time  of  the  transaction  of  the  business  between  them 
and  Mrs.  Sheedy,  had  knowledge  that  attorney  for  appel- 
lant had  any  claim  or  demand  against  Mrs.  Sheedy  for  fees, 
money  expended  for  her  in  prosecuting  the  suit,  or  costs 
paid,  and  it  is  not  claimed  or  shown  that  there  was  any 
fraud  or  collusion  practiced  or  attempted  in  the  transaction 
between  Mrs.  Sheedy,  Kent  K.  Hayden,  and  James  H.  Mo- 
Murtry  which  resulted  in  a  full  settlement  of  the  matters 
at  issue  in  the  case,  and  McMurtry's  right  to  a  dismissal 
of  it.  No  lien  had  then  been  filed,  nor  was,  as  we  have 
seen,  filed  until  January  26,  1895,  after  the  appeal  of  the 
case  to  this  court,  and  the  settlement  and  filing  of  the  dis- 
missal by  Hayden,  and  the  motion  to  dismiss  for  McMur- 
try. A  lien  in  favor  of  the  attorney  upon  property  in  the 
liands  of  the  adverse  party  belonging  to  his  client  can  only 
exist  from  the  time  of  giving  notice  of  the  lien  to  that 
party,  and  as  to  the  rights  of  James  H.  McMurtry,  under 
the  facts  shown  by  the  testimony  accompanying  this  motion, 
we  are  satisfied  he  was  warranted  in  perfecting  any  settle- 
ment that  he  could  eflect  with  Mrs.  Sheedy,  or  the  party 
who  succeeded  to  her  rights  in  the  premises  {Elliot  v.  At* 
Aiiw,  26  Neb.,  403;  Lavender  v.  Atkins,  20  Neb.,  206; 
Bcwe  V.  FogU,  10  S.  W.  Rep.  [Ky.],  426;  Moady  v.  Jami^ 
son,  14  So.  Rep.  [Miss.],  529;  Weeks,  Attorneys  at  Law, 
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sec.  382,  and  caseB  cited  in  note  3;  1  Am.  &  Eng.  Encj^ 
Law,  970  et  aeq.,  and  notes);  and  filing  the  attorney's  lien 
after  the  settlement  was  completed  could  not  confer  an7 
rights  in  favor  of  the  attorney  as  against  McMnrtry  other 
than  existed  at  the  time  of  its  filing  in  favor  of  his  client,, 
and  these  had  been  fully  and  entirely  extinguished  by  the 
adjustment  of  the  difficulty,  which  had  been  previously 
completed,  and  any  liability  of  Mary  Sheedy  in  favor  of 
the  attorney  for  fees  or  expenses  due  him  in  the  case,  or 
against  Hayden,  if  he  assumed  and  agreed  to  pay  such  li- 
ability,  cannot  properly  be  litigated  in  this  case  at  this 
time  in  this  court.  An  order  conforming  to  the  views 
herein  expressed  and  dismissing  the  action  on  the  payment 
of  all  costs  was  made  and  entered  March,  1895. 


DlSHIHSED. 


Fred  Schelly  v.  C.  Schwank, 

Filed  Apsil  4,  1895.     No.  4672. 

1.  Instructions:   Assionmknts  of  Ebrob.     Where  instmctioTO 

are  gronped  in  the  respeotiTe  paragraphs  of  a  petition  in  error 
in  -which  the  giving  or  refbaal  to  give  them  is  assigned  as  error^ 
snch  errors  will  be  examined  no  farther  than  to  determine  that 
of  those  given  one  was  correct,  or  of  the  instrnctions  refosed 
the  action  as  to  one  was  not  erroneous. 

2.  Assignments  of  Error.    An  assignment  in  a  petition  in  error 

that  **  there  was  error  of  law  ocenrring  at  the  trial,  dnlj  ex* 
cepted  to  "  is  not  snfficient  to  obtain  a  review  of  the  action  of 
the  court  upon  the  admission  of  testimony. 

a  Beview:  Suffioibnoy  ofEvidbnob.   Where  thore  is  snflScieDi 
evidence  to  sustain  a  verdict  it  will  not  be  disturbed. 

Error   from   the  district  court  of  Madison   coantj* 
Tried  below  before  Powers,  J. 


\ 
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£.  P.  Weaiherby  and  8.  0,   Campbell^  for  plaintiff  in 
error. 

AUeUj  Robinson  &  Reedy  contra. 

Harbison,  J. 

This  action  was  commenced  in  the  district  court  of  Madi- 
son county  by  defendant  in  error  against  George  Davis, 
and  in  the  petition  it  was  alleged,  in  substance,  that  on  the 
13th  day  of  May,  1886,  the  firm  of  Wiegand  &  Stratman 
was  indebted  to  .defendant  in  error  in  the  sum  of  $400, 
and  executed  and  delivered  to  him  for  said  amount  a  note 
and  a  mortgage  of  certain  personal  property  to  secure  its 
payment,  and  on  the  next  day  defendant  in  error,  or  George 
Dopson,  his  agent,  took  possession  of  the  mortgaged  chat- 
tels and  advertised  them  for  sale,  or  was  proceeding  in  the 
regulaf  manner  to  foreclose  the  mortgage ;  that  on  the  3d 
day  of  July,  of  the  pame  year,  George  Davis,  the  then 
sheriff  of  Madison  county,  by  virtue  of  a  writ  of  execu- 
tion issued  from  the  county  court,  levied  on  the  property, 
took  it  into  his  possession,  and  converted  the  proceeds  to 
his  own  use,  thereby  depriving  the  defendant  in  ,error  of 
the  security  for  the  payment  of  the  note,  or  debt  evidenced 
by  it.  There  was  a  further  allegation  of  the  insolvency  of 
Wiegand  &  Stratman  and  each  of  them.  The  answer  of 
the  sheriff  denied  each  and  every  allegation  of  the  petition, 
except  that  there  was  a  firm  doing  business  under  the  name 
and  style  of  Wiegand  &  Stratman,  and  that  the  members 
composing  the  firm  were  August  Wiegand  and  Bernard 
Stratman,  and  the  allegation  in  relation  to  insolvency,  and 
alleged  affirmatively  that  at  the  time  be  took  and  sold  the 
goods  and  chattels  described  in  the  petition  he  was  sheriff 
of  Madison  county,  and  did  so  as  such  officer  and  by  vir- 
tue of  an  execution  issued  by  the  county  judge  of  the  said 
county  upon  a  judgment  which  had  been  rendered  in  the 
county  court  in  favor  of  Fred  Schelly  and  against  Wie- 
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gand  &  Stratman.  The  reply  filed  was  a  general  denial. 
Before  the .  trial  of  the  cause  the  execution  creditor,  Fred 
Schelly,  was  substituted  as  defendant  for  and  instead  of 
George  Davis.  The  case  was  tried  to  the  court  and  a  jury, 
the  jury  returning  a  verdict  in  favor  of  defendant  in  er- 
ror, and  after  motion  for  new  trial,  filed  on  behalf  of  the 
adverse  party,  was  submittt^d  and  overruled,  judgment  was 
rendered  on  the  verdict  and  the  case  has  been  presented  to 
this  court  for  review. 

It  is  assigned  for  error  in  the  petition  that  "  the  court 
erred  in  giving  the  first,  third,  and    fourth  instructions 

m 

asked  by  the  plaintiff.''  In  the  motion  for  new  trial  this 
error  was  stated  as  follows:  ''The  court  erred  in  giving 
the  instructions  asked  for  by  the  plaintiff,  to  all  of  which 
the  defendant  then  and  there  duly  excepted."  So.  far  as 
the  record  discloses,  there  were  but  three  instructions  by 
request  of  defendant  in  error,  and  in  the  argument  in  the 
briefs  filed  by  counsel  for  plaintiff  in  error  it  is  not 
claimed  that  the  third  one  was  erroneous.  All  objection  to 
it  is  therefore  waived,  and  after  examination  we  are  satis- 
fied that  this  instruction  was  correct  and  applicable,  and, 
following  the  rule  of  this  court,  that  where  several  instruc- 
tions are  grouped  in  an  assignment  of  error  relating  to 
their  giving,  they  will  be  examined  no  further  than  to  as- 
certain that  any  one  of  them  was  correctly  given,  this  as- 
signment will  not  be  further  considered.  (Jenkins  v.  Mitch- 
eil,  40  Neb.,  664.) 

Another  allegation  of  the  petition  in  this  court  is  that 
^'  the  court  erred  in  refusing  to  give  the  first,  second,  and 
third  instructions  asked  by  defendant  in  the  lower  court." 
An  examination  of  the  instructions  referred  to  in  this  as- 
signment discloses  that  one,  if  not  more  of  Uiem,  was  fully 
covered  by  the  instructions  given  by  the  court  on  its  own 
motion,  and  this  being  determined,  they  will  not  be  further 
considered,  having  been  assigned  collectively.  {Hewitt  v. 
Commercial  Banking  Co,,  40  Neb.,  820;  Murphy  v.  Oouldp 
40  Neb.,  728.) 
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It  is  claimed  that  the  court  erred  in  admitting  certain 
testimony.  This  is  not  referred  to  in  any  assignment  in 
the  petition  in  error  unless  it  was  intended  to  be  included 
in  the  general  statement  that  **  there  was  error  of  law  oc- 
curing  at  the  trial,  duly  excepted  to/^  This  assignment 
was  insu£Scient  to  obtain  a  review  of  the  rulings  of  the 
district  court  on  the  admission  of  evidence.  {Hotutton  v. 
City  of  Omahay  44  Neb.,  63;  Riaae  v.  Gaaehy  43  Neb., 
287;  Mullen  r.  Morris j  43  Neb.,  592;  Murphy  v.  Gould j 
40  Neb.,  728.) 

The  only  further  assignment  of  error  is  that  the  verdict 
is  not  sustained  by  sufficient  evidence.  From  an  exami- 
nation of  all  the  testimony  it  appears  that  there  was  a  con- 
flict on  some  of  the  points  at  issue  in  the  case,  but  we  are 
satisfied  of  its  sufficiency  to  sustain  the  findings  and  ver- 
dict of  the  jury,  including  its  conclusion  upon  the  question 
of  the  amount  of  the  recovery  as  stated  in  the  verdict.  It 
is  the  established  rule  that  where  there  is  ample  evidence 
to  sustain  a  verdict,  or  it  is  not  clearly  or  manifestly  wrong, 
it  will  not  be  disturbed;  hence  the  verdict  in  this  case 
must  stand.  {PrewiU  v.  York  County ^  43  Neb.,  267.) 

The  judgment  of  the  district  court  is 

Affirmed. 


A.  H.  Weib  &  Company,  appellee,  v.  Susie  L. 
Thomas,  appellee.  Impleaded  with  Sarah  F. 
Harris,  appellant,  et  al. 

Filed  April  4,  1895.    No.  6206. 

Kechanios'  Liens :  Mobtgagbs  :  Pbiobitibs.  In  a  contest  for 
priority  as  between  a  mortgage  filed  for  record  Angost  21,  1890, 
and  a  claim  for  a  mechanic's  lien  in  which  the  material  was  al- 
leged to  have  been  delivered  ''between  Angnst  21,  1890,  and 
January  22, 1891,''  held,  that  the  word  *'  between  "  exclnded  the 
2l8t,  from  which  it  resnlted  that  the  lien  of  the  mortgagee  waa 
•enior  and  superior  to  that  of  the  material-man. 
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Appeal  from  the  district  court  of  Lancaster  countj. 
Heard  below  before  Tibbets,  J. 

HaiuDood,  Ames  &  Pettisy  for  appellant. 

Moekett,  RainboU  &  Polk,  8.  L.  Gdsthardi,  Damall  A 
Babcock,  and  J,  8,  Kirkpatriek,  contra, 

Ryan,  C. 

In  its  petition  the  firm  of  A.  H.  Weir  &  Co.  alleged 
that  in  pursuance  of  a  contract  with  F.  J.  Andrews  it  had 
furnished  material  for  a  boiiding  on  and  between  August 
21  and  January  22,  1891,  for  which,  after  crediting  all 
payments,  there  still  remains  due  a  balance  of  $404.30,  for 
which  sum,  with  interest,  there  was  a  prayer  for  a  foreclos- 
ure.    Sarah  F.  Harris,  one  of  the  defendants,  appeals  from 
the  decree,  which  postponed  her  rights  to  those  of  A.  H. 
Weir  &  Co.     Her  mortgage  on  the  premises,  against  which 
the  mechanic's  lien  was  claimed,  was  filed  on  August  21, 
1890.     In  the  itemized  account  attached  to  the  affidavit 
filed  for  a  lien  there  were  descriptions  of  lumber,  but  do 
date  was  specially  given  in  connection  with  any  of  these 
items  earlier  than  August  23, 1 890.    To  establish  its  priority 
over  this  mortgage,  however,  the  following  language,  with 
which  the  statement  of  account  was  prefaced,  was  relied 
upon  by  plaintifi":   "Lincoln,  Neb.,  December  29,  1890. 
Estimate  on  original  bill  made  by  A.  H.  Weir  &  Co.    For 
Susie  L.  Thomas  job.     F.  D.  Andrews,  contractor.    De- 
livered between  August  21,  1890,  and  January  22,  1891." 
If  this  language  fairly  implies  that  the  two  dates  named 
are  included  by  the  use  of  the  word  "  between,"  the  find- 
ing of  the  district  court  adverse  to  the  mortgage  in  ques- 
tion is  sustainable,  otherwise  not. 

In  the  case  of  Bunce  v.  Reed,  1 6  Barb.  [N.  Y.],  347, 
was  involved  the  definition  of  the  word  "between,"  found 
in  the  same  connection  as  above.   Judge  Hand  said:  "The 
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affidavit  of  publication  is  defective  in  this  case  unless  the 
words  *  between  the  7th  day  of  December,  1850,  and  tlie  Ist 
day  of  March,  1851,'  supply  the  defect.  The  7th  day  of 
December  was  Saturday,  and  that  was  tlie  la«t  day  notice 
could  have  been  published.  It  has  been  decided  that  'till' 
includes  the  day  to  which  it  is  prefixed.  {Dakina  v.  Wagner ^ 
3  Dowl.  P.  C.  [Eng.],  535.)  But  'between,'  when  property 
predicable  of  time,  is  intermediate,  and  strictly  does  not  in- 
clude in  this  case  either  the  7th  of  December  or  1st  of  March. 
Between  two  days  was  exclusive  of  both.  {Atkins  v.  Boyl- 
ston  Fire  &  Marine  Ins,  Co.y  5  Met.  [Mass.],  440.)  The 
affidavit  does  not  show  a  publication  eighty-four  days." 

In  Atkins  v.  Boylston,  supra,  the  coffee  insured  was  ''to 
be  shipped  between  February  1  and  July  15,  1840,"  under 
the  terms  of  the  policy.     In  the  opinion  of  the  court  there 
was  the  following  language:  "It  is  undoubtedly  true  that 
the  word  'between'  is  not  always  used  to  denote  an  inter- 
mediate space  of  time  or  place,  as  the  plaintiff's  counsel 
has  remarked.     We  speak  of  a  battle  between  two  armies, 
a  combat,  a  controversy,  or  a  suit  at  law  between  two  or 
more  parties;  but  the  word  thus  used  refers  to  the  actions 
of  the  parties,  and  does  not  denote  locality  or  time.     But 
if  it  should  be  said  that  there  was  a  combat  between  two 
persons  between  two  buildings,  the  latter  word  would  un- 
doubtedly refer  to  the  intermediate  space  between  the  build- 
ings, while  the  former  word  would  denote  the  action  of  the 
parties.     But  it  was  argued  that  the  word  'between'  is  not 
always  used  as  exclusive  of  the  termini  when  it  refers  to 
locality.     Thus,  we  speak  of  a  road  between  one  town  and 
another,  although  the  road  extends  from  the  center  of  one 
town  to  the  other;  and  this,  in  common  parlance,  is  a  de- 
scription sufficiently  intelligible,  although  the  road  in  fact 
penetrates  each   town.     Bat  if  all  the  land  between  two 
buildings  or  between  two  other  lots  of  land  be  granted, 
then  certainly  only  the  intermediate  land  between  the  two 
lots  of  land,  or  the  two  buildings  would  pass  by  the  grant. 
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And  we  think  the  word  '  between '  has  the  same  meaning 
when  it  refers  to  a  period  of  time  from  one  day,  month,  or 
year  to  another.  If  this  policy  had  insured  the  plaintiff's 
property  to  be  shipped  between  February  and  July,  it  would 
clearly  not  cover  any  property  shipped  in  either  of  those 
months.  So  we  think  the  days  mentioned  in  the  policy 
ai^  excluded.  We  think  the  word  'between'  has  the  same 
meaning  in  this  respect  as  the  words  used  in  the  second 
policy.  In  that  policy  the  goods  insured  are  to  be  shipped 
subsequently  to  the  14th  of  July  and  prior  to  the  15th  of 
October  next  following.  This  would  be  construing  the 
contract  according  to  the  most  common  meaning  of  the 
word  'between/  and  there  is  nothing  in  the  contract  to  in- 
timate that  the  word  was  used  in  any  other  sense." 

This  meaning  of  the  word  ''between"  not  only  is  sanc- 
tioned by  the  only  adjudicated  cases  which  we  have  been  able 
to  find^  but  as  well  it  has  the  approval  of  our  own  judgment. 
From  this  it  inevitably  results  that  the  lien  in  favor  of  A. 
H.  Weir  &  Co.  related  back  from  the  time  of  its  filing  so 
as  to  include  August  22  and  exclude  August  21.  The 
mortgage  to  Sarah  F.  Harris,  which  was  filed  for  record  on 
August  21,  should  therefore  have  been  decreed  senior  and 
superior  to  the  mechanic's  lien  of  A.  H.  Weir  &  Co.  This 
conclusion  seems  to  be  somewhat  at  variance  with  the  fol- 
lowing language  at  the  close  of  the  opinion  of  this  court  in 
Noll  V.  Kenneally,  37  Neb.,  885,  to-wit:  "The  fair  inference 
to  be  drawn  from  the  statement  in  the  account  for  the  lien 
we  are  considering  is  that  the  materials  were  furnished  be- 
tween the  dates  therein  named  and  that  the  last  were  fur- 
nished on  the  date  last  given.  (See  Manly  v.  Downing,  15 
Neb.,  637;  Hayden  v.Wulfing,  19  Mo.  App.,  353;  Bangs 
V.  Berg,  48  N.  W.  Rep.  [la.],  90;  Johnson  v.  Stoui,  44  N. 
W.  Rep.  [Minn.],  534.)"  An  examination  of  the  cases 
cited  will  show  that  they  support  the  proposition  that  when 
it  appears  from  the  statements  in  the  affidavit,  or  from  the 
itemized  account  thereto  attached,  that  the  labor  or  ma- 
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terial  wns  furnished  within  the  prescribed  statutory  time 
immediately  antecedent  to  filing  the  same,  it  is  a  suiScient 
compliance  with  the  requirements  of  the  mechanic's  lien 
law  to  render  such  filing  effective,  and  as  this  was  the  only 
question  in  dispute  which  involved  the  sufficiency  of  the 
sworn  statements  filed  to  secure  a  lien,  such  language  as 
implies  more  is  but  dictum.  This  explanation  is  made  upon 
the  suggestion  of  the  writer  of  the  opinion  referred  to  and 
has  his  entire  approval. 

The  judgment  of  the  district  court,  in  so  far  as  thereby 
the  rights  of  A.  H.  Weir  &  Co.  were  adjudged  superior  to 
the  lien  of  the  mortgage  made  to  Sarah  F.  Harris,  is  re- 
versed and  this  cause  is  remanded  to  said  district  court 
with  directions  to  modify  its  decree  accordingly. 


Reversed  and  remanded. 


Omaha  Street  Railway  Company  v.  Melvin  Baker, 
BY  His  Next  Friend,  Margaret  Ferris. 

Filed  April  4,  1895.    No.  6190. 


Street  Bail  ways:  Negligence  of  Motohman:  Personal  In- 
juries: Evidence.  The  evideDoe  in  this  case  ooDRidered,  and 
foand  not  to  snstain  the  Terdict  npon  which  judgment  was  ren- 
dered. 

Error  from  the  district  court  of  Douglas  coonty.   Tried 
below  before  Ferguson,  J. 

John  Z.  Waster,  for  plaintiff  in  error. 

C,  A,  BcUdtoin  and  Weaver  &  GUlery  contrcu 

Ryan,  C 

On  the  15th  day  of  February,  1891,  Melvin  Baker,  a 
lad  between  thirteen  and  fourteen  years  of  age,  was  per- 
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maoently  injured  by  a  car  operated  by  the  Omaha  Street 
Railway  Company.     In  a  suit  for  dama^^  on  account  of 
such  injuries  there  was  a  verdict  and  judgment  against  Uie 
railway  company  in  the  district  court  of  Douglas  county 
for  the  sum  of  $2,500.     Melvin  Baker,  as  a  messenger  for 
the  Wefotern  Union  Telegraph  Company,  was  required  to 
take  a  street  car  going  southward  on  the  Sixteenth  street 
line.     For  this  purpose  he  came  out  of  the  alley  between 
Douglas  and  Faruam  streets,  across  which  the  Sixteenth 
street  oar  line  of  plaintiff  in  error  ran.     The  motor  train 
on  which  he  proposed  riding  had  just  passed  when  Melvin 
came  out  of  the  alley,  and  that  he  might  catch  it  he  ran 
diagonally  in  a  northwesterly  direction  across  a  street  rail- 
way  track   and  immediately  in  front  of  a  motor  train 
thereon,  consisting  of  two  cars  moving  northward.     When 
the  south-bound  motor  train  was  nearly  opposite  the  one 
bound  northward,  Melvin  with  one  hand  had  seized  the 
hand-hold  on  the  rear  of  the  foremost  of  the  two  cars  go- 
ing southward,  and,  with  the  other,  the  guard  rail  of  the 
rear  platform  of  the  same  car,  and  was  still  on  the  ground, 
when,  as  he  claims,  the  motorman  on  the  train  going  north- 
ward seized  him  by  the  neck,  caused  him  to  lose  his  holds 
and  fall  beneath  the  wheels  of  the  rear  car  of  the  north- 
bound  motor   train.     It   is   not   necessary   to   determine 
whether  or  not  the  plaintiff  in  error  would  be  liable  if  its 
sole  ground  of  defense  was  that  it  was  not  answerable  for 
an  act  of  the  motorman  on  the  north-bound  train  entirely 
foreign  to  the  scope  of  his  duties.     This  proposition  will 
not  therefore  be  discussed.     The  evidence  of  the  lad  as  to 
the  agency  which  directly  caused  his  fall  was  as  follows: 

Q.  Had  you  one  foot  on  the  step? 

A.  No,  sir. 

Q.  What  then? 

A.  I  felt  something  jerk  me  by  the  neck  and  I  had  to 
let  loose.  The  car  I  had  hold  of  was  in  motion  and  I  oould 
not  hold  on  any  longer. 
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Q.  What  was  there,  if  anything,  on  the  track  going 
oortli  ? 

A.  A  motor.     *     *     *    . 

Q«  What  did  yoa  say  caused  you  to  let  go  your  hold? 

A.  Something  grabbed  me  by  the  neck.  I  couldn't  say 
«ure  it  was  the  motorman,  for  I  don't  know  whether  there 
was  anybody  else  on  the  front  platform  or  not 

Q.  State  what  you  mean  to  say.  Whether  some  person 
4ouk  hold  of  you  by  the  neck? 

A.  Yes,  sir;  some  person  did. 

Q.  Where  did  he  take  hold  of  you? 

A.  Right  in  in  the  middle  of  the  neck,  on  my  coat. 

Q.  Where  was  the  person,  whoever  it  was,  that  took 
hold  of  your  clothing  by  the  neck? 
.    A..  On  the  front  platform. 

Q.  Of  wliat  ? 

A.  Of  the  motor. 

Q.  Going  which  way? 

A.  North. 

Q.  When  you  let  go,  under  these  circumstances,  what 
became  of  you  then? 

A.  I  fell. 

Q.  Tell  the  court  and  jury  what  condition  you  fell;  that 
is,  after  you  fell  how  did  you  lie? 

A.  With  my  head  to  the  south.     *    ♦     » 

Q.  Which  way  was  your  head  ? 

A.  South. 

Q.  Tell  the  jury  when  you  fell,  and;,  with  your  head  to 
the  south,  whether  your  face  was  lip  or  down. 

A.  Up. 

Q.  What  then  happened  to  you  after  you  fell  and  were 
on  the  ground  and  lying  in  that  condition? 

A.  I  just  felt  the  wheel  hit  my  arm ;  it  just  held  there 
for  a  little  while  and  then  passed  on  over. 

Q.  Which  arm. did  it  catch? 

A.  The  right  arm. 
37 
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It  is  DOt  questioned  that  the  boj's  arm  was  very  seriousljr 
injured  by  the  wheel  passing  over  it  in  the  manner  described. 
On  his  cross-examination,  the  testimony  of  Meiviu  was 
that  he  did  not  have  a  chance  to  look  back  to  see  who  had 
caught  him  by  the  neck;  that  he  did  not  see  who  it  was 
behind  him  tliat  caught  hold  of  him  and  did  not  know 
where  the  person  was  standing  that  **  grahbeil  hold"  of  him. 
Mrs.  Dale  was  a  witness  for  the  plaiutiff  in  the  district 
court  and  testified  that  with  her  husband  she  was  riding  on 
the  west  side  of  the  foremost  car  of  the  motor  train  going 
northward,  and  that,  looking  out  of  the  front  window,  she 
saw  the  boy  crossing  the  track  toward  the  northwest;  that 
she  was  somewhat  scared  by  his  attempting  to  cross  the  track 
with  the  north-bound  train  so  close,  moving  toward  him;  that 
it  was  evident  to  her  that  he  could  not  cross  both  tracks  be^ 
fore  the  south-bound  train  would  reach  him;  that  it  was 
her  impression  that  no  one  was  on  the  front  platform  of 
the  car  on  which  witness  was  riding  except  the  motorman; 
that  when  she  saw  the  boy  crossing  the  track  he  was  about 
ten  or  fifteen  feet  ahead  of  the  car  in  which  she  was  rid- 
ing. The  testimony  of  Mrs.  Dale's  husband  was  iu  sub- 
stantial accord  with  that  of  his  wife,  though  he  ventured 
no  statement  as  to  any  one  bein^  with  the  motorman  on  the 
platform.  In  addition  to  whrt  his  wife  had  sworn  he  tes- 
tified that  after  the  boy  had  crossed  the  track  in  front  of 
the  train  on  which  the  witness  was  riding  he  did  not  see 
the  boy,  and  that  '' almost  immediately  the  other  car  heiil 
up  and  ours  put  on  the  brakes,  and  I  heard  a  cry,  a 
boy  cry  at  the  rear  end  of  our  car — of  our  train."  The 
motorman  of  the  north-bound  train  testified  that  when  the 
boy  crossed  in  front  of  him  he  not  only  set  the  brake  but 
reversed  his  motor  to  avoid  injuring  the  boy,  and  that  he 
did  not  take  hold  of  him  in  any  manner  whatever.  lo 
relation  to  the  efforts  of  the  motorman  to  avoid  running 
against  the  boy  while  he  was  crossing  the  track  there  is  do 
question  made,  for  whatever  the  degree  of  care  was  which 
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was  exerted  it  was  conceded  that  the  result  was  that  he 
reached  the  south-bound  train  uninjured — such  efforts  if 
made,  however,  precluded  the  possibility  of  his  seizing  the 
boy.  The  right  of  recovery  on  plainti£f 's  own  theory  was 
wholly  dependent  upon  the  establishment  of  the  alleged  mis- 
conduct  of  the  motorman  of  the  north-bound  train  in  caus- 
ing the  boy  to  lose  his  holds  on  the  car  moving  southward* 
The  evidence  of  the  boy,  bearing  upon  this  proposition,  has 
been  quite  fully  set  out,  because  he  alone  gave  testimony  to 
establish  it.  It  must  be  conceded  from  his  own  statements 
that  he  did  not  attempt  to  take  the  car  at  the  street  cross- 
ing, the  only  place  at  which  stops  were  made  to  receive  pas- 
sengers. From  his  testimony,  taken  as  a  whole,  it  does 
not  appear  that  he  testified  that  the  motorman  seized  him,, 
as  of  a  fact  of  which  he  had  knowledge.  On  the  contrary, 
he  expressly  admitted  that  he  could  not  say  wlio  it  was,  but 
apparently  argumentatively  he  asserted  tliat  it  was  the 
motorman  of  the  north-bound  train.  No  one  else  testified 
on  this  subject  but  the  motorman  himself,  and  he  flatly  de- 
nied that  he  touched  the  boy  in  any  way.  The  require- 
ment of  a  showing  that  the  accident  was  caused  by  the 
n^ligence  or  misconduct  of  the  street  car  company,  or  its 
employes,  was  hardly  met  by  the  testimony  of  the  defend- 
ant in  error  as  to  questions  of  fact,  even  conceding  his 
counseFs  theory  of  the  law  to  be  correct.  There  was  na 
direct  evidence  that  the  motorman  touched  this  boy.  True^ 
the  boy  testified  that  he  did,  but  he  admits  that  he  could 
not,  and  did  not  know  whether  it  was  the  motorman  or 
not  In  this  condition  of  his  testimony  certain  circum- 
stances have  a  great  weight  in  showing  that  this  lad  mis- 
takenly ascribed  the  blame  for  his  misfortune  to  the  motor- 
man  on  the  north-bound  train,  for  his  own  statements  were 
that  when  he  was  thrown  to  the  ground  his  face  was  up  and 
his  head  was  toward  the  south.  There  is  no  conflict  in  the 
evidence  that  both  the  north-bound  train  and  the  south- 
bound train  were  in  motion  when  the  accident  occurred. 
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This  being  true,  if  the  motorman  on  the  train  northwanl- 
bound  caught  this  boy  hy  the  neck  and  threw  him  to  the 
ground,  the  fall  must  have  been  in  the  direction  in  which 
daid  motorman  himself  was  moving,  and  it  was  therefore  on- 
avoidable  in  such  case  that  the  boy's  head  should  have  been 
toward  the  north,  probably  with  the  face  upward.  If,  od 
the  other  hand,  the  impelling  force  was  moving  southward, 
the  boy  would  have  fallen  with  his  head  toward  the  south. 
In  the  hurry  of  crossing  to  avoid  the  close  approachiag 
train  from  the  south,  and  the  confusion  resulting,  from  find- 
ing himself  suddenly  between  two  trains  moving  in  oppo- 
site directions,  it  was  perhaps  natural  that  this  boy  could 
scarcely  understand  how  the  swiftly  following  accident 
happened.  That  his  impression  that  the  motorman  seized 
him  was  but  conjecture  is  evident  from  his  own  statement; 
that  in  this  conjecture  he  was  mistaken,  is  quite  obvious 
from  the  circumstances  just  note^.  As  there  was  no  suffi- 
cient evidence  to  sustain  the  verdict  the  judgment  of  the 
district  court  is 

Rkyebsed. 


Louis  H.  Korty  et  al.  v.  James  K.  MoOill  et  al. 

Filed  April  4,  1895.    No.  OOOa 

1.  Prinoipal  and  Surety:  Bonds.  ThemerefiMsttliataprinclp»l 
in  a  proposed  bond  ezpresaed  to  an  agent  of  the  proposed  obligee 
an  opinion  as  to  the  necessity  of  paying  off  an  existing  indebted- 
ness to  a  third  party,  for  which  the  proposed  sareties  were  then 
liable,  before  reqnesting  said  proposed  sareties  again  to  become 
liable  as  snch  on  the  proposed  bond,  did  not  constitute  soeh  psj* 
ment  an  indispensable  condition  precedent  to  the  acceptance  of 
the  proposed  bond  by  the  obligee  therein  named. 

t.  :  Guaranty:  Bonds.     Where  the  principal  has  paid  for  all 

goods  bought  before  the  execution  of  a  bond  guarantying  that 
he  would  pay  for  all  merchandise  by  him  purchased,  the  fact  of 
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such  purchase  before  ezecntion  of  the  bond  is  immaterial  to  th* 
liability  of  the  sureties  for  goods  sold  their  principal  after  they 
had  signed  his  bond. 

a  A  bond  of  guaranty  of  payments  for  goods  to  be  pnr^ 
chased  by  the  principal,  in  which  it  was  provided  that  the 
obligee  should  give  a  credit  of  sixty  days  therefor,  was  not  ren- 
dered inoperative  as  against  sureties  thereon  by  the  obligee  tak- 
ing promissory  notes  "in  making  settlements"  without  reference 
to  a  limitation  of  sixty  days,  where  the  taking  of  promissory 
notes  '*in  making  settlements"  was  in  general  terms  expressly 
authorized  by  the  instrument  itself. 

4.  Quaranty:  Tbbmination  of  Contract:  Notice.  A  guar- 
anty of  payments  by  the  principal  therein  named  contained  a 
provision  that  the  contract  might  be  terminated  by  the  party  to 
whom  the  payments  were  guarantied  upon  his  giving  sixty  days' 
notice  of  an  intention  to  annul  the  same  for  any  reason  other 
than  failure  of  the  principal  to  perform  any  prescribed  condi- 
tions, one  of  which  was  the  making  of  payments  at  certain  times. 
Beldj  That  default  in  the  condition  specially  referred  to  dis- 
pensed with  the  eiv^ing  of  notice  as  a  condition  precedent  to  the 
exercise  of  the  i  ;iit  to  terminate  said  contract 

Error  from  the  district  court  of  Douglas  county.  Tried 
below  before  Ferguson,  J. 

Hi/ward  B,  Srnith,  for  plaintiffs  in  error. 
Jacob  Fatocetty  contra. 

Ryan,  C. 

Til  is  action  was  brought  in  the  district  court  of  Doug- 
las county  by  tlie  defendants  in  error  against  Joseph  D. 
Porter,  Louis  H.  Korty,  and  William  J.  Mount  for  a  bal- 
ance due  from  Porter  to  the  defendants  in  error.  There 
was  a  verdict  and  judgment  as  prayed.  Joseph  D.  Porter 
refused  to  join  plaintiffs  in  error  in  this  proceeding  and 
was,  therefore,  named  as  one  of  the  defendants  in  error. 
The  plaintiffs  in  error  signed  as  sureties  a  bond  in  which 
Josepi)  D.  Porter  was  principal  and  the  firm  of  James  K. 
McGill  &  Co.  was  the  obligee.     In  this  bond  it  was  re- 
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cited  tiiat  the  obligee  had  agreed  to  sell  Joseph  D.  Porter, 
during  its  pleasure,  Hammond  type-writers,  etc.,  to  be  sold 
by  Porter  in  certain  defined  territory,  and  that  McGill  & 
Co.  had  agreed  to  give  sixty  days'  notice  of  its  intention  to 
annul  its  contract  with  Porter  for  any  reason  other  than 
the  failure  of  said  Porter  to  keep  and  perform  any  condi- 
tion of  said  obligation.  The  sales  of  Porter,  it  was  pro- 
vided, should  be  at  a  discount  of  thirty  per  cent  from  re- 
tail price,  and,  as  recited,  it  had  been  agreed  by  the  obligee 
that  a  credit  of  sixty  days  should  be  given  on  goods  sold 
from  time  to  time.  Following  the  above  provision  was 
this  language :  *'And,  whereas,  the  said  James  K.  McGill 
A  Co.  may,  at  different  times,  lend  certain  type-writers  to 
said  Joseph  D.  Porter;  and,  whereas,  in  making  settle- 
ments from  time  to  time  the  said  Joseph  D.  Porter  may 
give  to  the  said  James  K.  McGill  &  Co.  promissory  notes 
for  amounts  due  to  them  on  such  settlements:  Now,  there- 
fore, if  the  said  Joseph  D.  Porter  shall  well  and  faithfully 
attend  to  the  said  business  and  shall  well  and  faithfully 
pay  to  said  James  K.  McGill  &  Co.  the  full  amount 
due  from  time  to  time,  and  shall  well  and  faithfully  pay 
all  notes  given  to  them  in  settlements  as  aforesaid,  whether 
said  notes  are  still  held  by  said  James  K.  McGill  &  Co.,  or 
have  been  assigned  by  them,  and  shall,  when  requested  by 
said  James  E.  McGill  &  Co.,  turn  over  to  them,  their 
agents  or  assigns,  all  borrowed  type- writers  or  consigned 
goods,  and  shall  well  and  faithfully  keep  and  perform  all 
of  the  agreements  herein  contained  and  any  and  all  future 
agreements  which  he  may  make  with  said  James  K.  Mo- 
Gill  &  Co.  in  relation  to  the  aforesaid  business,  then  this 
obligation  to  be  void ;  otherwise  to  be  and  remain  in  full 
force  and  effect." 

The  sureties  contend  that  the  above  bond  was  presented 
to  McGill  &  Co.  by  Mr.  Porter  without  authority  and  by 
said  firm  was  received  with  knowledge  of  that  fact,  where- 
fore  it   results   that   it  was  never  l^ally  delivered  and 
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iDever  became  of  bindiDg  force.  This  cootention  is  founded 
upon  the  fact  that  previous  to  the.  deli  very  of  the  bood 
sued  upon  the  plaintifis  in  error  were  sureties  for  Mr.  Por- 
ter upon  a  like  bond  to  the  Hammond  Company  as  obligee, 
on  which  the  principal  and  sureties  were  still  liable  to  the 
amount  of  about  $400,  which  liability,  as  is  claimed,  was  to 
have  been  paid  before  the  bond  sued  on  was  to  be  delivered. 
It  is  said  in  argument  that  the  testimony  of  Mr.  Porter 
^as  to  the  eiTect  claimed.  The  statement  of  Mr.  Porter  to 
the  agent  of  the  firm  of  McGill  &  Co.  was  that  it  would  be 
necessary  for  him,  Porter,  to  square  up  this  $400  before  he 
<x)uld  go  to  Korty  and  Mount  and  ask  them  for  their  sig- 
nature. This  did  not  imply  that  such  payment  was  in 
<M>ntemplation  of  the  parties  a  condition  precedent  to  the 
delivery  of  the  present  bond.  In  relation  to  the  liability 
of  the  sureties  for  goods  sold  before  the  delivery  of  the 
bond  it  is  to  be  borne  in  mind  that  the  aggregate  amount  of 
«ales  to  Mr.  Porter,  between  February  11,  1889,  and 
March  6,  1890,  was  $7,427.85.  The  credits  within  the 
same  period  amounted  to  $6,190.34.  On  the  21st  day  of 
Angust,  1889,  there  seems,  from  the  statement  of  the  ac- 
oount,  to  have  been  had  Fomesort  of  an  examination  of  the 
oondition  of  affairs  between  the  principal  and  the  obligee 
named  in  this  bond.  At  any  rate  this  statement  shows 
that  at  that  time  there  was  owing  but  a  balance  of  $81.01. 
On  September  2,  immediately  following,  there  was  paid 
in  notes  more  than  sufficient  to  cover  the  above  sum  and 
«uch  further  indebtedness  as  meantime  had  been  con- 
tracted. Whether  or  not  the  items  ordered  before  the 
bond  was  accepted  would  have  been  covered  by  its  terms, 
therefore,  practically  becomes  immaterial,  for  in  fact  they 
have  been  paid  by  the  principal. 

It  is  urged  that  there  were  such  extensions  of  credits 
beyond  the  limit  fixed  by  the  terms  of  the  bond  that  the 
sureties  were  thereby  discharged.  There  was  in  the  bond 
only  an  agreement  recited  to  have  been  made  by  McGill  & 
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Co.  that  said  firm  would  give  a  credit  of  sixty  days  6b 
type-writers  and  other  articles  sold  the  principal  obligor. 
Later  on,  as  a  preamble  to  the  conditions,  it  was  recog^ 
nized  as  probable  that  Mr.  Porter  might  give  to  the  said 
James  K.  McGill  &  Co.  promissory  notes  in  making  settled- 
ments  for  amounts  due.     There  was  no   description  at- 
tempted of  the  promissory  notes  which  would  be  available 
for  use  in  the  settlements  conterpplated.     One  condition  of 
the  bond  was  that  the  principal  should  well  and  faithfully 
pay  all  notes  given  in  settlement  as  aforesaid.     In  argu- 
ment it  is  insisted  that  the  words  ''notes  given  in  settle- 
ments as  aforesaid '^  limited  the  duration  of  the  notes  tt> 
sixty  days,  for,  it  is  reasoned,  a  credit  of  that  length  of 
time  was  provided  for  in  the  bond  and  during  that  time 
the  indebtedness  might  be  evidenced  by  notes,  and  that  for 
notes  of  that  kind  alone  the  sureties  were  liable.     If  the 
language  had  been  in  effect  that,  for  balance  on  account,  or 
on  settlements  of  account  between  tbe  principal  and  the 
obligee,  notes  of  the  former  to  the  latter  might  be  given  to 
cover  the  sixty  days  time  contemplated,  there  would  have 
been  force  in  the   contention   under   consideration.     But 
such  was  not  the  case,  neither  is  there  anything  in  the  evi- 
dence to  indicate  that,  in  fact,  notes  were  ever  taken  to 
cover  the   sixty  days   credit   to  which   Mr.   Porter  was 
entitled.     There  seems  to  have  been  turned  in  to  the  com- 
pany certain  notes  for  which  credits  were  given  on  account. 
Some  of  these  may  have  been  paid,  probably  were,  but  there 
wer^  others  which,  having  been  discounted  at  the  bank  and 
not  paid  at  maturity,  were  taken  up  by  James  K.  McOill 
&  Co.     Of  this  class  there  was  only  one  given  by  Mr» 
Porter,  which  note  was  for  $300,  on  which  there  was  paid 
$200.     This  action  was  not  brought  on  these  notes,  but  on 
an  account  current  betweeh  McGill  &  Co.  and  Joseph  D. 
Porter  in  which  the  several  notes  figured  simply  as  items 
of  debit  or  credit.     Since  the  several  notes  taken  on  settle- 
ments were  not  intended  to  cover  the  sixty  days  credit  pio^ 
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videdyaod  apparently  were  given  or  indorsed  to  the  obligee 
as  conditional  payments,  there  was  no  ground  for  the  as^ 
sumption  that  by  the  taking  of  these  notes  a  credit  differ^- 
ent  from  that  contemplated  was  given  to  the  principal,  re- 
sulting in  the  release  of  his  sureties.  In  our  view,  it  was 
not  necessary  that  sixty  days'  notice  in  writing  should  have 
been  given  of  the  intention  of  McGill  &  Co.  to  terminate 
the  relations  between  that  firm  and  the  principal  obligor, 
for  the  evidence  shows  that  the  relations  were  terminated 
because  of  his  default, — a  condition  of  affairs  which  by  th^ 
terms  of  the  bond  itself  dispensed  with  the  necessity  of 
giving  notice.  This  being  true,  there  was  no  error  in  ex- 
cluding evidence  which  tended  to  show  the  existence  of  a 
valuable  good-will  of  trade  thereby  destroyed  which  by 
Mr.  Porter  had  been  pleaded  as  a  counter-claim. 

There  are  asserted  miscellaneous  grievances,  such  as  a 
remark  of  the  court  upon  presentation  of  a  motion  to  in- 
struct that  no  ground  of  counter-claim  had  been  estab- 
lished; that  said  court  very  much  doubted  whether  there 
was  sufficient  evidence,  but  that  the  motion  would  be  over- 
ruled. This  language  was  not  intended  for  the  jury,  and 
when  it  was  excepted  to  there  was  a  prompt  statement  to 
that  effect  addressed  directly  to  the  jury.  In  the  instruc- 
tions the  duty  of  jurors  to  disregard  all  remarks  which  had 
been  made  by  the  court  during  the  trial  with  reference  to 
questions  of  fact  was  very  fully  and  emphatically  stated. 
Under  these  circumstances  it  is  not  believed,  possible  that 
the  result  was  at  all  iiffected  by  the  language  of  which  com- 
plaint is  now  made.  Among  the  general  complaints  made 
tir  re  is  one  as  to  the  striking  out  of  certain  evidence  after 
it  had  been  admitted.  If  there  was  error  in  this,  plaintiffs 
in  error  cannot  avail  themselves  of  it,  for  no  exception  was 
taken  to  any  ruling  of  that  character.  Speaking  for  him- 
self alone,  the  writer  hereof  suggests  that  motions  of  this 
character  are  of  very  doubtful  advantage,  for,  if  the  motion 
is  sustained,  the  striking  out  is  simply  from  the  record. 
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No  power  short  of  Omnipotence  can  in  fact  withdraw  it 
from  the  jury.  If  a  party  has  ptocured  it  to  be  stricken 
from  the  record,  he  is  in  a  very  awkward  situation  to  in- 
sist that,  nevertheless,  the  error  appears  in  the  record.  It 
is  not  necessary  to  consider  separately  the  several  errors  as- 
signed aud  argued  as  to  the  giving  or  refusal  to  give 
instructions.  The  various  propositions  involved  have 
already  received  full  consideration  and  there  exists  no  ne- 
cessity for  amplification,  merely  to  illustrate  just  how  the 
different  questions  were  presented. 

There  were  submitted  special  interrogatories,  which  were 
fully  answered  iu  consonance  with  the  general  verdict 
Each  of  these  was  sustained  by  sufficient  evidence,  and  the 
judgment  upon  the  general  verdict  is 

Affirmed. 


Omaha  Fire  Insurance  Company  v.  Anna  Berg 

68    g33|  BT    AL, 

Filed  April  4,  1896.    No.  537a 

1.  Instructions:  Exokptions:  Revikw.    The  refusal  to  give  an 

instruction  requested  cannot  be  reviewed  in  the  absence  of  an 
exception. 

2.  Review:  Evidence:  Omissions  From  Bill  of  £zcEPTroN& 

The  assignment  that  the  verdict  is  not  sustained  by  the  evidence 
cannot  be  considered,  where  from  the  bill  of  exceptions  it  ap- 
pears, without  question,  that  therefrom  has  been  omitted  evi- 
dence which  may  be  important 

3.  Trial:    Admission  of  Evidence:   Review.    The  ruling  sus- 

taining an  objection  to  a  question  cannot  be  reviewed  where 
there  was  made  no  tender  of  evidence  which  an  answer,  if  per- 
mitted, would  disclose. 

4.  Pleading:  Motion  to  Strike:   Harmless  Error.    It  was 

not  error  to  overrule  a  motion  to  strike  out  portions  of  a  petition 
where,  by  reason  of  such  ruling,  it  does  not  appear  that  the  mov- 
ing party  was  prejudiced. 
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6.  .     Coniia  very  properly  refaae  affirmatiTely  to  direct  what 

laDgaage  mnat  be  employed  in  drafting  pleadings. 

Error  from  the  district  court  of  Adams  county.  Tried 
below  before  Gaslin,  J. 

Hewett  &  Olmstead  and  A,  J.  &  W.  8,  Poppleton,  for 
plaintiff  in  error. 

CappB  &  StevenSf  contra. 

Ryan,  C. 

This  action  was  begun  in  the  county  court  of  Adams 
county.  Afterwards  it  was  tried  in  the  district  court,  to 
which  it  had  been  taken  by  appeal.  There  was  a  verdict 
against  the  insurance  company  for  the  sum  of  $200,  on 
which  judgment  was  duly  rendered.  The  cause  of  action 
upon  which  plaintiff  recovered,  it  was  stated  in  the  peti- 
tion, had  its  existence  by  reason  of  the  facts  that  the  insur- 
ance company  had  insured  Louis  Carroll  against  loss  or 
damage  by  fire  happening  to  a  stallion  owned  by  Carroll; 
that  during  the  time  covered  by  the  policy  there  was  a  loss 
of  the  horse  insured,  after  which  time  Carroll  ai<signed  to 
the  plaintiffs  in  the  district  court  one-half  of  the  amount 
due  as  aforesaid;  that  with  notice  of  this  assignment  the 
insurance  company  settled  with  Carroll,  intentionally  ignor- 
ing said  assignment,  and  that  the  insurance  company 
has  ever  since  refused  to  pay  the  sum  of  $200,  being  the 
one-half  of  the  insurance  money  due,  which  one-half  wau 
assigned  as  aforesaid,  or  to  pay  any  other  sum. 

In  the  motion  for  a  new  trial  there  was  no  assignment 
with  reference  to  instructions  except  that  ^4he  court  erred 
in  refusing  to  give  the  instructions  asked  for  by  the  de- 
fendant." In  the  record  we  find  but  one  instruction  of 
the  class  designated.  In  respect  to  it  there  was  a  minute 
made  of  the  words  '^  rejected  to  by  the  court/'  also  of  the 
word  ''refused,"  but  there  was  no  exception  noted,  con- 
sequently the  alleged  error  is  not  now  properly  presented. 
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In  the  petition  in  error  it  is  asserted  that  the  vefdiet  was 
not  sustained  by  the  evidence,  but  we  cannot  consider  tliis 
assignment,  for  from  the  bill  of  exceptions  itself  it  appears 
that  there  were  introdnced  in  evidence  certain  exhibits  des- 
ignated as  "Exhibit  E,"  "Exhibit  F,"  and  "Exhibit  G." 
True,  these  were  copies  of  the  petition,  answer,  and  reply 
filed  in  the  county  court,  yet  in  the  answer  indicated  there 
may  have  been  admissions  of  very  important  facts  alleged 
in  the  petition.  Under  these  circumstances  we  cannot  say 
that  the  verdict  was  without  support  of  sufficient  evidence. 

It  is  insisted  that  there  was  error  in  excluding  the  evi- 
dence of  Mr.  Rouncftree,  an  adjuster  of  the  insurance  com^ 
pany,  as  to  his  reason  for  making  a  settlement  with  Carroll 
who  had  not  possession  of  the  policy.  We  cannot  con- 
jecture how  it  was  possible  that  an  answer  to  this  in- 
quiry would  be  important,  and,  as  there  was  no  offer  of 
proof  proposed  to  be  made  by  such  answer,  we  cannot  re- 
view the  ruling  of  the  court  in  sustaining  an  objection  to 
the  question  propounded. 

It  is  urged  that  there  was  error  in  refusing  to  strike  out 
certain  designated  parts  of  plaintiff's  petition  for  the  rea-' 
son  that  the  parts  objected  to  were  redundant  and  immate- 
rial. In  general  terms  these  criticised  averments  were  as 
to  the  ownership  of  the  horse  when  the  policy  was  issued; 
the  conditions  of  the  policy;  the  description  of  the  place 
where  the  horse  was  when  the  damage  was  sustained;  the 
knowledge  of  the  insurance  company  of  the  interest  of  the 
assignee  in  the  loss  when,  nevertheless,  payment  was  made 
to  Carroll;  the  delivery  of  the  policy  to  plaintiff;  and  the 
contemporaneous  agreement  between  plaintiff  and  Carroll 
that  a  certain  firm  of  attorneys  at  law  should  collect  the 
loss  and  therefrom  pay  $200  to  plaintiff;  and  the  aver- 
ments that,  notwithstanding  the  full  time  for  making  settle* 
ment  had  long  since  expired,  nevertheless  that  such  set- 
tlement had  not  been  made.  It  may  be  that  it  was  not 
required  that  all  the  facts  should  have  been  alleged  as  fully 
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as  was  done,  yet  we  cannot  understand  how  the  insurance 
company  was  prejudiced  by  this,  perhaps  unnecessary  par- 
ticularity. In  the  above  generalization  it  was  impossible 
to  place  the  second  paragraph  of  the  motion  to  strike,  for 
the  reason  that  this  paragraph  was  to  strike  from  the  sec- 
ond paragraph  of  the  petition,  immediately  following  the 
description  of  the  business  for  which  the  insurance  com- 
pany had  been  organized,  the  words  ''  as  such  company,  in 
the  legitimate  course  of  its  business,  the  defendant  herein 
did,  on  the  12th  day  of  June,  1891,  insure  the  above  de- 
scribed horse,''  for,  connected  with  this  language  of  the 
motion,  there  were  in  brackets  the  words  ''and  insert  in  lien 
thereof  *a  certain  horse  belonging  to  Louis  Carroll/'' 
No  authority  has  been  cited  in  support  of  this  proposed 
substitution  of  other  language  for  that  chosen  by  the 
pleader  who  drew  the  petition.  It  is  conceivable  that 
such  a  right  of  substitution  might  possibly  be  abused, 
though  in  this  particular  case  it  would  doubtless  have  oc- 
casioned no  injury.  It  seem  to  us  that  if  an  attorney  for 
a  defendant  discovers  in  the  petition  of  his  adversary  lan- 
guage for  which  he  wishes  to  substitute  something  better, 
the  only  course  open  is  privately  to  suggest  and  urge  the 
adoption  of  the  propo-ed  amendments.  If,  upon  being  so 
reasoned  with,  plaintiff's  attorney  should  persist  in  holding 
his  own  the  better  chosen  language,  courts  cannot  interfere, 
however  grave  his  mistake,  for  the  duty  of  using  the  very 
best  language  is  an  obligation  of  so  imperfect  a  nature  that 
it  cannot  be  judicially  enforced. 

Upon  a  careful  review  of  the  entire  record  we  have  been 
able  to  discover  no  error  and  the  judgment  of  the  district 
court  is 

Affirmed. 
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LiNooui  A  Black  Hills  Bajlboad  Cohpast  t. 
William  F.  Sitherland  et  ai. 

FiLBD  Afbil  4,  ISBfiL     No.  8338. 

1.  Btirfto*  Water;  Railboad  Companies:  Nbouobmci  ix 
Const Rt'cTioK  or  Embankhent:  Evidence:  WiTiiBssn.  A 
draw  Mine  HTen  mile*  In  length  crooMd  tbe  prcmiaM  of  k 
OknucT,  Tbe  mrrace  walen  prodDced  bj  miiw  and  metliiiK 
Miows  were  woDt  to  rno  iato  tbit  draw  Irom  the  BiinoniidiDg  ter- 
rllor;  and  theme  Bnd  Ihcir  way  to  the  Platte  river.  A  railroad 
COmpanj  coaslnicled  its  road-bed  bctom  the  premisea  sod  bnilt 
an  •mbaDfcnieDt.  wilbant  cnlTert  or  opening  o*er  tbe  dnw.  In 
ft  rait  by  the  rarmer  against  tbe  railroad  company  tat  damagea 
fill  negligently  LOOBtrncitng  tbe  embankmenl  witboat  an  opeo- 
iDg,  whereby  the  lurface  wateia  were  stopped  and  overflowed 
the  Tarnier's  land  and  ii(stroy«d  bia  crop,  jUM,  (1)  that  the  eri- 
deoM  BDatatned  the  flndinit  of  the  jory  that  tbe  railroad  com- 
pany negligently  conttrutted  ila  enibanhmeDt  ncroM  tbe  draw ; 
(3]  that  such  negligence  of  the  railroad  compauy  was  ibe  proxi- 
mate canae  of  the  damages  sustained  by  tbe  farmer;  (3)  that 
nothing  In  the  cnse  made  tbe  prodaelion  of  expert  Icstimony  a 
Deceasltyi  (4)  that  any  person  who  was  acqiuinted  with  tbe 
draw  and  tbe  manner  In  which  the  embankment  was  constructed, 
and  the  manner  in  whlcb  it  aSected  Ibe  waters  in  the  draw, 
waa  a  competent  witnus  lo  state  sncb  facts;  aod  that  it  was  for 
tbe  Jury  to  say,  (tara  all  theftctsandcircnmstances  in  cTidence 
in  tbe  case,  whether  tbe  embankment  waa  negligeoUy  con- 
■tracted. 

:  Dahaoes.  The  doetrlne  of  this  court  la  the  ml*  of  the 
oommon  law,  that  surfaoe  water  Is  a  common  enemy,  and  that 
an  owner  may  defend  his  premises  against  it  by  dikeorembunk- 
meut,  and  if  damages  result  to  adjoining  proprietors  by  rcaaoo 
of  aaob  defense,  he  ia  not  liable  tlierelor. 

■ ;  .     But  this  rale  Is  a  general  one  and  ml^oct  to 

another  oommon  law  rnle,  that  a  proprietor  mast  ao  use  his  own 
properly  as   not  to  aoDecessarily  and   negligently   iqjare   bia 

:   Nbolioencb:   Damages.    Therefore,   eveiy  proiMietoc 

may  lawlully  imprOTe  his  property  by  doing  what  is  reaaooably 
ntccssary  for  that  porpoee,  and  anics  gnjity  of  sone  act  of  ncg- 
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ligence  in  the  manner  of  its  execntion,  will  not  be  answerable  to 
an  adjoining  proprietor,  althongh  be  may  thereby  cause  the 
snrfiace  water  to  flow  on  the  premises  of  the  latter  to  his  dam- 
age; bnt  if,  in  the  execotion  of  such  enterprise,  he  is  guilty  of 
negligence,  which  is  the  natural  and  proximate  cause  of  injury 
to  his  neighbor,  he  is  aoooontable  therefor.  Anh^user^Buach 
Brewing  Association  v.  Peterson,  41  Neb.,  897,  followed  and  re- 
affirmed. 

Error  from  the  district  court  of  Merrick  county.    Tried 
below  before  Marshall^  J. 

The  facts  are  stated  by  the  commissioner. 

A.  W.  Agee  and  J.  W.  Deweese,  forplaintiff  in  error: 

The  owner  of  the  lower  e^state  may,  without  incurring 
liability  for  damages,  erect  a  dike  or  embankment  to  pre- 
vent the  flow  of  surface  water  on  his  land,  even  though  it 
it  may  cause  the  water  to  back  up  aud  overflow  adjoining 
lands.  {Morrison  v.  Buckport,  67  Me.,  353;  Murphy  v. 
KeUey,  68  Me.,  521 ;  Sweet  v.  Cutis,  50  N.  H.,  439;  Beard 
V,  Murphy y  37  Vt.,  104;  Luther  v.  Wennisimmet  Co.,  9 
Cush.  [Mass.],  171;  Emery  v.  City  of  Lowell,  104  Mass., 
16;  Buff  am  t?.  Han^is,  5  R.  I.,  253;  Wakefield  v.  NeweUy 
12  R.  L,  76;  Wad^orth  v.  Tillotaoii,  15  Conn.,  366;  Gil- 
lett  V,  Johnson,  30  Conn.,  180;  Adams  v.  Walker,  34  Conn., 
466;  Chadeayne  V.  Robinson,  11  All.  Rep.  [Conn.],  592 
Waffle  V.  New  York  C.  R.  Cb.,  58  Barb.  [N.  Y.],  413 
Wagner  v.  Long  Island  R.  Co,,  2  Hun  [N.  Y.],  633 
Bowlsby  V,  Speer, 2  \ room  [N.  J.],  351  ;  Limerick  &  Cole- 
brookdale  Turnpike  CoJs  Appeal,  80  Pa.  St.,  425 ;  Atchi- 
son, T.  &  8.  F.  R.  Co.  Hamner,  22  Kan.,  763 ;  Cairo  &  V. 
R.  Co.  V.  Stevens,  73  Ind.,  278;  Peltigrew  v.  Evansville,  25 
Wis.,  223;  Dryer  v.  Wame,  29  Wis.,  51 1 ;  Lessnrd  v.  Stram, 
22  N.  W.  Rep.  [Wis.],  284;  Johnson  v.  Ch:jago,8t.  P., 
M.  &  0.  R.  Co.,  50  N.  W.  Rep.  [Wis.],  771;  O'Connor 
V.  Fond  du  Lac,  A.  &  P.  R.  Co.,  52  Wis.,  526;  Burke  v. 
Missouri  P.  R.  Co.,  29  Mo.  App.,  370;  Schneider  r.  Mis- 
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souri  P.  R.  Co.,  29  Mo.  App.,  68;  Mvnkers  ».  Kamas 
(My,  81.  J.  &  C.  B.  R.  Co.,  72  Mo.,  514;  Barnes  v.  Sa- 
bron,  10  Nev.,  218 ;  Davis  v.  Londgreen,  8  Neb.,  43;  Pyk 
V.  Richards,  17  Neb.,  181.) 

When  plaintilT  in  error  obtained  the  right  of  way  and 
paid  the  damages,  this  included  any  damages  which  might 
occur  by  reason  of  the  obstruction  of  the  flow  of  surface 
water  from  on^  portion  of,  the  lands  of  defendants  in  error 
to  another  portion  thereof,  by  the  grading  of  the  road-bed. 
(  Wallace  v.  Columbia  A  G.  R.  Co.,  12  S.  E.  Rep.  [S.  Car.], 
816.) 

The  plaintiff  in  error,  even  if  bound  to  so  construct  its 
road-bed  as  to  permit  the  surface  water  which  might  be 
reasonably  expected  to  accumulate  on  the  lands  of  the  de- 
fendants in  error,  to  flow  over  its  right  of  way,  yet  it  is 
not  bound  to  provide  against  such  extraordinary  rain&lls 
or  freshets  as  could  not  be  reasonably  apprehended  from 
careful  observation  and  consideration  of  the  history  of  the 
country,  by  a  skillful  engineer.  (  Union  Trust  Co.  v,  Cuppy, 
26  Kan.,  762 ;  Baltimore  &  O.  R.  Co.  v.  Sulphur  Spiing 
Independent  School  Didrict,  96  Pa.  St.,  65.) 

W,  T.  Thompson,  contra: 

The  company  is  liable  for  a  failure  to  permit  some  egress 
for  the  surface  water.  (  Wharton  v.  Stevens,  60  N.  W.  Rep. 
[la.],  562;  Vannest  v.  Fleming,  79  la.,  638;  Palmer  v. 
Waddell,  22  Kan.,  352 ;  Kelly  v.  Dunning,  39  N.  J.  Eq., 
482;  Livingston  v.  McDonald,  21  la.,  160;  Anderson  v. 
Henderson,  124  111.,  164;  Oormleyv.  Sanford,  52  111.,  158; 
Oittham  V,  Madison  County  R.  Co.,  49  111.,  484 ;  Peck  v. 
GoodberleU,  109  N.  Y.,  180;  Jeffers  v.  Jefers,  107  N.  Y., 
650;  McCormick  v.  Horan,  81  N.  Y.,  86;  Martin  v. 
Riddle,  26  Pa.  St.  415;  Kauffman  v.  Griesemer,26  Pa. 
St.  407;  Taylor  v.  Fickas,  64  Ind.,  173;  Ogbum  v.  Qm- 
nor,  46  Cal.,  346;  Lord  v.  Carbon  Iron  Mfg.  Co.,  42  N. 
J,  Eq.,  157;  Boyd  v.  Conklin,  64  Mich.,  583;  Tootle  v. 
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Clifton,  22  O.  St.,  247;  Bates  v.  Weaiborough,  \bl  Mass., 
174;  Fremont,  E.  &  M.  V.  R.  Co.  v.  Marley,  25  Neb.,  138  ; 
JStewart  v.  Schneider,  22  Neb.,  286 ;  Kearney  v.  Thoejnason, 
25  Neb.,  147.) 

The  position  taken  by  counsel  that  the  damages  paid  for 
the  right  of  way  through  the  lands  of  defendants  in  error 
included  any  damages  which  they  might  sustain  by  the 
stoppage  of  the  flow  of  the  surface  water  is  erroneous. 
{Fremont,  E.  &  M.  F.  B.  Co.  v.  Whalen,  11  Neb.,  585; 
Fremont,  E.  &  M.  V.  B.  Co.  v.  Lamb,  11  Neb.,  592; 
Packman  v.  Missouri  P.  B,  Co.,  15  Neb.,  524;  King  v. 
Iowa  M.  B.  Co.,  34  la.,  458;  Lehigh  Valley  B.  Co.  v.  Laz- 
arus, 28  Pa.  St.  203;  Pattm  v.  Northern  C.  B.  Co.,  33  Pa. 
St.,  426;  Fleming  v.  Chicago,  D.  &  M.  B.  Co.,  34  la., 
363 ;  Delaware^  L.  &  W.  B.  Co.  v.  Salmon,  10  Vroom  [N. 
J.],  299.) 

Ragan,  C. 

Sutherland  Bros,  owned  the  southwest  quarter  of  section 
^5,  township  14  north,  and  range  7  west  of  the  6th  P.  M., 
in  Merrick  county,  and  used  and  occupied  said  premises 
for  farming  purposes.  Across  this  land,  running  in  a 
northeasterly  direction  was  a  depression,  called  in  this 
<!Ountry  a  "draw."  This  draw  was  some  seven  miles  in 
length.  It  headed  or  began  some  three  miles  southwest  of 
the  premises  of  the  Sutherlands  and  emptied  into  Silver 
-creek  or  some  of  its  tributaries.  This  draw  was  not  a  run- 
ning stream,  but  the  waters  from  melting  snows  and  rains 
which  fell  on  a  large  area  of  land  on  either  side  of  this  draw 
drained  into  it  and  thence  made  their  way  through  it  and 
other  channels  to  the  Platte  river.  The  Lincoln  &  Black 
Hills  Railroad  Company,  a  railway  corporation  of  the  state 
■and  hereinafter  called  the  "Railroad  Company ,''  constructed 
its  railroad  bed  and  railway  across  this  land  of  the  Suther- 
lands and  built  across  this  draw  a  solid  embankment  of 
€artb.  At  the  place  where  the  embankment  was  built 
38 
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across  the  draw  on  the  land  of  the  Sutherlands  the  bottom 
of  the  draw  was  about  a  rod  in  width.  Some  time  after  the 
construction  of  this  embankment  by  the  Railroad  Com- 
pany a  heavy  freshet  or  rainfall  occurred ;  the  embauk- 
raent  stopped  the  waters  which  had  collected  in  this  draw 
and  were  making  their  way  to  the  Platte  river  and  threw 
them  back  upon  the  lands  and  crops  of  the  Sutherlands 
and  damaged  them.  The  Sutherlands  then  brought  this 
action  against  the  Railroad  Company  to  recover  the  dam* 
ages  which  they  had  sustained  by  reason  of  the  obstructed 
waters  ruining  their  crops.  The  basis  of  their  action 
against  the  Railroad  Company  was  the  negligent  construc- 
tion of  the  embankment  across  the  draw,  in  this  :  that  in 
constructing  it  they  left  no  opening  in  the  embankment 
through  which  the  waters  which  had  been  accustomed  to 
collect  in  said  draw  might  escape.  The  Sutherlands  had  a 
verdict  and  judgment,  and  the  Railroad  Company  prose- 
cutes to  this  court  a  |)etition  in  error. 

1.  It  is  not  argued  here  by  counsel  that  the  court  erred 
in  instructing  the  jury  except  in  one  instance,  which  will 
be  hereinafter  noticed;  nor  is  there  any  argument  that  the 
court  erred  in  the  admission  or  rejection  of  any  particular 
testimony.  The  entire  argument  relied  upon  here  for  a  re- 
versal is  that  the  verdict  and  judgment  are  contrary  to  the 
evidence  and  the  law  of  the  case.  The  evidence  shows, 
practically  without  conflict,  the  facts  already  stated.  It 
shows  that  after  this  embankment  was  constructed  across 
the  draw,  when  the  water  stood  in  the  draw  at  the  em- 
bankment to  the  depth  of  a  foot,  that  it  would  flow  back 
a  distance  of  five  hundred  feet;  it  shows  also  that  the 
water  would  have  to  be  almost  two  feet  deep  in  the  draw 

• 

at  the  embankment  before  the  water  would  begin  to  escape 
or  run  off  in  the  ditches  constructed  by  the  Railroad  Com- 
pany for  that  purpose  by  the  side  of  its  track.  We  think 
that  the  evidence  justified  the  finding  of  the  jury  that  the 
Railroad  Company  negligently  constructed  its  embankment 
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and  road-bed  across  this  draw.  Counsel  for  the  RaiU 
road  CoDipany  intimate  in  their  argument  that  there  is  no 
evidence  in  tlie  record  that  this  embankment  was  not  con- 
structed in  the  usual  manner  of  constructing  embankments 
for  railroads.  In  other  wokIs,  the  argument  appears  to  be 
that  in  order  to  enable  the  Sutherlands  to  recover  it  was 
necessary  for  them  to  introduce  the  evidence  of  experts  that 
this  embankment  was  improperly  or  negligently  constructed. 
We  do  not  agree  to  this  argument.  We  think  that  any 
person  who  was  acquainted  with  this  draw,  and  the  manner 
in  which  the  embankment  was  constructed^  and  the  manner 
in  which  it  affected  the  waters  run  into  this  draw,  wa» 
competent  to  state  the  facts;  and  that  it  was  for  the  jury^ 
to  say,  from  all  the  facts  and  circumstances  in  evidence  in^ 
the  case,  whether  the  embankment  was  negligently  con- 
structed. In  other  words,  there  was  nothing  in  this  case — 
if  indeed  there  is  in  any  case — which  made  the  production 
of  expert  testimony  a  necessity.  Another  argument  of 
counsel  is  that  the  loss  sued  for  here  was  caused  by  an  extra- 
ordinary rainfall  and  freshet — a  rainfall  unprecedented  and 
such  as  the  Railroad  Company,  at  the  time  it  constructed 
the  embankment,  was  not  required  to  anticipate.  We 
think  this  argument  is  more  untenable  than  the  other. 
It  is  the  freshet  and  rainfall  the  Railroad  Company  was 
charged  with  the  duty  of  anticipating  and  providing  against. 
We  conclude,  therefore,  that  the  evidence  sustains  the  find- 
ing of  the  jury  that  the  Sutherland  Bros,  have  sustained  tiie 
damages  for  which  they  obtained  judgment,  and  that  such 
damages  were  the  proximate  result  of  the  negligence  of  the 
Railroad  Company  in  constructing  its  embankment  acrosa 
the  draw  in  question  without  putting  in  a  culvert  or  other 
opening  in  said  embankment  for  the  escape  of  the  waters 
which  were  accustomed  to  run  into  said  draw. 

2.  But  it  is  argued  that  the  judgment  pronounced  is 
contrary  to  the  law  of  the  case,  because  the  Railroad  Com- 
l)any,  in  constructing  the  embankment   across  the  draw^ 
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built  it  as  it  did  to  defend  itself  against  surface  waters; 
that  surface  water  is  a  oommoD  euemy,  and  that  the  owner 
may  defend  his  premises  against  surface  water  by  dike  or 
embankment,  and  if  damages  result  to  adjoining  proprie- 
tors by  reason  of  such  defense,  he  is  not  liable  therefor. 
The  general  rule  conteniled  for  by  counsel  will  not  be  ques- 
tioned; but  in  this  particular  case  the  railroad  company 
was  not  defending  itself  against  surface  waters  by  building 
this  embankment.  It  did  not  build  the  embankment  to 
keep  the  surface  waters  off  its  track,  but  it  built  it  in  order 
to  put  its  road-bed  across  the  draw  on  a  level  with  its  road- 
bed on  either  side  thereof;  and  it  neglected  to  put  an  open- 
ing in  this  embankment,  perhaps  because  it  was  cheaper 
to  build  the  embankment  of  dirt  than  it  was  to  build  acui* 
vert  of  wood  or  stone.  The  question  of  the  right  of  a  pro- 
prietor to  defend  himself  against  surface  waters  has  been 
several  times  before  this  court. 

In  Datxia  v.Londgreen^i  Neb.,  43,  this  court  held:  "The 
owner  of  a  natural  pond  or  reservoir,  wherein  the  surface 
water  from  the  surrounding  land  accumulates,  and  from 
which  it  has  no  means  of  escape  except  by  evaporation  or 
percolation,  cannot  lawfully,  by  means  of  a  ditch,  discharge 
such  water  upon  the  land  of  his  neighbor,  to  his  injury/' 

In  Pyle  v.  Richards^  17  Neb.,  180,  Pyle's  land  lay  im- 
mediately north  of  Bichards\  A  railroad  bed  and  tracks 
lay  on  the  line  between  the  two  pieces  of  land.  Richards' 
land  was  lower  than  Pyle's.  A  ravine  arose  southwest  of 
Pyle's  land,  extended  northeast  across  it  and  across  Rich- 
ards' land.  This  ravine  was  fed  by  springs.  During  a 
portion  of  the  year  a  very  small  stream  of  water  flowed 
down  the  ravine  and  it  was  occasionally  dry;  and  a  large 
amount  of  surface  water  from  melting  snows  or  heavy 
rains  ran  into  this  ravine  and  thence  found  its  wav  to  the 
Nemaha  river.  Pyle  built  a  dam  across  this  ravine  on  his 
own  land  and  cut  a  new  channel  so  that  the  water  which 
was  in  this  ravine  in  wet  weather  was  discharged  through 
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a  culvert  under  the  railroad  bed  aforesaid,  and  thence  on 
the  lands  of  Richards.  Richards  sued  Pyle  for  damages 
he  had  sustained  by  reason  of  the  discharge  of  these  waters 
on  bis  landsy  and  the  court  held  that  Richards  was  entitled 
to  recover. 

In  Fremont,  E.  &  M.  V.  R.  Co.  v.  Marley,^d  Neb.,  138, 
the  railroad  company  constructed  its  road-bed  across  Mar- 
ley's  land  and  cut  ditches  on  its  right  of  way  on  either  side 
of  its  track  for  the  purpose  of  draining  its  track  and  right 
of  way  of  surface  water.  The  surface  water  which  col- 
lected in  one  of  these  ditches  was  carried  down  and  dis- 
charged in  large  volumes  on  the  land  of  Marley,  and  he 
sued  the  railroad  company  for  damages  by  reason  thereof^ 
alleging,  as  the  basis^of  his  suit,  the  negligent  construction 
of  the  ditches  by  the  railroad  company  on  its  right  of  way^ 
their  capacity  being  insufficient  to  carry  off  and  discharge 
the  surface  water  accumulating  therein.  The  jury  found 
that  Marley  had  been  damaged  by  the  discharge  of  this 
surface  water  through  the  ditches  constructed  by  the  rail- 
road company  and  that  the  ditches  were  negligently  con- 
structed by  being  of  insufficient  capacity  to  properly  carry 
off  the  surface  waters.  This  court  sustained  the  finding  of 
the  jury,  holding  that :  '*A  party  has  no  right  to  collect 
surface  water  in  a  ditch  or  drain  and  ]:ermit  it  to  flow  onto 
the  land  of  another  without  the  latter's  consent,  and  if  he 
do  60  he  will  be  liable  for  the  damages  sustained.'' 

In  Monnssey  v.  Chicago,  B.  &  Q,  R.  Co.,  38  Neb.,  406^ 
the  railroad  company  built  a  solid  embankment  across  the 
valley  of  the  Nemaha  river,  from  the  bank  of  the  river  to 
the  foot-hills.  It  put  no  culvert  or  opening  in  the  em- 
bankment between  the  foot-hills  and  the  river.  At  the 
time  when  the  waters  of  the  Nemaha  river  overflowed  its 
banks,  these  overflow  waters,  it  was  claimed,  were  deflected 
by  this  embankment  and  flowed  in  a  stream  across  the 
river  and  overflowed  the  lands  of  Morrissey  on  the  oppo- 
site banks.     For  the  damages  he  sustained  by  these  over- 
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flowing  waters  he  sued  the  railroad  compaDy,  and  hosed 
his  action  on  the  ground  that  it  had  negligently  constructed 
its  embankment.  This  court  held  that  it  would  presume, 
in  the  absence  of  evidence  on  the  subject,  that  the  embank- 
ment was  for  railway  purposes  and  properly  constructed, 
and  that  the  railroad  company  for  the  constructing  of  the 
embankment  in  a  proper  manner  was  not  liable  in  damages 
to  Morrissey  because  the  embankment  deflected  the  surface 
waters  that  overflowed  his  lands. 

In  Lincoln  Street  R.  Co.  v.  Adams,  41  Neb.,  737,  Adams 
owned  a  lot  in  the  city  of  Lincoln  which  fronted  north  on, and 
was  on  a  level  with,  the  street.     Immediately  west  of  his 
lot  was  a  railroad  embankment  some  feet  higher  than  the 
level  of  his  lot  and  the  level  of  the  street  in  front  of  his 
lot.     Just  east  of  Adams'  lot  was  a  hill  over  which  the 
street  passed.     The  railway  company  laid  its  track  in  this 
street  and  in  so  doing  made  a  cut  in  the  hill  and  made  an 
embankment  in  the  street  in  front  of  Adams'  lot  so  as  to 
bring  their  street  railroad  bed  on  a  level  with  the  railroad 
embankment  west  of  Adams'  lot.     A  heavy  rain  storm 
occurred  and  the  surface  water  on  the  hill  which  had  been 
wont  theretofore  to  run  off*  in  all  directions  was  collected  iu 
this  cut  made  by  the  street  railway  company  and  discharged 
in  a  body  on  the  lot  of  Adams.     And  as  the  street  railway 
company  where  it  graded  up  the  street  in  front  of  Adams' 
lot  had  put  no  culvert  or  left  no  opening  in  said  grade  for 
the  escape  of  such  waters  they  were  held  in  a  body  on 
Adams'  lot  and  damaged  it;  for  which  damages  he  sued 
the  railway  company.     Its  defense  was  that  in  making  the 
cut  in  the  hill  and  the  embankment  in  thestreetthat  it  was 
defending  itself  against  surface  water,  the  common  enemy, 
and  was  therefore  not  liable;  but  the  jury  found  that  the 
street  railway,  iu  constructing  its  embankment  in  front  of 
Adams'  lot,  had  negligently  construct e<i  it  in  not  leaving 
an  opening  in  it  for  the  escape  of  surface  waters,  and  the 
court  sustaiued  the  finding  of  the  jury. 
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These  oises,  and  all  of  them,  recognize  the  rule  of  the 
-common  law  that  surface  water  is  a  common  enemy  and 
that  the  proprietor  may  by  embankment  or  dike  or  other- 
i¥]8e  defend  himself  against  its  encroachments  and  will  not 
be  liable  in  damages  which  may  result  from  the  deflection 
or  repulsion  of  such  surface  waters  defended  against,  pro- 
vided that  the  proprietor  in  making  the  defenses  on  his 
own  land  himself  exercised  ordinary  care;  but  these  cases, 
and  all  of  them,  also  recognize  the  rule  that  a  proprietor 
must  so  use  his  own  property  as  not  to  unnecessarily  and 
negligently  injure  another.  The  most  lucid  and  logical 
statement  of  the  rule  under  consideration  that  has  been 
made  by  this  court  will  be  found  in  Anheuser-Busch  Brew- 
ing Association  v.  Peterson y  41  Neb.,  897,  where  Post,  J., 
speaking  for  the  court,  said:  "Every  proprietor  may  law- 
fully improve  his  property  by  doing  what  is  reasonably 
neoes-c^ary  for  that  purpose,  and  unless  guilty  of  some  act  of 
negligence  in  the  manner  of  its  execution,  will  not  be  answer- 
able to  an  adjoining  proprietor,  although  he  may  thereby 
<cause  the  surface  water  to  flow  on  to  the  premises  of  the 
latter  to  his  damage;  but  if  in  the  execution  of  such  enter- 
prise he  is  guilty  of  negligence,  which  is  the  natural  and 
proximate  cause  of  injury  to  his  neighbor,  he  is  accountable 
therefor."  This  is  the  doctrine  of  this  court  and  is  the  es- 
sence of  and  controls  every  other  decision  of  this  court  on 
the  subject.  Bunderson  v.  Burlington  &  M.  R.  R.  Q).,  43 
Neb.,  545,  does  not,  nor  was  not  intended  to,  announce  a 
-contrary  doctrine.  In  the  last  case  it  was  said  that  the 
overflow  complained  of  was  not  attributable  to  the  railway 
embankment.  As  the  evidence  in  the  case  at  bar  shows 
that  the  railroad  company  in  constructing  its  embankment 
across  the  land  of  Sutherland  Bros,  was  guilty  of  neg- 
ligence in  not  constructing  in  said  embankment  a  culvert 
or  an  opening  for  the  surface  waters  which  accumulated  in 
the  draw  to  escape,  and  as  such  negligence  was  the  proxi- 
mate cause  of  the  injury  sustained  by  Sutherland  Bros., 
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the  judgment  proDouncod  is  not  contrary  to  the  law  of  the 
case. 

3.  Counsel  for  the  plaintiff  in  error  indulge  in  some  criti* 
cisms  upon  the  trial  court  in  an  instruction  which  it  gave 
to  the  jury,  because  in  such  instruction  the  court,  in  speak* 
ing  of  the  draw  hereinbefore  referred  to,  alludes  to  it  as  a 
"  water-way,"  etc.  We  do  not  think  the  jury  could  possi- 
bly have  been  misled  by  this  instruction,  as  the  evidence^ 
and  all  the  evidence  in  the  case,  is  to  the  effect  that  the 
draw  was  not  a  stream  of  flowing  water,  nor  was  it  claimed 
or  pretended  to  be  such  by  Sutherland  Bros. ;  and  the  court,, 
by  using  the  word  "water-way,"  meant  only  the  road  or 
way  which  the  surface  waters  took  that  accumulated  in  the 
draw;  and  the  jury  by  the  expression  of  the  court  did  not 
understand  him  to  be  speaking  of  the  draw  as  a  flowing 
stream.  There  is  no  error  in  the  record  and  the  judgment 
of  the  district  court  is 

Affirmed. 


Lincoln  Shoe  Manufacturing  Company  v.  Gborgb 

Seifert. 

Filed  April  4,  1895.    No.  6216. 

Corporate  8took:  Contkact  of  Subscbiption.  This  caae  pie- 
aents  the  same  quesiionsof  law  and  £Eict  as  Lincoln  Shoe  Mfg,  Ox 
V.  Sheldon^  44  Neb.,  279,  and  following  that  case  the  jadgment  of 
the  district  oonrt  is  reversed. 

Error  from  the  district  court  of  Lancaster  county* 
Tried  below  before  Hall,  J. 

Thomas  C.  Munger,  for  plaintiff  in  error. 

Sickeits  &  Wilson,  contra. 
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Raoan,  C. 

The  Lincoln  Shoe  Manufacturing  Company  sued  George 
Seifert  in  the  district  court  of  Lancaster  county  on  a  sub- 
scription made  by  him  to  the  capital  stock  of  the  manu- 
facturing company.  Seifert  demurred  to  the  petition  on 
the  grounds  that  the  facts  stated  therein  did  not  constitute 
facts  sufficient  to  constitute  a  cause  of  action.  The  district 
court  sustained  this  demurrer  and  dismissed  the  action  of  the 
manufacturing  company^  and  it  has  prosecuted  to  this  court 
a  petition  in  error. 

The  facts  of  this  case  are  the  same  as  those  in  Lincoln 
Shoe  iffg.  Co.  r.  Sheldony  44  Neb.,  279,  and  on  the  authority 
of  that  case  the  judgment  of  the  district  court  rendered  in 
this  is  reversed  and  the  cause  remanded. 


Beversed  and  remanded. 


BOCHEBTEB  LOAN   &  BANKING   COMPANT   ET  AL.  Y. 

LiBERi-Y  Insurance  Company. 

Filed  April  4,  1895.    No.  6214. 

1«  Insurance :  Pboofs  of  Loss:  Waiver.  An  insaranoe  contract 
proTided  that  the  policy  sboald  be  void  if  tbe  interest  of  tbe  in- 
sored  in  tbe  premises  was  otber  {ban  unconditional  and  sole 
ownersbip;  if  tbe  insured  premises  be  or  become  vacant  or  un- 
occupied and  so  remain  for  ten  days;  that  in  case  of  a  fire  tbe 
insured  sbould  fnmisb  tbe  insurer  proof  of  loss.  In  a  suit  upon 
sucb  policy  tbe  insurer  interposed  tbe  defense  tbat  tbe  insured 
did  not  furnisb  proof  of  loss  as  required  by  tbe  policy.  An  affi- 
davit made  by  tbe  insured  and  furnisbed  to  tbe  insurer,  contain- 
ing certain  statements  concerning  tbe  fire,  set  out  in  tbe  opin- 
ion, and  held  to  substantially  comply  witb  tbe  provision  of  tbe 
policy  requiring  tbe  insured  to  furnisb  tbe  insurer  proof  of  loss; 
(2)  that  tbe  insurance  company,  by  refusing  to  pay  tbe  loss  and 
defending  tbe  action  on  tbe  ground  tbat  tbe  policy  in  suit  vras 
not  in  force  at  tbe  date  of  tbe  loss,  thereby  v^aived  tbe  furnishing 
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to  it  of  any  proof  of  loss  whateyer.     Dwefling  JTovBe  Ina.  Cb.  a 
Brevfster^  43  Neb.,  528,  and  casea  there  cited,  followed. 


:  TiTLK  TO  Property:  Insurable  Interest.     A  aecond 

defense  of  the  insurer  was  that  the  insured  at  the  date  of  the 
issuance  of  the  policy  was  not  the  sole  and  anoonditional  owner 
of  the  insured  real  estate.  Held,  (1)  That  this  issue  was  one  of 
fact  for  determination  by  the  jury,  and  the  district  court  erred 
in  not  submitting  it  to  them.  (2)  If,  by  a  loss,  the  holder  of  an  in- 
terest in  property  is  deprived  of  the  possession,  enjoyment,  or  profit 
thereof,  or  a  security  or  lien  resting  thereon,  or  other  certain 
benefits  growing  out  of  or  depending  upon  such  properly,  be  has 
an  insurable  interest  therein.  Oerman  Ins  Co.  v.  Hyman^  34  Nebt, 
704,  followed.  (3)  It  seems  that  where  a  policy  is  issued  to  one 
who  holds  the  legal  title  to  real  estate,  where  no  inquiries  are 
made  as  to  whether  any  other  person  is  interested  in  such 
property,  and  no  representations  are  made  by  the  insured  fur- 
ther than  that  he  is  the  owner  of  the  premises,  that  it  is  not  a 
defense  to  the  insurance  company,  in  an  action  on  such  policy, 
that  the  insured,  though  holding  the  legal  title  to  the  premises, 
was  a  mere  trustee  for  an  undisclosed  beneficiary. 

:  Vacant  Property:  Knowlbdob  of  Company:  Estop- 


pel. The  third  defense  of  the  insurance  company  was  that 
the  insured  property,  at  the  time  of  the  issuing  of  the  policy  in 
suit,  was  vacant;  and  at  the  date  of  the  fire  had  been  vacant  and 
unoccupied  for  ten  days.  The  insured  admitted  the  facta  of  the 
defense,  but  pleaded  in  avoidance  thereof  that  the  insurer  issued 
the  policy  in  suit  with  actual  knowledge  of  the  fact  that  the  in- 
sured property  was  then  vacant  and  unoccupied.  Hdd,  (1)  that 
the  provision  in  the  policy  rendering  it  void  in  case  the  insured 
property  was  at  the  date  of  the  policy  or  should  afterwards  be- 
come vacant  or  unoccupied  was  inserted  therein  for  the  benefit 
of  the  insurer;  (2)  that  the  existence  of  the  vacancy  at  the  dale 
of  the  issuance  of  the  policy  did  not  render  the  policy  in  suit 
void  but  voidable  at  the  election  of  the  insurer;  (3)  that  as  the 
insurer  issued  the  policy  in  suit  with  actual  knowledge  of  the 
fact  that  the  insured  premises  were  at  the  time  vacant  and  un- 
occupied, it  is  now  estopped  from  alleging  such  vacancy  as  a  de- 
fense to  an  action  on  the  policy;  (4)  that  the  knowledge  of  the 
agent  of  the  insurance  company  that  the  property  insured  was 
vacant  at  the  date  of  the  issuance  of  the  policy  in  suit  was  the 
knowledge  of  the  company. 

Error  from  the  district  court  of  Douglas  county.    Tried 
below  before  Keysor,  J. 
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See  opinion  for  statement  of  the  case. 

James  H.  Macomber,  for  plaintiffs  in  error: 

The  company  made  defense  upon  the  merits  of  the  case, 
contending  and  answering  that  the  policy  was  void,  whereby 
it  cannot  now  be  heard  to  allege  and  rely  upon  a  want  of 
proof  of  loss.  {Pheiiix  Ins,  Co,  v.  Bacheider,  32  Neb.,  490.) 

Oral  testimony  is  not  admissible  to  show  that  the  title 
was  lield  in  trust.  (Bicinell  v.  Lancaster  City  &  County 
Fire  Ins.  Co,  58  N.  Y.,  677;  Ayers  v.  Hartford  Fire  Ins. 
Co.,  17  la.,  188;  German  Ins.  Co.  v.  Hyman^ZA  Neb., 
704.) 

The  insurer  had  an  insurable  interest  in  the  properly. 
{Phenix  Ins.  Co.  v.  Bawdrey  67  Miss.,  620;  May,  Insur- 
ance^ sec.  81 ;  Bicknell  v.  Lancaster  City  &  County  Fire 
Ins.  Co.,  58  N.  Y.,  677;  Phamix  Ins.  Co.  v.  Mitchell,  67 
111.,  43;  German  Ins.  Co.  v.  Hyman,  34  Neb.,  704;  IVar^ 
ren  v.  Davenport  Fire  Ins.  Co.,  31  la.,  464;  McDonald  v. 
Black,  20  O.,  185;  Hancox  v.  Fishing  Ins.  Co.,  3  Sumner 
[XJ.  S.],  132;  Western  Horse  &  Cattle  Ins.  Co.  v.  Sheidle, 
18  Neb.,  495;  Hoose  v.  Prescott  Ins.  Co.,  84  Mich.,  309; 
Hall  V.  Niagara  Fire  Ins.  Co.  53  N,  W.  Eep.  [Mich.], 
728.)  , 

The  vacancy  of  the  building  for  ten  days  just  prior  to 
the  fire  does  not  work  a  forfeiture  of  the  policy.  (Spring^ 
field  Ins.  Co.  v.  McLimans,  28  Neb.,  850;  Billings  v. 
German  Ins.  Co.,  34  Neb.,  502 ;  Menk  v.  Home  Ins  Co., 
76  Cal.,  51;  Home  Ins  Co.  v.  Gilman,  112  Ind.,  7;  Bon- 
nert  v.  Pennsylvania  Ins.  Co.,  129  Pa.  St.,  558;  Newman 
V.  Covenant  Mutual  Ins.  Association,  76  la.,  56;  Aurora 
Fire  ik  Marine  Ins.  Co.  v.  Kranich,  36  Mich.,  289;  Bennett 
V.  Agricultural  Ins.  Co.,  106  N.  Y.,  243;  German  Ins.  Co.  v. 
Hounds,  35  Neb.,  752;  England  v.  Westchester  Fire  Ins. 
Co.,  51  N.  W.  Rep.  [Wis.],  954;  Devine  v.  Home  Ins.  Co., 
32  Wis.,  471;  Dickinson  v.  State,  20  Neb.,  81;  Helme  v. 
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Philadelphia  Life  Ins.  Co.,  100  Am.  Dec.  [Pa.],  621 ;  Hof 
man  v.  Mna  Fire  Ins.  Co.,  32  N.  Y.,  405.) 

Jacob  Fawcdt^  contra: 

The  policy  was  void  because  the  insured  was  not  the 
owner  of  the  properly.  {Henning  v.  Western  Assurance  Co., 
42  N.  W.  Rep.  [la.],  308;  Origsby  v.  German  Ins.  Co.,  40 
Mo.  A  pp.,  276 ;  Trait  v.  Woolwich  Mutual  Fire  Ins.  Co.,  83 
Me.,  362;  Clark  v.  Dwelling  House  Ins.  Co.,  81  Me.,  373; 
Pelican  Ins.  Co.  of  New  Orleans  v.  Smith,  9  So.  Rep.  [Ala.], 
327 ;  Barnard  v.  National  Fire  Ins.  Co.,  27  Mo.  App.,  26 ; 
De  Armand  v.  Home  Ins,  Co.,  28  Fed.  Rep.,  603;  Crescent 
Ins.  Co.  V.  Camp,  64  Tex.,  521 ;  Lasher  v.  St.  Joseph  Fire 
&  Marine  Ins.  Co.,  86  N.  Y.,  423 ;  Mers  v.  Franklin  Ins. 
Co.,  68  Mo.,  127;  Hinman  v.  Hartford  Fire  Ins.  Co.,  36 
Wis.,  1 59 ;  Columbian  Ins.  Co.  v.  Latcrence,  2  Pet.  [U.  S.], 
25;  Day  v.  Charter  Oak  Fire  &  Marine  Ins.  Co.,  51  Me., 
99;  Denison  v.  Phoenix  Ins.  Co.,  52  la.,  457.) 

Vacancy  without  the  consent  of  the  company  indorsed 
upon  the  policy  renders  the  same  void.  {Royal  Ins.  Co.  v. 
Lubelsky,  86  Ala.,  530;  Hotchkiss  v.  Home  Ins.  Co.,  58 
Wis.,  297;  Ins.  Co.  of  North  America  v.  Garland,  108 
111.,  220;  Newmarket  Savings  Dank  v.  Royal  Ins.  Co., 
150-  Mass.,  374;  Evans  v.  Queen  Ins.  Co.,  31  N.  E.  Rep. 
[Ind.],  843;  England  v.  Westchester  Fire  Ins.  Co.,  51  N. 
W.  Rep.  [Wis.],  954;  Boyd  v.  Vanderbilt  Ins.  Co.,  16  S. 
W,  Rep.  [Tenn.],  470;  Herrman  v.  Adriatic  Fire  Ins.  Co., 
85  N.  Y.,  162;  Barry  v.  Prescott  Ins.  Co.,  33  Hun  [N. 
Y.],  601 ;  Har-tshome  v.  Agricultural  Ins.  Co.,  50  N.  J. 
Law,  427 ;  Bennett  v.  Agricultural  Ins.  Co.,  50  Conn.,  420; 
Moore  v.  Phoenix  Fire  Ins.  Co.,  64  N.  H.,  140;  American 
Ins.  Co.  V.  Padfield,  78  111.,  167 ;  Sexton  v.  Hawkeye  Ins. 
Co.,  69  la.,  99 ;  Fishe  v.  Council  Bluffs  Ins.  Co.,  74  la., 
676;  Cook  v.  Continental  Ins.  Co.,  70  Mo.,  610;  Farmers 
Ins,  Co.  V.  Wells,  42  O.  St.,  519;  Dewees  v.  Manhattan  Ins. 
Co.,  35  N.  J.  Law,  366.) 
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Raoan,  C. 

This  action  was  brouglit  in  the  district  court  of  Douglas 
county  by  L.  G.  Bangs  against  the  Liberty  Insurance  Com- 
pany of  the  city  of  New  York  (hereinafter  called  the  "In- 
surance Company '').  Tlie  action  was  based  on  an  ordinary 
fire  insurance  policy  issued  by  the  Insurance  Company  to 
Bangs  on  certain  real  estate  situate  in  the  city  of  Omaha. 
The  Rochester  Loan  &  Banking  Company  (hereinafter 
called  the  ^'  Loan  Company '')  was  joined  as  a  party  plaint- 
iff because  the  policy  provided  that  the  loss,  if  any,  should 
be  payable  to  it  as  mortgagee.  At  the  close  of  the  evidence 
the  jury,  in  obedience  to  a  peremptory  instruction  of  the 
district  court,  returned  a  verdict  in  favor  of  the  Insurance 
Company,  and  to  reverse  the  judgment  of  dismissal  pro- 
nounced on  such  verdict  Bangs  and  the  Loan  Company 
have  prosecuted  to  this  court  a  petition  in  error. 

1.  The  policy  in  suit  contained  among  other  things  the 
following  provisions  :  That  the  policy  should  be  void  if  the 
interest  of  the  insured  in  the  insured  premises  be  other 
than  unconditional  and  sole  ownership;  if  the  insured 
premises  be  or  become  vacant  or  unoccupied  and  so  remain 
for  ten  days;  that  if  a  fire  occurred  the  insured,  within 
sixty  days,  should  render  a  statement  to  the  company, 
signed  and  sworn  to  by  the  insured,  stating  the  knowledge 
and  belief  of  the  assured  as  to  the  time  and  origin  of  the 
fire,  eta  One  of  the  defenses  interposed  by  the  Insurance 
Company  to  the  action  was  that  the  insured  did  not  furnish 
ity  the  company,  ''proofs  of  loss  as  required  by  the  terms 
and  conditions  of  said  policy  of  insurance.'^  The  fire  oc- 
curred on  the  7th  day  of  November,  1891,  and  on  the  1st  day 
of  December,  1891,  Bangs  made  and  furnished  the  Insur- 
ance Company  an  affidavit  in  words  and  figures  as  follows: 

"State  of  Iowa,  1 
Carroll  County,  j     * 

''I,  L.  6.  Bangs,  being  duly  sworn,  depose  and  say: 
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That  my  house  oo  lot  3  of  Allen's  subdivision  of  lot  5, 
Bagau's  Addition  to  Omaha,  Nebraska,  was  destroyed  by 
fire  on  the  night  of  November  7,  1891 ;  that  the  causes  of 
the  fire  are  unknown  to  me;  that  the  damage  done  to  my 
buildings  was  about  $1,000,  and  that  said  building  was  in- 
sured in  the  Liberty  Insurance  Company  for  $900  by 
policy  dated  April  28,  1891;  that  I  have  made  inquiry 
and  am  unable  to  find  anything  about  the  origin  of  t\\e  fire. 
The  f)olicy  on  said  buildings  was  for  $800  on  tiie  house 
and  $100  on  the  barn.  L.  G.  Bangs. 

"Subscribed  and  sworn  to,"  etc. 

We  remark :  (1.)  This  was  a  substantial  compliance  with 
the  terms  of  the  policy  requiring  Bangs  to  furnish  the  In- 
surance Company  proofs  of  loss.  {Hanover  Fire  Ins,  Co, 
V.  Guatin,  40  Neb.,  828.)  (2.)  That  if  Bangs  had  wholly 
failed  to  furnish  the  Insurance  Company  any  proofs  of 
loss  whatever,  such  failure  under  the  circumstances  of  this 
case  would  afford  the  Insurance  Company  no  defense  what- 
ever to  this  action.  Here,  as  we  shall  presently  see,  the 
Insurance  Company  refuses  to  pay  the  loss,  and  defends 
against  this  action  on  the  ground  that  the  policy  in  suit  was, 
at  the  date  of  the  loss  of  the  insured  pro|)erty,  not  in 
force.  In  Phenix  Ins.  Co,  v.  Bachelder,  32  Neb.,  490,  this 
court,  speaking  through  its  present  chief  justice,  Norval, 
said:  "The  absolute  denial  by  the  insurer  of  all  liability, 
on  the  ground  that  the  policy  was  not  in  force  at  the  time 
of  the  loss,  is  a  waiver  of  the  preliminary  proofs  of  loss 
required  by  the  policy."  (See,  also.  Western  Home  Ins,  Oo. 
V,  Jiichardson,  40  Neb.,  1.)  In  Omaha  Fire  Ins.  Oo,  v, 
Dierks,  43  Neb.,  473,  it  was  held:  "The  right  of  an  in- 
surance company  to  notice  of  loss  is  a  right  which  the 
company  may  waive;  and  when  the  insurer  denies  all 
liability  for  the  loss,  and  refuses  to  pay  the  same,  and 
places  such  denial  and  refusal  upon  grounds  other  than  the 
failure  of  the  insured  to  give  notice  of  the  loss,  such  denial 
and  refusal  avoid  the  necessity  of  such  notice."  (See,  also. 
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Omaha  Fire  Ins,  Co.  v.  Dierks,  43  Neb.,  473.)  The  precise 
question  was  squarely  presented  and  decided  in  Dwelling 
House  Ins.  Co.  ©.  Brewster ^  43  Neb.,  628,  where  Harri- 
60K,  J.,  Speaking  for  this  court  to  the  point,  said :  ^'Proofs 
of  loss  required  by  a  condition  of  an  insurance  policy  are 
Avaived  when  the  insurance  company  denies  any  liability 
for  the  loss  on  the  ground  that  the  policy  was  not  in  force 
at  the  date  of  the  loss."  We  conclude,  therefore,  that  the 
Insurance  Company  waived  the  defense  under  considera- 
tion, in  view  of  the  fact  that  it  defended  the  action  on  the 
ground  that  the  policy  was  not  in  force  at  the  date  of  the 
loss;  and  if  the  Insurance  Company  had  not  waived  such 
defense,  that  the  evidence  establishes  that  the  insured  suffi- 
ciently complied  with  the  provisions  of  the  policy  in  refer- 
ence to  furnishing  the  Insurance  Company  proofs  of  loss. 
2.  The  second  defense  of  the  Insurance  Company  was 
that  Bangs,  at  the  time  of  the  issuance  of  the  policy  in 
suit,  was  not  the  unconditional  and  sole  owner  of  the  real 
estate  insured ;  that  such  real  estate  was  in  fact  the  property 
of  the  Loan  Company,  the  title  to  which  property  was  held 
in  trust  for  it  by  Bangs.  The  policy  in  suit  was  issued  on 
the  28th  of  April,  1891.  It  is  undis|>uted  that  prior  to  the 
2l8t  of  April,  1891,  the  Loan  Company  was  the  owner 
and  held  the  legal  title  to  the  insured  real  estate.  On  the 
21  St  day  of  April,  1891,  the  Loan  Company,  at  its  home 
office  in  the  state  of  New  Hampshire,  executed  to  Bangs 
an  absolute  warranty  deed  for  this  property,  which  was  re- 
corded in  the  office  of  the  register  of  deeds  some  time  in 
the  following  May.  On  the  trial  of  this  action  Bangs 
swore  that  he  was  the  owner  of  this  real  estate  and  had 
been  since  the  date  of  his  deed,  and  that  he  purchased  it  of 
the  Loan  Company  at  private  sale.  The  president  of  the 
Loan  Company  testified  on  the  trial  that  Bangs  was  the 
owner  of  the  property.  We  are  unable  to  understand  upon 
what  theory  the  learned  district  judge  reached  the  conclu- 
sion, if  he  did  reach  such  conclusion,  that  this  evidence 
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was  iDSufficient  to  establish  that  Bangs  was  the  uncoudi- 
tional  owner  of  the  insured  property.     The  president  of 
the  Loan  Company  and  Bangs,  at  the  time  of  the  issaaooe 
of  the  policy  in  suit,  resided  in  Carroll,  Iowa;  and  Bangs 
admitted  in  his  testimony  that  he  had  never  seen  this  prop- 
erty, and  that  he  did  not  furnish  the  money  which  paid  the 
insurance  premium.     The  evidence  of  the  president  of  the 
Loan  Company  was  that  he  or  the  Loan  Company  took  out 
the  insurance  on  the  ])ro|)erty  in  the  name  of  Bangs,  and 
that  he  or  the  Loan  Company  paid  the  premium  ;  that  be 
had  corresponded  with  certain  real  estate  agents  in  the  city 
of  Omaha  for  the  purposes  of  having  them  effect  a  sale  of 
this  property  and  to  procure  a  tenant  for  the  property  and 
collect  rents.     But  when  it  is  remembered  that  the  Loan 
Company  had  a  mortgage  upon  this  real  estate,  then  its 
conduct  in  the  premises  was  entirely  consistent  with  Bang's 
ownership  of  the  property.     Nor  are  we  able  to  understtmd 
how  Bangs  could  be  deprived  of  the  title  to  his  property 
because  a  person  holding  a  mortgage  on  it  should  insure  it 
in  Bangs'  name  for  the  mortgagee's  benefit.     In  any  event 
this  evidence,  and  the  effect  of  it,  was  not  for  the  learned 
district  court  but  for  the  jury,  and  had  the  court  permitted 
this  case  to  go  to  the  jury,  and  it  had  returned  a  special 
finding  that  Bangs,  at  the  time  the  policy  in  suit  was  is- 
sued, was  not  the  unconditional  owner  of  the  real  estate, 
the  evidence  in  this  record  would  not  support  such  a  finding. 
Considerable  stress  is  placed  by  counsel  for  the  Insurance 
Company  upon  the  fact  that  it  does  not  appear  from  the 
evidence  what,  if  any,  consideration  Bangs  paid  the  Loan 
Company  for  this  property,  but  we  do  not  think  that  is 
a  matter  which  concerns  the  Insurance  Company.    The 
Loan  Company  may  have  given  its  property  to  Bangs,  and 
if  so,  he  would  nevertheless  be  the  owner  of  it.     Indeed, 
it  would  seem  that  had  the  Loan  Company  conveyed  the 
title  to  this  property  to  Bangs  without  consideration  and  for 
the  fraudulent  purpose  of  placing  it  beyond  the  reach  of  the 
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Loan  Company's  creditors,  that  that  would  not  afford  any 
<1efcnse  to  the  Insurance  Company.  German  Ins.  Co.  v. 
Hymany  34  Neb.,  704,  was  an  action  on  an  insurance  policy 
issued  on  a  stock  of  millinery  to  Mrs.  Hyman.  The  in- 
surance company  defended  on  the  ground  that  Mrs.  Hyman 
^vas  not  the  owner  of  the  goods  insured  and  destroyed ;  that 
they  had  been  purchased  with  the  money  and  proceeds  of 
property  given  her  by  her  husband  for  the  purpose  of  de- 
frauding his  creditors.  Post,  J.,  in  discussing  and  over- 
ruling this  defense,  said:  '^Suppose  plaintiff  in  error  were 
a  trespasser  instead  of  an  insurer  and  was  called  upon  to 
answer  for  a  conversion  of  the  property.  Would  it  be 
heard  in  defense  to  say  that  the  title  of  the  insured  had 
been  acquired  in  fraud  of  the  rights  of  a  third  party? 
-Certainly  not.  Nor  is  there  any  rule  of  law  or  morals 
which  will  sanction  such  a  defense  in  this  action.  It  is 
«aid  that  had  the  plaintiff  in  error  known  of  the  business 
record  of  Louis  Hyman,  that  is,  the  fact  that  he  had  once 
made  an  assignment,  it  would  have  refused  to  insure  the 
property.  It  is  a  sufficient  answer  to  this  claim  that  there 
is  DO  rule  of  law  which  imposes  upon  the  owner  of  prop- 
erty the  duty  to  volunteer  such  information  to  an  insurance 
<K>mpany.  An  interest,  to  be  insurable,  does  not  depend  nec- 
essarily  upon  the  ownership  of  the  property.  It  may  be  a 
special  or  limited  ownership  disconnected  from  any  title,  lien, 
or  possession.  If  the  holder  of  an  interest  in  the  property 
will  suffer  loss  by  its  destruction  he  may  indemnify  himself 
therefrom  by  a  contract  of  insurance.  If,  by  the  loss,  the 
holder  of  the  interest  is  deprived  of  the  possession,  enjoy- 
ment, or  profit  of  the  property,  or  a  security  or  lien  resting 
thereon,  or  other  certain  benefits  growing  out  of  or  depend- 
ing upon  it,  he  has  an  insurable  interest.'^  From  this  it  seems 
that  possession  with  claim  of  ownership  of  personal  property 
invests  one  with  an  insurable  interest  therein;  and  that  if 
an  insurance  company  insures  such  property,  and  a  loss  oc- 
oarsy  it  cannot  defend  against  the  payment  of  such  loss  on 
39 
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the  ground  that  the  insured  party  held  the  prupcrty  Id 
trust  for  some  other  person,  even  to  enable  such  third  |)er- 
aon  to  consummate  a  fraud,  where  it  effected  such  ii)surane& 
without  inquiry  as  to  the  insured's  actual  title,  and  with* 
out  the  express  and  positive  false  representations  of  the  in- 
sured as  to  his  actual  title  believed  in  and  acted  u|X)u  by 
the  insurance  company.  And  it  seems  that  where  a  policy 
is  issued  to  one  who  holds  the  legal  title  to  real  estate^ 
where  no  inquiries  are  made  as  to  whether  any  other  person 
is  interested  in  such  properly,  and  no  representations  are 
made  by  the  insured  further  tlian  that  he  is  the  owner  of 
the  property,  that  it  is  not  a  defense  to  the  insurance  com- 
pany, in  an  action  on  such  policy,  that  the  insured,  though 
holding  a  legal  title  to  the  premises,  was  a  mere  trustee  for 
an  undisclosed  beneficiary.  If  any  other  person  than 
Bangs  has  any  interest  or  ownership  in  this  real  estate,  or 
any  part  of  it,  it  does  not  appear  from  the  evidence  before 
us,  further  than  the  lien  thereon  by  the  Loan  Company  by 
virtue  of  its  mortgage.  We  are  not  called  upon  to  decide, 
nor  do  we  decide,  whether  the  provision  in  the  policy  re- 
quiring the  insured  to  be  the  unconditional  and  sole  owner 
of  the  insured  property  is  complied  with  when  such  prop- 
erty is  real  estate  and  the  insured  has  the  legal  title  thereto^ 
even  if  it  should  develop  that  he  held  such  title  in  trust 
for  the  use  of  some  other  person.  That  question  is  not  be- 
fore us. 

3.  The  third  defense  of  the  Insurance  Company  was 
that  the  insured  property,  at  the  time  of  the  issuance  of  the 
policy,  was  vacant  and  at  the  date  of  the  fire  had  been  va* 
cant  and  unoccupied  for  ten  days.  The  reply  of  the  in- 
sured admits  that  the  property  was  vacant  as  stated,  but 
pleads  in  avoidance  of  this  defense  a  waiver  or  estoppel 
thereof  by  the  company.  The  provision  in  an  insurance 
policy  rendering  it  void  because  the  insured  property  is, 
at  the  time  of  its  insurance,  or  shall  afterwards  become, 
vacant  and  unoccupied  for  a  certain  time,  is  inserted  therein 
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for  the  benefit  of  the  insurer;  it  is  a  provision  which  the 
insurer  may  waive;  and  the  existence  of  the  vacancy  at  the 
date  of  the  insurance  or  the  happening  of  the  vacancy  after- 
wards does  not  render  the  policy  void  but  voidable  at  the 
election  of  the  insurer.  On  the  20th  day  of  April,  1891,. 
the  president  of  the  Loan  Company  at  Carroll,  Iowa,  ad* 
dressed  the  letter  to  the  agents  of  the  Insurance  Company 
in  Omaha,  Nebraska,  in  which  he  made  this  inquiry; 
"Please  let  me  know  what  rate  you  will  give  me  for  three 
years'  risk  on  the  following  properties:  One  thousand  dol- 
lars on  a  one  and  one-half  story  frame  dwelling  house,  with 
addition,  on  lot  3,  Allen's  subdivision  of  lot  5,  Ragan'» 
Addition  to  Omaha?"  This  is  the  property  covered  by 
the  insurance  policy  in  suit.  On  the  25th  of  April,  1891^ 
the  agents  of  the  Insurance  Company  answered  this  letter, 
acknowledging  its  receipt,  stating  that  the  rate  for  one 
year  was  fifty  cents,  for  three  years  one  per  cent,  for  five 
years  one  and  one-half  per  cent,  and  then  said  :  "The  one 
and  one-half  story  on  lot  3,  Allen's  subdivision  of  lot  5,, 
Ragan's  Addition,  we  would  not  wish  to  carry  more  than^ 
$800  on  this  dwelling.  The  last  described  dwelling  is  va- 
cant, but  the  barn  is  occupied."  On  the  27th  of  April  the- 
president  of  the  Loan  Company  wrote  to  the  agents  of  the 
Insurance  Company  as  follows:  "Please  send  me  policy 
on  the  one  and  one-half  story  dwelling  on  the  insured  prop- 
erty, $800  on  the  dwelling  and  $100  on  the  barn.  Make 
the  policy  in  the  name  of  L.  G.  Bangs,  present  owner,, 
with  mortgage  clause  loss,  if  any,  payable  to  the  Rochester 
Loan  &  Banking  Company.  Send  policy  to  me  and  I 
will  return  draft  for  premium."  In  pursuance  of  this  cor- 
respondence the  agents  of  the  Insurance  Company  issued 
the  policy  in  suit  and  on  the  29th  of  April,  1891,  enclosed 
it  in  a  letter  to  the  president  of  the  Loan  Company  at  Car- 
roll, Iowa.  On  the  30th  of  the  fame  month  the  president 
of  the  Loan  Company  transmitted  to  the  agents  of  the- 
Insurance  Company  the  premium  on  the  policy. 


^ 
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It  would  seem  almost  unueces«>ary  to  cite  authorities  to 
show  that  since  the  insured  property  was  vacant  and  un- 
occupied at  the  date  of  the  issuance  of  the  policy  in  suit, 
which  fact  was  actually  known  by  the  Insurance  Company, 
and  with  that  knowledge  actually  before  it,  it  chose  to  in- 
sure the  property,  that  in  doing  so  it  elected  to  and  did 
waive  the  conditions  in  the  policy  that  the  same  should  be 
void  if  the  property  was  at  the  time  it  was  insured  vacant 
The  knowledge  of  the  agents  of  the  Insurance  Company 
that'  the  property  was  vacant  at  the  date  of  the  issuance  of 
the  policy  was  tiie  knowledge  of  the  company.  Notice  to 
an  insurance  agent  who  issues  a  policy,  of  facts  relating 
to  the  subject-matter  of  the  insurance,  is  notice  to  the 
company,  and  if  he  fails  to  properly  state  them  in  the 
policy  when  relied  upon  and  trusted  to  do  so,  the  com- 
pany should  not  be  permitted  to  escape  liability  on  that 
ground.  {Commercial  Ins,  Co.  v,  SpanknebUy  52  III.,  53.) 
In  Williania  V.Niagara  Fire  Ins.  Cb.,  60  la.,  561,  it  was 
held:  "Notwithstanding  the  policy  provided  that  if  the 
premises  became  unoccupied  during  the  life  of  the  pol- 
icy, without  the  written  consent  of  the  company  indorsed 
thereon,  the  policy  should  be  void,  it  was  held  that  where 
an  agent  insured  an  unoccupied  building,  and  received  the 
premium  therefor,  the  company  was  estopped  from  deny- 
ing that  the  policy  had  a  legal  existence."  And  in  Aurora 
Fire  &  Marine  Ins.  Co.  v.  Kranich,  36  Mich.,  289,  it  was 
held:  ''The  provision  in  a  policy  that  'if  at  any  time  dur- 
ing the  continuance  of  this  policy  *  *  *  the  insured 
property  *  *  *  shall  become  vacant  or  unoccupied' 
the  insurer  shall  be  absolved  from  all  liability^  is  held  to 
have  no  application  to  the  case  of  buildings  that  are  vacant 
at  the  time  the  policy  is  issued,  the  insurer  having  notice 
of  the  fact."  To  the  same  effect  see  Short  v.  Home  Ins. 
Co.,  90  N.  Y.,  16;  Bennett  v.  Agricultural  Ins.  Co.,  12  N. 
E.  Rep.  [N.  Y.],  609. 

The  evidence  in  the  record  then  does  not  sustain  the  de- 
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feose  of  the  losuranoe  Company  that  the  policy  in  suit  was 
not  in  force  at  the  date  of  the  loss  because  of  the  fact  that 
the  insured  property  was  and  had  beeu  vacant  for  ten  days 
at  the  time  of  its  destruction  and  was  vacant  at  the  time 
the  policy  was  issued ;  but  the  evidence  does  sustain  the 
plea  of  confession  and  avoidance  interposed  to  this  defense 
by  the  insured  that  the  company,  by  its  conduct  in  insuring 
the  property,  knowing  that  it  was  vacant  at  the  time,  had 
estopped  itself  from  interposing  this  defense.  It  must  be 
borne  in  mind  that  the  condition  of  the  property,  so  far  as 
occupancy  is  concerned,  was  the  same  at  the  time  it  was 
destroyed  as  at  the  date  of  its  insurance.  The  judgment  of 
the  district  court  is  reversed  and  the  cause  remanded. 


Reversed  and  remanded. 
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Bachler.  . 

Filed  April  4, 1895.    No.  6124. 

I  44    54i^ 

1.  Insurance :  Effect  of  Ikcumbbance.  An  insarance  contract  l.£Lj^| 
provided  that  the  policy  shoald  be  Toid  if  the  insured  shonld  '^  ^ 
fail  to  make  known  every  fact  material  to  the  risk,  inclnding  the  44  ^y 
amonnt  of  incnmbranoe,  if  any,  on  the  insured  property,  whether  ^  ^^ 
interrogated  with  reference  thereto  or  not  In  a  suit  on  such.  ^  ^' 
policy  the  insurer  interposed  the  defense  that  the  policy  sued  on 
never  took  effect,  because  at  the  date  of  its  issuance  there  was 
an  outstanding  mortgage  against  the  real  estate  of  which  the 
insurer  had  no  knowledge.  The  application  for  the  insurance 
was  oral.  No  inquiries  were  made  by  the  agent  of  the  insurer 
as  to  the  condition  of  the  title  to  the  property.  The  insured 
aaid  nothing  about  the  existence  of  the  mortgage,  but  he  kept 
silent  because  he  did  not  know  that  it  was  his  duty  to  disclose 
its  existence.  He  did  not  keep  silent  from  any  sinister  motive 
or  with  the  intention  on  his  part  to  deceive  or  mislead  the  insurer. 
Held,  (1)  That  the  existence  of  the  mortgage  on  the  insured  prop- 
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erty  was  a  fact  material  to  the  risk  ;  (2)  that  the  inanred's  ac- 
ceptanoe  of  the  policy  under  the  circnmstanoes  was  not  a  repre- 
sentatioD  that  the  inaured  property  was  free  from  incumhrBDoe; 
^3)  that  the  silence  of  the  insured  under  the  circumstances  was 
not  a  misrepresentation  as  to  the  condition  of  his  title. 

2.  :  Existence  of  Mobtgage:  Validity  of  Poucy.  Where 

the  insured  was  not  questioned  as  to  incumbrances  on  his  prop- 
erty, and  did  not  intentionally  conceal  the  facts,  the  existence 
of  a  mortgage  thereon  does  not  invalidate  the  policy.  Following 
Vankirk  v.  OUizens  Ina.  Co,,  48  N.  W.  liep.  [Wis.],  798. 

3.  Beview:  Admission  of  Irbeletant  Evidence:  Failure  to 

Object.  Assignments  of  error  that  a  verdict  rendered  is  not 
supported  by  sufficient  evidence,  and  the  judgment  pronounced 
thereon  is  contrary  to  the  law  of  the  case,  cannot  be  sustained 
because  certain  evidence  admitted  without  objection  on  the  trial 
was  irrelevant  under  the  pleadings.  Omaha  Fire  In$,  Co.  v. 
Dierka,  43  Neb.,  473,  followed. 

4.  Insuranoe:  Buildings.    Insurance  upon  a  building  is  insurance 

upon  a  building  as  such  and  not  upon  the  materials  of  which  it 
is  composed.     Qerman  Jtu,  Co.  v,  Eddy,  36  Neb.,  461,  followed. 

6.  :  Total  Loss.    To  sustain  the  finding  of  a  jury  that  a 

building  destroyed  by  fire  was  a  total  loss  within  the  meaning  of 
the  statute  it  is  not  necessary  that  the  evidence  should  show 
that  the  material  of  which  such  building  was  composed  was  by 
the  fire  transformed  into  cinders,  smoke,  and  ashes. 

6.  ContraotB  to  Arbitrate:  Defense  to  Action.    If  parties  to 

a  contract  agree  if  a  dispute  arise  between  them  that  each 
dispute  shall  be  submitted  to  arbitrators,  reiusal  to  arbitrate  or 
no  arbitration  ii  not  a  defense  to  an  action  brought  on  such  con- 
tract by  one  of  the  parties  thereto.  National  Masonic  Aecitfent 
Asaoeiaiion  v.  Burr,  44  Neb.,  356,  and  cases  there  cited  followed. 

7.  Ck>8t8 :  Taxation:  Review.     In  order  to  review  the  question  of 

retaxation  of  costs  a  motion  to  retax  the  costs  must  be  made  to 
the  trial  court  and  a  ruling  had  thereon  by  that  court  Meal  v. 
Honejff  39  Neb.,  516,  followed. 

6l  Valued  Policy  Aot:  Costs:  Attorneys'  Fees:  Constitu- 
tional Law.  Section  45,  chapter  43,  Compiled  Statutes,  1893, 
construed,  and  held,  (1)  that  the  courts  of  the  state,  by  virtue  of 
said  section,  have  the  power,  upon  rendering  judgment  against 
an  insurance  company  on  a  policy  of  insurance  on  real  property, 
to  allow  the  plaintiff  in  the  action  a  reasonable  sum  as  an  at- 
torney's fee,  to  be  taxed  as  part  of  the  costs  in  the  case  {Han- 
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over  Fire  Ins.  Co.  v.  Oueiin,  40  Neb.,  828,  followed)  ;  (2)  that  the 
Bobject-matter  of  said  section  is  DOt  embraced  within  the  pro- 
hibitions of  section  16,  article  3,  of  the  constitntion,  (3)  and  is 
Dot,  theielore,  prohibited  as  special  legislation;  (4)  that  as  said 
section  is  general  and  nniform  thronghoat  the  state  and  oper- 
ates alike  npon  all  persons  and  localities  of  a  class,  it  is  not  ob- 
noxioos  to  the  constitntion  as  being  class  legislation. 

H.  Insuranoe:  Valued  Policy  Act:  Contracts  to  Limit  Lia- 
bility. Where  real  property  is  wholly  destroyed  by  fire,  any 
proTision  of  a  policy  of  insurance  covering  such  property  which 
in  any  manner  attempts  to  limit  the  amount  of  the  loss  to  less 
than  the  sum  wiitten  in  the  policy  is  in  conflict  with  the  stat- 
utory rule,  invalid,  and  will  not  be  enforced.  Home  Fire  Ins. 
Co,  V.  Bean,  42  Neb.,  637,  followed  and  reaffirmed. 

Erbor  from  the  district  court  of  Otoe  county.  Tried 
below  before  Chapman,  J. 

The  opinion  contains  a  statement  of  the  case. 

Jacob  Faweetty  for  plaintiff  in  error: 

The  action  must  fail,  because  there  was  a  mortgage  upon 
the  insured  premises  at  the  time  of  the  fire,  the  existence 
of  which  had  not  been  disclosed  to  the  company.  (  Waller 
r.  Northern  Assurance  Co.,  10  Fed.  Rep.,  232;  Bovrman  c. 
Franklin  Fire  Ins,  Co.,  3  Ins.  L.  J.  [Md.],  935;  Hinman 
t?.  Hartford  Fire  Ins.  Co.,  36  Wis.,  159.) 

The  right  of  an  insurance  company  to  insist  upon  an 
appraisal  as  a  condition  precedent  to  the  commencement  of 
■a  suit,  where  the  policy  contains  such  a  provision,  is  now 
the  settled  law  of  the  land.  {Redell  v.  Kennedy,  16  N.  E. 
Rep.  [N.  Y.],  326;  Knoche  v.  Chicago,  M.  &  St.  P.  R.  Co., 
54  Fed.  Rep.,  471 ;  Doyle  v.  Patterson,  6  S.  E.  Rep.  [Va.], 
138;  Herrick  v.  Belknap,  27  Vt.,  673;  Delaware  &  Hud- 
son Canal  Co.  v.  Petinsylvania  Coal  Co.,  50  N.  Y.,  250; 
Holmes  v.  Ritchet,  56  Cal.,  307 ;  Fannce  v.  Burke,  1 6  Pa. 
St.,  480;  Reynolds  v.  Caldwell,  51  Pa.  St.,  298;  Flalieiiy 
r.  Germania  Ins.  Co.,  7  Ins.  L.  J.  [Pa.],  226;  May,  In- 
^irance,  sec.  493;  Reed  v.  Washijigton  Fire  A  Marine  Ins. 
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G>.,  14  Ids.  L.  J.  [Mas8.],  465;  Scott  v.  Avery ^  5  H.  L> 
Cas.  [Eng.],  811;  Myers,  Federal  Decisions,  p.  1036,  sec 
72 ;  Wood,  Insurance,  p.  767 ;  Scottish  Union  A  NcU.  Ins. 
Co.  V.  Clancy,  8  S.  W.  Rep.  [Tex.],  630;  Oerman-Ameri- 
can  Ins,  Co.  v.  Steiger,  109  111.,  264;  United  States  v. 
Robeson,  9  Pet.  [U.  S.],  319;  Lovgoy  v.  Hartfof^  Fire  Ins. 
Co.,  11  Ins.  L.  J.  [III.],  186;  Gasser  v.  Sun  Fire  Office, 
19  Ins.  L.  J.  [Minn.],  243;  Sullivan  v.  Sussong,  9  S.  K 
Rep.  [S.  Car.],  166;  Johnson  v.  American  Fire  Ins.  Co.^ 
43  N.  W.  Rep.  [Minn.],  59;  Chippewa  Lumber  Co.  v. 
Phetiix  Ins.  Co.,  44  N.  W.  Rep.  [Mich.],  1055 ;  Pioneer 
Mfg.  Co.  V.  Phoenix  Assurance  Co.,  10  S.  E.  Rep.  [N. 
Car.],  1067;  Hamilton  v.  Liverpool  Ins.  Co.^  13C  U.  8.^ 
254 ;  Mossness  v.  Oerman^American  Ins.  Co.,  52  N.  W.  Rep» 
[Minn.],  932.) 

FJ.  F.  Warren,  also  for  plaintiff  in  error. 

John  C.  Watson,  contra: 

If  an  insurance  company  elects  to  issue  a  policy  without 
an  application,  or  any  representations  concerning  title,  it 
cannot,  after  loss,  complain  that  insured's  interest  was  not 
correctly  stated  in  the  policy,  or  that  an  existing  incum- 
brance was  not  disclosed.  ( Western  Assurance  Co,  v.  Mor- 
son,  6  Bradw.  [III.],  141;  Hartford  Fire  Ins.  Co.  v.  Haas, 
8  Ky.,  610;  Washington  Mills  Emery  Mfg.  Co.  v.  Weymouth 
&  Brainiree  Mutual  Fire  Ins,  Co.,  136  Mass.,  603 ;  Castner 
V.  Farmers  Mutual  Fire  Ins.  Co.,  46  Mich.,  15;  Traders 
Ins.  Co.  V.  Barradiffe,  46  N.  J.  Law,  643;  Agricultural 
Ins.  Co.  V.  Yates,  10  Ky.,  984;  O'Brien  v.  Ohio  Ins.  Co., 
52  Mich.,  131 ;  Rawls  v.  American  Life  Ins,  Co.,  36  BarL 
[N.  Y.],  367 ;  Pennsylvania  Mutual  Life  Ins.  Co.  v.  WUey^ 
100  Ind.,  92;  Dilleber  v.  Home  Life  Ins.  Cd.,  69  N.  Y., 
256 ;  Higgins  v.  Phoenix  Mutual  Life  Ins.  Co.,  74  N.  Y.,  9.) 

Valued  policy  laws  are  held  to  be  valid  and  enforceable^ 
because  based  upon  grounds  of  public  policy  and  intended 
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to  do  away  with  greafc  evils,  mischiefs,  and  abuses  that 
were  subverting  business  morality  and  injuring  business 
interests,  and  being  founded  upon  such  considerations,  like 
all  other  private  contracts,  their  provisions  or  terms  cannot 
be  waived,  either  by  express  stipulation  or  doubtful  im- 
plication. {Rielly  v.  Franklin  Jrw.  Co.]  43  Wis.,  449;  TT/W- 
iama  v.  Hartford  Ins,  Co.,  64  Cal.,  442;  Chitty,  Con- 
tracts, 598 ;  Staines  v.  Wainrighty  6  Bing.  N.  C.  [Eng.], 
174;  Phalen  v.  Clark,  19  Conn.,  421;  Nellis  v.  Clc^k,  4 
Hill  [N.  Y.],  424;  Dodson  v.  Hairis,  10  Ala.,  566;  Jlfar- 
Hn  V.  Wade,  37  Cal.,  168;  Hoover  v.  Pierce,  27  Miss.,  13; 
Thompson  v.  Citizens  Ins,  Co,,  45  Wis.,  388.) 

^*  Wholly  destroyed'^  does  not  mean  an  absolute  extinc- 
tion by  fire  of  the  property,  (  Williams  v.  Hartford  Fire 
Ins.  Co.,  54  Cal,  442.) 

The  term  'Hotal  loss"  is  a  native  of  marine  insurance, 
and  the  precedents  for  the  construction  of  the  valued  policy 
laws  were  at  least  given  color  by  this  doctrine  of  total 
loss  as  founded  in  that  branch  of  law.  Here,  it  must  be 
observed,  as  a  very  important  factor,  that  a  total  loss  may 
be  either  actual  or  constructive.  {IdU  v.  Royal  Exchange 
Assurance  Co,,  8  Taunt.  [Eng.],  765;  Cambridge  v.  An- 
derton,  1  CAP.  [Eng.],  60;  Dyson  v.  Rower  oft,  3  Bos. 
&  P.  [Eng.],  474;  Gordon  v.  Massachusetts  Fire  &  Ma^ 
Tine  Ins.  Co.,  2  Pick.  [Mass.],  249.) 

When  the  loss  is  not  absolutely  total  in  the  ordinary 
sense  of  the  term,  but  occurred  in  such  a  manner  that 
the  insured  is  deemed  to  be  justified  in  abandoning  all  ef- 
forts to  save  what  remains,  under  the  marine  insurance 
law,  upon  a  formal  notice  of  abandonment  of  his  interest 
to  the  underwriter,  he  is  entitled  to  claim  a  total  loss.  {Peele 
V.  Merchants  his.  Co,,  3  Maeon  [U.  S.],  27;  Bradlie  v. 
Maryland  Ins.  Co,,  12  Pet.  [U.  S.],  397;  Coeplin  v. 
Phoenix  Ins.  Co.,  46  Mo.,  211;  Ruckman  v.  Merchants 
Louisville  Ins.  Co.,  6  Duer  [N.  Y.],  342;  The  Brig  Sarah 
Ann,  2  Sum.  [U.  S.],  206;    Fulton  Ins,  Co,  v,  Goodman, 
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32  Ala,,  108;  German  Ins.  Co,  v.  Eddy,  36  Neb.,  461; 
German  Ins,  Co.  v,  Penrody  35  Neb.,  273.) 

iDsuraiice  companies  caDnot  nullify  the  effects  of  the 
valued  policy  law  by  inserting  in  their  policy  arbitration 
clauses.  {HaJl  v.  People^s  Mutual  Fire  Ins.  Co.,  6  Gray 
[Mass.],  185;  BarUett  ».  Union  Muiuai  Fire  Ins,  Co.,  46 
Me.,  500;  Reichard  v.  Manhattan  Life  Ins.  Q>.,  31  Mo., 
518;  Amesbury  v.  Botcditch  Mviual  Fire  Ins.  Co.,  6  Gray 
[Mass.],  596 ;  Nule  v.  Hamilton  Mutual  Ins.  Co,,  6  Graj 
[Mass.],  174;  Indiana  Mviual  Fire  Ins.  Co.  r.  RouHedgt, 
7  Inil.,  25.) 

A  provision  of  the  policy  which  conflicts  with  the  stat- 
utes of  the  state  where  the  company  is  doing  business  is 
null  and  void.  In  such  cases  the  statute  enters  into  and 
becomes  a  part  of  the  contract  and  controls  any  conflicting 
provisions  in  the  policy.  {Fleiclier  v.  New  York  Life  Ins. 
Co,f  13  Fed.  Rep.,  526;  Wall  v.  Equitable  Life  Assurance 
Society,  32  Fed.  Rep.,  273;  Vore  v.  Hawkeye  Ins.  Co.,  41 
N.  W.  Rep.  [la.],  309;  Reiner  v,  Ihoelling  House  Ins. 
Co.,  42  N.  W.  Rep.  [Wis.],  208 ;  Sly  v.  Ottatoa  AgrieuU- 
ural  Ins.  Co.,  29  U.  C.  C.  P.,  28 ;  Goring  v.  London  Mu- 
tual Fire  Ins.  Co.,  11  Ont.  [Cau.],  82;  Frey  v.  Mutual 
Fire  Ins.  Co.,  43  U.  C.  Q.  B.,  102;  Sauvey  v.  Isolated 
Risk  &  Farmers  Fire  Ins.  Co.,  44  U.  C.  Q.  B.,  623.) 

If  the  policy  does  not  clearly  indicate  that  arbitration 
and  award  are  conditions  precedent  to  any  action  on  the 
policy,  then  it  is  bad,  and  an  action  may  be  brought  at 
once.  {Birmingham  Fire  Ins.  Co.  v.  Pulver,  18  N.  £.  Rep. 
[111.],  804;  Gere  v.  Council  Bluffs  Ins.  Co.,  67  la.,  272; 
Reed  v.  Washington  Fire  &  Marine  Ins.  Co.,  138  Mass., 
572 ;  Williams  v.  Hartford  Ins.  Co.,  54  Cal.,  442 ;  German- 
American  Ins.  Co.  V.  Steiger,  109  III.,  254;  Mark  v.  Na- 
tional Fire  Ins.  Co.,  24  Hun  [N.  Y.],  565;  Liverpool, 
London  &  Globe  Ins.  Co.  v.  Creighton,  51  Ga.,  95;  Schot- 
lenbeiger  v.  Phoenix  Ins.  Co.,  7  Ins.  L.  J.  [Pa.],  697.) 

If  an  arbitration  clause  seeks  to  oust  the  courts  of  juris* 
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diction  by  making  the  award  of  the  arbitrators  final,  it  is 
not  binding  on  the  assured.  {Cdtie  v.  Manufacluref'8  Fire  <k 
Marine  Ins.  Co,,  21  Pac.  Rep.  [Cal.],  843;  German^ Ameri- 
can Ins,  Co.  r.  Mkerton^  25  Neb.,  505;  Crossley  v.  Con- 
necticut Fire  Ins.  Co.,  27  Fed.  Rep.,  30 ;  Lasher  v.  North- 
toeetcrn  National  Ins.  Co.,  18  Hun  [N.  Y.],  98;  Ilentz  r. 
American  Fire  Ins.  Co.,  79  Pa.  St.,  478;  TroU  r.  City  Ins. 
Co.,  1  Cliff.  [U.  S.],  439;  Cobb  v.  New  England  Mutual 
Marine  Ins.  Co.,  6  Gray  [Mass.],  192;  Stephenson  v.  Pis- 
cataqua  Fire  &  Marine  Ins.  Co.,  54  Me.,  56 ;  Allegre  v. 
Maryland  Ins.  Co.,  2  G.  &  J.  [Md.],  136.) 

In  case  of  total  loss  arbitration  cannot  be  made  a  condi- 
tion precedent  to  action  by  the  assured.  {Rosentcald  v. 
Phenix  Ins.  Co.,  3  N.  Y.  Supp.,  215.) 

In  those  states  having  a  valued  policy  law  the  condition 
for  arbitration  is  not  binding  on  the  assured  in  case  of  total 
loss,  {Thompson  r.  St.  Louis  Ins.  Co.,  43  Wis.,  469; 
Thompson  v.  Citizens  Ins.  Co.,  46  Wis.,  388.) 

Raqan,  C. 

To  reverse  a  judgment  pronounced  against  it  by  the  dis- 
trict court  of  Otoe  county  in  favor  of  Henry  Bachler  in  a 
suit  based  on  an  ordinary  fire  insurance  policy  the  Insur- 
ance Company  of  North  America  (hereainfter  called  the 
^'Insurance  Company  ")  has  prosecuted  to  this  court  pro- 
ceedings in  error. 

1.  The  first  assignment  of  error  is  that  the  district  court 
erred  in  giving  instructions  numbered  1  to  10,  both  inclu- 
sive, upon  its  own  motion;  and  the  second  assignment  is 
that  the  court  erred  in  refusing  to  give  the  instructions  1 
to  11,  both  inclusive,  requested  by  the  plaintiff  in  error. 
The  court  did  not  err  in  giving  all  these  instructions,  nor 
err  in  refusing  to  give  all  the  instructions  asked  for,  and 
for  that  reason  these  assignments  must  be  overruled. 

2.  No  specific  ruling  of  the  district  court  in  the  admis- 
sion or  rejection  of  evidence  is  assigned  as  error  in  the  pe- 
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tition  in  error  filed  here.  Oar  examioation  of  the  record 
then  is  confined  to  the  determination  of  whether  the  ver- 
dict pronounced  bj  the  jury  is  supported  by  sufficient  com- 
petent evidence^  and  whether  the  judgment  pronounced  by 
the  court  is  contrary  to  the  law  of  the  case. 

3.  The  policy  sued  on  was  issued  on  the  1st  day  of  Oc- 
tober^ 1889,  and  insured  tlie  property  of  Bachler  from  loos 
or  damage  by  fire  for  one  year.  October  1,  1890,  a  re- 
newal certificate  was  issued  by  the  Insurance  Companj 
continuing  the  policy  in  force  for  another  year,  and  on  Oc- 
tober 1,  1891,  another  renewal  certificate  was  issued  con- 
tinuing the  policy  in  force  until  October  1,  1892.  On  the 
22d  day  of  February,  1892,  the  insured  property  was  de- 
stroyed by  fire.  At  the  time  the  policy  was  originally  is- 
sued and  at  the  time  the  policy  was  renewed  on  the  1st  of 
October,  1 891,  there  existed  an  unrecorded  mortgage  against 
the*  insured  property.  This  mortgage  was  recorded  in 
June,  1891,  and  was  in  existence  and  a  lien  upon  the  in- 
sured property  at  the  time  the  policy  was  renewed  Octol)er 
1,  1891.  The  policy,  among  other  provisions,  contained 
the  following:  *'The  acquiring  by  a  third  party  of  an  in- 
surable interest  in  the  property  or  any  part  thereof  by  vir- 
tue of  a  mortgage  or  a  deed  of  trust  executed  by  the  as- 
sured subsequent  to  the  date  hereof  *  *  *  shall  cause 
an  immediate  termination  of  this  policy,"  etc.  The  argu- 
ment here  is  that  because  of  the  existence  of  this  mortgage 
on  the  insured  property  October  1,  1889,  that  the  policy 
sued  upon  never  took  effect  and  never  was  in  force,  and 
as  the  mortgage  still  existed  upon  the  property  on  the  1st 
of  October,  1890,  that  the  renewal  certificate  issued  on 
that  date  continuing  the  policy  in  force  for  one  year  was 
without  effect  for  that  purpose.  This  is  a  violent  construc- 
tion of  the  contract.  Its  language  is  in  effect  that  if  the 
insured  shall  subsequent  to  the  date  of  the  ii^suance  of  the 
insurance  policy  mortgage  the  insured  property,  eto.,  that 
the  execution  of  such  mortgage  shall  terminate  the  policy. 
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The  insured  did  not  incumber  this  property  by  mortgage 
subsequent  to  the  date  of  the  renewal  of  the  policy  made  the 
subject  of  this  suit,  namely,  October  1,  1890,  nor  did  he 
incumber  this  property  subsequent  to  the  time  that  the 
original  contract  of  insurance  was  issued,  to-wit,  October 
1,  1889.     The  fact  that  there  existed  a  mortgage  upon  the 
property  insured  at  the  date  of  the  issuance  of  the  insur- 
ance contract  did  not  itself  prevent  the  policy  from  taking 
effect.     The  evidence  shows^  without  conflict,  that  neither 
the  original  issuance  of  this  policy  nor  either  of  its  renew- 
als were  ba-ed  on  any  written  application  made  by  the  in- 
sured to  the  Insurance  Company  for  the  insurance;  that 
the  agent  of  the  company  at  neither  of  said  times  made  in- 
quiries of  the  insured  as  to  whether  the  property  ))roposed 
ID  be  insured  was  incumbered  by  a  mortgage;  that  the 
agent  of  the  Insurance  Company  at  neither  of  said  times 
knew  of  the  existence  of  the  mortgage  upon  the  insured 
property;  and  that  the  insured  at  neither  of  said  times  in- 
formed the  agent  of  the  Insurance  Company  that  the  prop- 
erty was  incumbered  by  a  mortgage.     But  the  evidence 
also  warrants  the  conclusion  that  the  insured  was  not  actu- 
ated by  any  sinister  motive  in  not  disclosing  to  the  agent 
of  the  Insurance  Company  the  existence  of  this  mortgage; 
that  as  he  was  not  interrogated  upon  the  subject  he  re- 
DQained  silent  because  he  was  ignorant  of  the  fact  that  he 
was  under  any  obligation  to  disclose  the  existence  of  the 
mortgage.     The  policy  contained  a  provision  that  if  the 
insured  should  '^  fail  to  make  known  every  fact  material  to 
the  risky  including  the  amount  of  incumbrance,  if  any,  on 
said  property^  whether  interrogated  with  reference  thereto 
or  not,  this  policy  shall  be  void.''     It  is  now  argued  that 
the  judgment  under  consideration  here  is  contrary  to  the 
law  of  the  case^  because  of  the  failure  of  the  insured  to  in- 
form the  Insurance  Company  of  the  existence  of  this  mort- 
gage upon  the  insured  property  at  the  time  the  policy  was 
originally  issued,  October  1,  1889,  or  at  least  at  the  date 
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when  the  renewal  certificate  was  insued,  October  1,  1891. 
In  snpport  of  this  contention  counsel  cite  us  to  Waller  r. 
Northern  Aiuuranoe  Company,  10  Fed.  Eep.,  232.  The 
provision  in  the  policjr  made  the  snbject  of  that  action  was 
practically  the  same  as  the  provision  in  the  policy  here, 
and  it  appeared  from  the  evidence  that  the  only  interest 
the  assured  had  in  the  property  was  that  of  a  mortgsgee. 
It  also  appeared  that  at  the  lime  the  insured  applied  for 
the  insurance  no  inquiries  were  made  by  the  insurance 
company's  agent  a.i  to  the  title  the  insured  had  in  llie  prop- 
erty, and  the  insured  made  no  representations  as  to  tlic 
character  of  his  estate  in  tiie  pro[>erty  which  he  desired  in- 
sured, and  the  court  held,  McCrary,  C  J.,  delivering  the 
opinion,  that  it  was  the  duty  of  ihe  insured,  when  he  ap- 
plied for  the  insurance,  to  disclose  the  nature  of  his  interest 
in  tie  insured  property,  whether  or  not  any  inquiry  was 
made  of  him  on  the  subject.  Tlie  case  cited  then  appears 
to  sustain  the  contention  of  counsel. 

Another  case  cited   by  counsel  is  Becker  v.  Hibernian 

Ims.  Co.,  44  Ind.,  dfi.     We  bave  been  unable  to  find  this 

case.     Certainly  there  is  no  snch  case  in  the  44th  Indiana, 

Another  case  cited  in  support  of  this  rontention  is  Hin- 

mon  p.  Hartford  Fire  Ina.  Cb.,  36   Wis.,    159.     In   Ihat 

raise  the  insured  made  and  signed  an  application  in  writin<r 

the  insurance  company  for  the  insurance,  in  which  a|>- 

ication  were  the  following  questions  and  answers:  "Q. 

I  the  property  mortgaged?     A.  No.     Q.  Are  you  the 

lie  and  nndJHputcd  owner  of  the  property  to  be  insured? 

.  Yes.     Q.  Do  you  own  the  ground  on  which  the  bnild- 

g  stands?     A.  By  contract."     The  policy  oonlained  a 

rovision  that  if  the  assured  in  his  application  had  made 

ly  erroneous   representation,  or   had   omitted   to   make 

lown  any  fact  material  to  Ihsrisk,  or  if  the  insured  was 

)t  the  sole  and  unconditional  owner  of  the  property  in- 

ired,  or  of  the  land  on'which  the  building  stood,  that  Ihe 

>licy  should  be  void.     The  undisputed  evidence  at  the 
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trial  showed  that  at  the  time  the  policy  was  issued  that  the 
insured  had  no  title  whatever  to  the  real  estate,  but  was  in 
possession  thereof  under  a  contract  of  purchase.  The 
ooiirt  held  that  the  answers  of  the  insured,  taken  together, 
wereequi valent  to  astatement  that  although  he  held  the  land 
and  building  under  a  contract  of  purchase,  yet  no  person 
other  than  himself  had  any  substantial  interest  in  them ; 
that  he  had  fully  paid  for  the  land  and  was  the  equitable 
owner,  with  the  right  to  enforce  a  conveyance  to  himself  of 
the  legal  title;  that  such  representation  was  material  and 
false,  and  rendered  the  policy  void.  It  will  thus  be  seen 
that  the  decision  in  the  case  last  cited  is  not  applicable  to 
the  facts  of  the  case  under  consideration.  Counsel  also 
cite  us  to  Pennsylvania  Ins.  Co,  v.  Gottsman,  48  Pa.  St., 
151,  and  Brown  v.  Commonwealth  Ins.  Co.,  41  Pa.  St.^ 
187.  We  have  not  examined  these  authorities,  but  as- 
sumed for  the  purposes  of  this  case  that  they  support  the 
contention  of  counsel. 

The  rule  laid  down  in  the  case  in  10  Fed.  Rep.,  supra, 
is  iar  away  from  the  weight  of  authority  on  the  question 
under  consideration.  The  true  rule,  we  think,  and  the  one 
supported  by  the  decided  weight  of  authority,  was  an- 
nounced by  the  supreme  court  of  Wi.-consin  in  Vankifh  r. 
Gtizens  Ins.  Co.  of  Pittsburgh,  48  N.  W.  Rep.  [Wis.],  798, 
in  the  following  language:  ^*  Where  the  assured  was  not 
questioned  as*to  incumbrances  on  his  property,  and  did  not 
intentionally  conceal  the  facts,  the  existence  of  a  mortgage 
thereon  does  not  invalidate  the  policy.''  To  the  same  effect 
see  Alkan  v.  New  Hampshire  Ins,  Co.,  10  N.  W.  Rep. 
[Wis  ],  91.  This  is  also  the  rule  in  Michigan.  (See  Cast- 
ner  v.  Farmers  Mviual  Ins.  Co.,  8  N.  W.  Rep.  [Mich.], 
564.)  (ySrien  v.  Ohio  Ins.  Co.,  17  N.  W.  Rep.  [Mich.], 
726,  where  it  was  held:  "Where  insurance  is  applied  for 
orally,  and  the  applicant  is  unaware  of  any  provision  in 
the  policy  regarding  incumbrances,  and  is  not  guilty  of  any 
misleading  conduct,  his  bare  silence  cannot  be  deemed  a 
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misrepresentation ;  and  if  the  agent  in  such  a  case  did  not 
read  the  policy  to  the  applicant  or  call  his  attention  to  the 
clause  relating  to  incumbrances,  the  existence  of  a  mort- 
gage would  be  no  impediment  to  a  recovery  from  the  in- 
surance company/'  See,  also,  Guest  v.  New  Hampshire 
Fire  Ins.  Co,,  33  N.W.  Rep.  [Mich.],  31,  where  it  waa  held : 
^'A  mere  failure  of  the  assured  to  mention  incumbrances 
on  the  insured  property,  if  not  inquired  about,  where  the 
application  for  insurance  is  oral,  and  no  deceit  is  practiced, 
will  not  vitiate  the  policy .''  It  is  also  the  rule  in  Massa- 
chusetts. (See  Washington  MUls  £mery  Mfg,  Co.  v,  Wey- 
tnaiUh  &  Braintree  Mviual  Fire  Ins.  Co.,  135  Mas&,  503.) 
It  is  also  the  rule  in  New  Jersey.  (See  Trade  Ins.  Cb.  v. 
Barraeliffe,  45  N.  J.  Law,  543.)  In  Wood,  Insurance,  it 
is  stated  that  when  no  inquiries  are  made  the  intention  of 
the  assured  becomes  material,  and  to  avoid  the  policy  it 
must  be  found  not  only  that  the  matter  was  material,  but 
also  that  it  was  intentionally  and  fraudulently  concealed. 

We  conclude,  therefore,  that  Bachler's  failure  to  inform 
the  agent  of  the  Insurance  Company  of  the  existence  of  the 
mortgage  upon  the  insured  property  either  at  the  date  that 
the  policy  was  issued  or  renewed  did  not  vitiate  the  policy 
or  prevent  its  going  into  effect.  It  is  not  doubted  that  the 
existence  of  the  mortgage  on  the  property  was  a  fact  mate- 
rial to  the  risk.  But  the  application  for  this  insurance  was 
oral.  No  inquiries  were  made  by  the  agenttof  the  Insur- 
ance Company  as  to  the  condition  of  the  title  to  the  prop- 
erty; and  Bachler  said  nothing  about  the  existence  of  the 
mortgage  for  the  reason  that  he  did  not  know  that  it  was 
his  duty  to  disclose  the  existence  of  the  mortgage.  It  is 
not  pretended  that  Bachler  kept  silent  from  any  sinister 
motive  or  with  any  intention  on  his  part  to  deceive  or  mis- 
lead the  Insurance  Company.  In  other  words,  Bachler's 
acceptance  of  the  policy  was  not  under  the  circumstances  a 
representation  that  the  insured  property  was  free  from  the 
mortgage;  nor  was  his  silence  under  the  circumstances  a 
misrepresentation  as  to  the  condition  of  his  title. 
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4.  Anotlier  argument  under  this  head  is  this:  The  In- 
surance Company,  in  its  answer,  set  up  as  a  defense  to  the 
suit  the  existence  of  this  mortgage  on  the  insured  property 
at  the  date  tliat  the  policy  was  originally  issued  and  at  the 
dates  of  its  renewal.  The  reply  to  this  defense  was  a  gen- 
eral denial.  The  undisputed  evidence  is,  as  already  seen, 
that  the  mortgage  was  on  the  property  when  the  policy  was 
originally  issued  and  at  each  of  the  times  when  it  was  re- 
newed, and  the  contention  is  that,  therefore,  the  judgment 
pronounced  is  contrary  to  the  law  and  evidence  of  the  case; 
but  this  is  in  effect  saying  that  the  district  court  erred  in  per* 
mitting  the  insured  to  prove  the  circumstances  under  which 
the  policy  was  issued  and  renewed,  that  the  application  for 
the  insurance  was  oral,  that  the  Insurance  Company  had 
no  knowledge  of  the  existence  of  the  mortgage,  made  no 
inquiries  respecting  it,  and  the  insured  on  his  part  did  not 
know  that  it  was  his  duty  to  communicate  the  existence  of 
the  mortgage  to  the  insurance  agent  and  made  no  disclos- 
ure of  the  existence  of  the  mortgage  for  that  reason.  This 
precise  question  arose  and  was  decided  in  Omaha  Fire  Ins, 
Co,  V.  DierkSf  43  Neb.,  476,  and  it  was  there  held  that  if 
such  evidence  was  irrelevant  under  the  pleadings,  counsel 
for  insurance  company  should  have  objected  to  the  ruling 
of  the  district  court  on  that  ground,  and  then  specifically 
assigned  the  ruling  of  the  district  court  in  admitting  such 
-evidence  in  his  petition  in  error. 

5.  The  next  argument  is  that  the  verdict  that  the  insured 
property  was  wholly  destroyed  by  fire  is  not  supported  by 
sufficient  evidence.  This  was  purely  a  question  of  fact  for 
the  jury^  and  while  there  is  some  conflict  in  the  evidence, 
we  cannot  say  that  the  verdict  lacks  sufiicient  evidence  to 
support  it.  The  insured  building  was  a  frame  structure, 
the  rear  wall  of  which  was  veneered  with  brick.  The  evi- 
dence does  not  show  that  the  material  of  which  the  build- 
ing was  composed  was  transformed  by  the  fire  into  cinders, 

i  4imoke,  and  ashes;   nor  is  it  necessary  that   the  evidence 

'  40 
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should  80  show,  in  order  to  support  the  jury's  finding,  tliat 
the  lora  was  total.  We  conclude  from  the  evidence  in  the 
record,  included  in  which  evidence  is  a  photograph  of  the 
premises  immediately  after  the  fire,  that  the  insured  prem- 
ises was  reduced  to  a  wreck  by  the  fire;  that  what  re- 
mained of  the  building  was  practically  valueless.  There 
were  some  boards  and  some  bricks  and  some  pieces  of  ma- 
terial and  parts  of  the  floors  and  walls  that  were  not  con- 
sumed, but  after  the  fire  the  building  insured  did  not  exist 
as  a  building.  An  insurance  upon  a  building  is  an  insur- 
ance upon  a  building  as  such,  and  not  upon  the  materials 
of  which  it  is  composed.  ( Williams  v.  Hartford  Ins.  Co., 
54  Cal.,  442;  German  Ins.  Co.  v.  Eddy,  36  Neb.,  461.) 

6.  The  policy  in  suit  contained  this  provision:  *' If  dif- 
ferences shall  arise  between  the  parties  hereto  as  to  the 
amount  of  any  loss  or  damage,  *  *  *  the  matter  shall, 
at  the  written  request  of  either  parly,  be  submitted  to  three 
impartial  arbitrators,  each  party  to  choose  one,  and  the  two 
so  chosen  to  choose  the  third,  whose  award,  in  writings 
signed  by  a  majority  of  the  arbitrators,  shall  be  binding  on 
the  parties  as  to  the  amount  of  such  loss  or  damage,  but 
shall  not  decide  the  legal  liability  of  the  company  under  this 
policy.  And  in  such  case  of  disagreement,  the  determina- 
tion of  the  amount  of  the  loss  or  damage  sustained  by  ar- 
bitrators as  aforesaid  shall  be' a  condition  precedent  to  the 
riglit  of  the  assured,  or  either  party,  to  institute  proceed- 
ings at  law  for  the  recovery  of  the  claim  hereunder."  One 
of  the  defenses  interposed  by  the  Insurance  Company  to 
this  action  was  that  a  disagreement  arose  between  it  and 
Bachler  as  to  the  amount  of  the  loss  or  damage  he  had  sus- 
tained by  reason  of  the  fire;  that  the  Insurance  Com{}any, 
in  pursuance  of  the  provision  of  the  policy  just  quoted, 
requested,  in  writing,  of  Bachler  that  the  amount  of  such 
loss  or  damage  might  be  arbitrated,  and  that  Bachler  had 
refused  to  submit  the  amount  of  loss  or  damage  he  bad  sus- 
tained by  the  fire  to  arbitration.     Assuming  that  the  evi- 
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dence  io  the  record  sustaiDS  without  conflict  the  contentioi^ 
of  the  Insurance  Company  that  it  demanded  that  the- 
amount  of  the  loss  or  damage  sustained  by  Bachler  on  ac^ 
count  of  the  fire  should  be  submitted  to  arbitration  and 
that  he  had  refused  to  arbitrate  it,  the  defense  must  iaiU 
This  precise  question  was  decided  adversely  to  the  c-ontcn- 
tion  of  the  plaintiff  in  error  in  German- American  Ins.  Co^ 
V.  JEtherton,  25  Neb.,  505,  and  again  decided  in  German 
Ins.  Co.  17.  Eddy,  36  Neb.,  461.  The  question  was  agaii> 
oonsidered  in  Home  Fire  Ins.  Co.  v.  Bean,  42  Neb,,  537- 
The  court,  speaking  through  Harrison,  J.,  said:  "A pro- 
vision in  a  policy  that  no  suit  or  action  against  the  insurer 
'shall  be  sustained  in  any  court  of  law  or  chancery  nnti) 
after  an  award  shall  have  been  obtained'  by  arbitration, 
fixing  the  amount  due  after  loss,  is  void,  the  effect  of  such 
provision  being  to  oust  the  courts  of  their  legitimate  juris- 
diction." This  question  was  again  considered  in  National 
Masonic  Accident  Association  v,  Bwrr,  44  Neb.,  256,  and 
the  foregoing  eases  were  again  examined  and  the  court 
held :  ''  Whatever  be  the  rule  elsewhere,  it  is  the  firmly 
established  doctrine  here  that  if  parties  to  the  contract 
agree  that  if  a  dispute  arise  between  them  that  such  dis- 
pute shall  be  submitted  to  arbitration,  refusal  to  arbitrate 
or  no  arbitration  is  not  a  defense  to  an  action  brought  on 
such  contract  by  one  of  the  parties  thereto,  as  the  effect  of 
such  agreement  is  to  oust  the  courts  of  their  legitimate 
jurisdiction  and  is  contrary  to  public  policy  and  therefore 
void.'' 

7.  The  district  court  made  an  order  allowing  counsel  for 
.  Bachler  a  certain  sum  of  money  as  an  attorney's  fee,  and 
ordered  the  amount  allowed  taxed  as  part  of  the  costs  of 
the  case  to  the  Insurance  Company.  This  order  of  the 
court  is  assailed  on  two  grounds :  (1.)  That  there  was  no 
evidence  before  the  court  to  show  that  the  amount  allowed 
a.s  an  attorney  fee  was  a  reasonable  fee  for  services  rendered 
ir  the  case.     The  order  of  the  court  by  which  an  attorneys 
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fee  was  taxed  as  part  of  the  costs  in  the  action  was  not 
made  one  of  the  grounds  of  the  motion  filed  by  the  Insur- 
ance Company  for  a  new  trial,  nor  is  this  action  of  the 
court  subsequently  assigned  as  error  in  the  petition  in  error 
filed  in  this  court;  and  the  Insurance  Company  filed  do 
motion  in  the  district  court  to  relax  the  costs.     The  ruling 
of  a  district  court  in   the  taxation  of  costs  has  been  fre- 
quently before  this  court.     One  of  the  later  expressions  on 
the  subject  is  found  in  Real  v.  Honey,  39  Neb.,  516,  in 
which  the  opinion  was  prepared  by  the  present  chief  jus- 
tice, NoRVAL,  and  the  conclusion  reached  thus  stated  in 
the  syllabus:  ''In  order  to  review  the  question  of  taxation 
of  costs,  a  motion  to  retax  the  costs  must  be  made  in  the 
trial  court,  and  a  ruling  obtained  thereon  by  that  court." 
Whether  the  district  court  erred  then  in  allowing  counsel 
for  Bachler  an  attorney's  fee  and  ordering  it  to  be  taxed  as 
part  of  the  costs  is  not  l)efore  us  for  review.     (2.)  But  it 
is  argued  that  the  law  under  which  this  attorney  fee  was 
allowed  is  unconstitutional,  and  that  therefore  the  order  of 
the  court  was  void.     It  is  admitted  that  this  order  was 
made  in  pursuance  of  section  45,  chapter  43,  Compiled 
Statutes,  1893,  which  provides,  in  substance,  that  the  court, 
upon  rendering  judgment  against  an  insurance  company  iu 
a  suit  upon  a  policy  issued  insuring  real  estate  against  loss 
or  damage  by  fire,  tornado,  or  lightning,  where  such  prop- 
erty shall   have   been  wholly  destroyed,  shall   allow  the 
plaintiff  in  the  suit  a  reasonable  sum  as  an  attorney's  fee, 
to  be  taxed  as  part  of  the  costs.     This  section  of  the  stat- 
ute was  construed  by  this  court  in  Hanover  Fire  Ins.  Co* 
V.  Oustiny  40  Neb.,  828,  and  it  was  there  held  that  the 
courts  of  the  state,  by  virtue  of  this  provision  of  the  stat- 
ute, had  the  power,  upon  rendering  judgment  against  an 
insurance  company  on  any  policy  of  insurance  on  real  prop- 
erty, to  allow  the  plaintiff  in  the  action  a  reasonable  sum  as 
an  attorney's  fee  to  be  taxed  as  part  of  the  costs  in  the 
case.     The  constitutionality  of  the  law,  however,  was  not 
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raised  in  the  argument^  nor  was  the  point  decided  in  the 
case.  Here  it  is  argued  that  the  law  is  unconstitutional, 
because  it  is  class  or  special  legislation.  No  authority  is 
cited  in  support  of  this  proposition,  nor  do  we  think  any 
can  be  found.  The  subjects  of  special  legislation  prohib- 
ited by  the  constitution  are  all  enumerated  in  section  15, 
article  3,  of  that  instrument.  This  section  of  the  consti- 
tution does  not  prohibit  the  legislature  from  passing  such 
a  law  as  the  one  under  consideration.  That  the  legisla* 
ture  may  l^islate  upon  any  subject  not  prohibited  by  the 
constitution  is  a  proposition  too  well  recognized  to  call  for 
the  citation  of  authorities  in  its  support.  We  know  of 
nothing  in  the  constitution  which  prohibits  the  legislature 
from  enacting  that  the  successful  party  in  litigation  may 
recover  a  judgment  against  his  adversary  for  the  amount 
of  the  costs  expended  or  accrued  by  him  in  the  prosecution 
of  such  suit,  nor  do  we  know  of  anything  that  prohibits 
the  legislature  from  including  in  the  term  costs  a  reasona- 
ble  attorney's  fee.  We  conclude,  therefore,  that  the  law 
assailed  as  unconstitutional  is  a  valid  law;  that  it  is  not 
)t?ithin  said  section  15  of  the  constitution  which  prohibits 
special  legislation.  {State  v.  Berka,  20  Neb.,  375;  McClay 
V.  City  of  Lincoln,  32  Neb.,  412;  Lancaster  County  v. 
Trimble,  33  Neb.,  121;  State  v.  Robinson,  35  Neb.,  401; 
Koen  V.  State,  36  Neb.,  676;  State  v.  Norris,  37  Neb.,  299; 
Hunzinger  ».  State,  39  Neb.,  653.)  It  is  said  that  this 
act  is  class  legislation  because  it  applies  only  to  insurance 
companies;  but  where  a  law  is  general  and  uniform  through- 
out the  state,  and  operates  alike  upon  all  persons  and  locali- 
ties of  a  class,  it  is  not  objectionable  as  wanting  uuiformity 
of  operation. 

8.  The  final  argument  that  the  judgment  is  contrary  to 
the  law  of  the  case  is  this,  the  insurance  policy  provided: 
''It  is  further  declared  to  be  a  condition  precedent  to  the 
granting  of  insurance  that  the  amount  claimable  hereun- 
der shall  not  exceed  the  actual  loss  ascertained  as  above^ 
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any  so  called  valued  policy  law  to  the  contrary  notwith- 
standing/' The  building  was  insured  in  the  sum  of  (1,500 
and  was  totally  destroyed  by  fire.  The  contention  is  that 
the  actual  value  of  the  building  was  less  than  the  sum  for 
which  it  was  insured^  and  that  by  the  provision  quoted 
above  from  the  contract  of  insurance  Bachler  agreed,  in 
effect,  that  the  Insurance  Company  should  not  be  liable  to 
him  for  any  greater  sum  than  the  actual  value  of  the  build- 
ing; that  this  contract  was  a  valid  one,  and  that  the  courts 
are  bound  to  enforce  it.  This  precise  question  was  before 
this  court  in  Home  Fire  Ins,  Go,  v.  Beatiy  42  Neb,,  537, 
and  the  point  was  decided  adversely  to  the  contention  of 
the  plaintiff  in  error  here.  Harrison,  J.,  speaking  for 
the  court,  said :  "  Where  real  property  is  wholly  destroyed 
by  fire,  any  provision  of  a  policy  of  insurance  covering  such 
property  which  in  any  manner  attempts  to  limit  the  amount 
of  the  loss  to  less  than  the  sum  written  in  the  policy  is  in 
conflict  with  the  statutory  rule,  invalid,  and  will  not  be 
enforced.''  This  case  i^  decisive  of  the  question  under 
consideration.     The  judgment  of  the  district  court  is 

Affirmed. 

NoRYAL,  C.  J.|  not  sitting. 


Home  Fire  Insurance  Company  of  Omaha  y. 
Hammang  Brothers  &  Company. 

FiLBD  April  4, 1895.    No.  5922. 

1.  Insuranoe :  Additional  Risks:  Wbittbx  Conssnt:  Waiver: 
Notice:  Principal  and  Agrnt.  The  plaintiff  in  error  had 
an  insaranoe  risk  of  $1,000  on  the  property  of  the  defendants  in 
error.  At  the  same  time  another  insurance  company  had  a  risk 
of  11,000  on  the  same  property.    The  plaintiff  in  error  knew  of 
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the  risk  carried  by  the  other  company.  The  day  before  the  risk 
of  the  p1ainti£f  in  error  expired  its  agent  reqneeted  permission 
of  the  defendants  in  error  to  write  them  a  policy  for  $1,500  on 
the  insured  property  to  take  the  place  of  the  policy  about  to  ex- 
pire. The  defeudants  in  error  consented,  cantioniog  the  agent 
at  the  time  to  make  a  memorandom  in  writing  on  the  new 
policy  of  the  existence  of  the  $1,000  of  insurance  held  by  the 
otlier  insnranoe  company.  The  agent  promised  to  do  this,  and 
the  next  day  wrote  the  policy  in  snit,  bat  forgot  to  make  the 
memorandum  thereon  of  the  other  insurance.  The  agent  was  a 
banker,  and  after  writinifC  the  policy  in  suit  he  placed  it  in  a 
Tault  in  his  bank,  in  which  the  defendants  in  error  kept  their 
private  papers,  and  they  never  saw  the  policy  until  after  the 
loss  occurred.  In  a  suit  upon  the  policy  the  insurance  company 
defended  on  the  ground  that  the  policy  in  suit  was  never  in 
force  because  the  existence  of  the  other  insurance  policy  was  not 
indorsed  on  the  policy  in  suit  when  it  was  issued.  The  policy 
provided  that  it  should  be  void  if  there  was  at  its  date  any  other 
insurance  on  the  insured  property,  unless  consent  of  the  company 
thereto  should  be  indorsed  on  the  policy.  Bjkld,  (1)  That  the 
existence  of  the  additional  insurance  on  the  property  did  not  of 
itself  render  the  policy  in  suit  void,  but  only  voidable  at  the 
election  of  the  insurer ;  (2)  that  such  provision  was  inserted  in 
the  policy  for  the  benefit  of  the  insurer  and  was  a  provision 
which  it  might  waive  {Hughes  v.  Ins,  Co.  of  North  America^  40 
Neb.,  626,  followed);  (3)  that  the  insurance  company  haviog 
written  the  policy  in  suit  with  full  knowledge  of  the  existence 
of  the  other  policy  is  estopped  from  insisting  that  the  policy  in 
suit  never  took  efiect  because  there  was  indorsed  ihereon  no 
memorandum  of  the  existence  of  the  other  policy  (Phenix 
Ins.  Co,  V.  Covey,  41  Neb.,  724,  followed);  (4)  that  the  agent's 
knowledge,  at  tile  time  he  wrote  the  policy  in  suit,  of  the  addi- 
tional insurance  on  the  insured  property  was  the  knowledge  of 
the  insurance  company  and  that  it  was  bound  thereby. 

2.  :  Pboofs  of  Loss:  Waives.  Another  defense  of  the  in- 
surance company  was  that  the  insured  had  not  furnished  proofs 
of  loss  as  required  by  the  policy.  A  written  statement  of  facts 
concerning  the  loss  sworn  to  by  the  insured  and  furnished  to  the 
insurer  set  out  in  the  opinion,  and  (1)  held  to  be  a  sufficient  com- 
pliance with  the  provision  of  the  policy  requiring  the  insured  to 
f^imish  proofs  of  loss.  Hanocer  Fire  Ins,  Co.  v.  Qustin,  40  Neb., 
828,  followed.  (2.)  The  conduct  of  the  insurer  after  being  ad- 
vised of  the  destruction  of  the  insured  property,  set  out  in  the 
opinion,  and  held  that  the  insurer  by  such  conduct  waived  the 
furnishing  of  any  proof  of  loss  whatever.    State  Ins.  Co,  t.  Sehreck, 
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27  Neb.,  627,  and  Hartford  Fire  In$.  Co,  v.  Meyer,  30  Neb.,  135^ 
followed.  (3.)  That  the  reftisal  of  the  insQrer  to  pay  the  loss, 
aod  its  defense  made  thereto  on  the  ground  that  the  policy  io 
suit  was  not  in  force  at  the  date  of  the  destmction  of  the  insured 
property,  was  a  waiver  by  the  insurer  of  the  provision  of  the 
policy  requiring  the  insured  to  fnmish  it  proofs  of  loss.  DwdU 
ing  Howe  Ins.  Co,  v.  Brewster ^  43  Neb.,  628,  followed. 

3.  :  :  .     The  provision  of  an  insurance  policy  r^ 

quiring  proof  of  loss  to  be  fbrnished  the  insurer  within  a  speci- 
fied time  and  in  a  particular  manner  is  waived  by  the  inanrer^ 
if,  with  a  knowledge  of  the  fire,  its  acynstiog  agent  goes  upon 
the  ground,  examines  into  the  circumstances  of  the  fire,  takes- 
possession  of  the  books  and  invoices  of  the  insured,  and  with  bia 
help  makes  an  estimate  of  the  amount  of  the  loss.  Union  Ins. 
Co,  V,  Barvsick,  36  Neb.,  223,  followed. 

4.  :  :  .     Where  the  proof  of  loss  submitted   to 

an  insurer  is  unsatisfactory  it  should  return  the  same  to  the  in* 
sured  within  a  reasonable  time,  stating  in  what  respect  it  ia  con- 
sidered defective;  and  if  it  fails  to  do  so  it  will  be  held  to  have 
waived  any  defect  in  such  proof.  Pheniz  Ins.  Co.  v.  Rod  BUa  Hera 
LodgCy  41  Neb.,  21,  followed. 

6.  :  Cebtificate  of  Magtstkatb:  Validity  of  Pbovision  z 

Waives.  The  insurance  policy  in  suit  contained  a  provision  to 
the  effect  that  in  case  a  loss  occurred,  as  a  condition  precedent 
to  the  right  of  the  insured  to  maintain  an  action  therefor  be 
should  furnish  to  the  insurer  a  certificate  of  a  magistrate,  no- 
tary public,  or  commissioner  of  deeds,  whose  ofiice  was  next  to 
the  placts  of  the  fire,  stating  that  snch  officer  had  examined  the 
circumstances  of  the  fire,  knew  the  character  and  financial  con- 
dition of  the  insured,  and  believed  that  he  had  without  fraud 
sustained  loss  on  the  insured  property  to  tn  amount  certified  by 
the  officer.  A  defense  of  the  insurance  company  to  the  action 
was  that  no  such  certificate  was  fnrnisbed.  Held,  (1)  That  the 
insurance  company  by  its  conduct,  set  out  in  the  opinion,  after 
being  advised  of  the  loss,  and  by  refusing  to  pay  the  loss  and  de- 
fending against  the  same  on  the  ground  that  the  policy  in  suit  waa 
not  in  force  at  the  date  of  the  loss,  had  waived  the  furnishing  of 
such  certificate,  the  same  being  part  of  proof  of  loss;  (2)  that  the 
validity  of  any  such  provision  was  doubtful;  (3)  the  constitution 
guaranties  to  the  citizen  a  remedy  by  due  course  of  law  for  any 
injury  to  himself, his  property,  or  reputation;  and  it  seems  tbat^ 
the  right  of  an  insured  to  maintain  an  action  in  the  courts  of  the 
state  on  an  insurance  contract  cannot  be  made  to  depend  upon 
his  first  furnishing  to  the  insurer  a  certificate  of  a  notary  public 
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as  to  his  moral  character,  financial  Btaoding,  and  the  notary's 
opinion  aa  to  whether  the  ]o8s  resulted  from  the  fraud  of  the  in- 
sured, nor  as  to  the  amount  of  such  loss. 

Erbob  from  the  district  court  of  Washiugton  county. 
Tried  below  before  Scott,  J. 

The  facts  are  stated  by  the  commissioner. 

Jacob  Fawcdtj  for  plaintiff  in  error: 

Where  a  policy  requires  the  furnishing  of  proofs  of  loss 
as  a  condition  precedent  to  a  right  of  recovery  on  the 
policy  the  proofs  must  be  furnished.  (OermaJi  Ins.  Co.  v. 
Fairbanks  32  Neb.,  757.) 

The  defendants  in  error  never  furnished  the  plaintiff  in 
error  with  a  certificate  under  the  hand  and  seal  of  the 
magistrate,  notary  public,  or  commissioner  of  deeds  nearest 
the  place  of  the  fire.  There  can  therefore  be  no  recovery. 
{Columbian  Ins.  Co.  v.  Lawrence,  2  Pet.  [U.  S.],  26; 
Leadbetter  v.  Etna  Ins.  Co.,  13  Me.,  265;  Inman  v.  West- 
em  Fire  Ins.  Co.,  1 2  Wend.  [N.  Y.],  462 ;  Johnson  v.  Phoenix 
Ins.  Co.,  112'Mas8.,  49;  Houmage  v.  Mechanics  Fire  Ins. 
Co.,  1  Green  [N.  J.  Law],  110 ;  Protection  Ins.  Co.  v.  Pher- 
son,  5  Ind.,  417;  Noonan  v.  Hartford  Fire  Ins.  Co.,  21 
Mo.,  81 ;  Cornell  v.  Hope  Ins.  Co.,  3  Martin  n.  s.  [La.], 
223 ;  Kerr  v.  British  Ameincan  Assfiirance  Co.,  32  U.  C.  Q. 
B.,  569 ;  Cay  on  v.  Dwelling  House  Ins.  Co.,  32  N.  W. 
Eep.  [Wis.],  540 ;  Morrow  v.  Waterloo  County  Mutual  Fire 
Ins.  Co.,  39  U.  C.  Q.  B.,  441 ;  Campbell  v.  American  Popular 
Life  Ins.  Co.,  1  McArthur  [D.  C],  246 ;  Wood,  lusurance, 
sees.  416,  713;  Williams  v.  Queens  Ins.  Co.,  19  Ins.  L.  J. 
[Conn.],  26;  Lane  v.  St.  Paui  Fire  &  Marine  Ins,  Co.,  52 
N.  W.  Rep.  [Minn.],  649.) 

The  policy  was  void  by  reason  of  the  additional  insur- 
ance. {German  Ins.  Co.  v.  Heiduk,  30  Neb.,  288;  Cleaver 
V.  Traders  Ins.  Co.,  32  N.  W.  Rep.  [Mich.],  662;  Eng- 
land V.  Westchester  Fire  Ins.  Co.,  51  N.  W.  Rep.  [Wis.], 
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946;  Johnson  ».  Dakota  Fire  &  Marine  Ins.  Co.^  45  N.  W. 
Rep.  [N.  Dak.],  799 ;  Willdns  v.  State  Ins.  Co.,  46  N.  W. 
Rep.  [Minn.],  2;  Jennings  v.  Chenango  County  MtUuallns, 
Co.y  2  Denio  [N.  Y.],  75;  Broum  v.  CaUaraugvs  County 
Mutual  Ins.  Co.,  18  N.  Y.,  385;   Chase  v.  Hamilton  Ins. 
Co.f  20  N.  Y.,  52 ;  Western  Assurance  Co.  v.  Rector,  3  S. 
W.  Rep.  [Ky.],  415;  McNiemey  v.  Agricultural  Ins»  Co., 
48  Hun  [N.  Y],  244 ;  Franklin  Fire  Ins.  Co.  v.  MarUn, 
8  Ins.  L.  J.  [N.  Y.],  134 ;  Smith  v.  Cash  Mutual  Fire  Ins. 
Co.,  24  Pa.  St.,  324;  Loehner  v.  Home  Mutual  Ins.  Co.,  17 
Mo.,  248;  Hartford  Fire  Ins.  Co.  v.  Webster,  69  111.,  392; 
Dewees  v.  Manhattan  Ins.  Co.^  6  Vroom  [N.  J.],  366; 
Winneshiek  Ins.  Co.  v.  Holzgraffe,  53  III.,  517;  Osirander, 
Fire  Insurance,  72;  Walker  v.  State  Ins.  Co.,  26  Pac.  Rep. 
[Kan.],  718;    Herbst   v.  Lowe,  65  Wis.,  316;    Ripley  v. 
Mna  Ins.  Co,,  30  N.  Y.,  136;  GlcndaU  Mfg.  Co.  v.  Pro- 
tection Ins.  Co.,  21  Conn.,  37;  Sheldon  v.  Hartford  Fire 
Ins.  Co.,  22  Conn.,  235 ;    Barrett  v.  Union  Mutual  Fire 
Ins.  Co.,  7  Cush.  [Mass.],  180;  Insurance  Co,  v.  Mowry, 
96  U.  S.,  544 ;  Smith  v.  Cash  Mutual  Fire  Ins.  Co.,  24  Pa. 
St.,  320;  Hartford  Fire  Ins.  Co.  v.  Walsh,  *54  III.,  168; 
Higginson  v.  Dall,  13  Mass.,  96;    Whitney  v.  Haven,  13 
Mass.,  172;  Weston  v.  Fknes,  1  Taunt.  [Eug.],  115;  SuHin 
V.  Watertown  Fire  Ins.  Co.,  96  Pa.  St.,  42;   Greenwood  v. 
New  York  Life  Ins.  Co.,  27  Mo.  App.,  411.) 

W.  S.  Cook  and  D.  Z.  Mummert,  contra : 

The  company,  by  sending  its  agent  to  adjust  the  loss, 
calling  for  bills  anil  additional  evidence,  waived  proofs  of 
loss  and  certificate  of  notary.  {Cannon  v.  Home  Ins.  Co, 
of  New  York,  53  Wis.,  585;  Broum  v.  Stat^  Ins.  Co.,  74 
la.,  428;  Oshkosh  Gas  Light  Co.  v.  Germania  Fire  Ins.  Co., 
71  Wis.,  454;  Zielke  v.  London  Assurance  Cof^oration,  BA 
Wis.,  442 ;  Green  v.  Des  Moines  Fire  Ins.  Co.,  50  N.  W.  Rep. 
[la.],  558;  Bach  v.  State  Ins.  Co.,  64  la.,  595;  Merchants 
Ins.  Co.  V.  Holfhaus,  43  Mich.,  423 ;  Bromberg  v.  Minne' 
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sota  Fire  AssociaJtioiiy  46  MinD.^  318;  Miller  v.  Hartford 
Fire  Ins.  Co.,  70  la.,  704;  Harriman  v.  Queen  Ins.  Co., 
49  Wis.,  71;  Commereial  Union  Assurance  Co.  v.  Hocking, 
115  Pa.  St.,  407;  Union  Ins.  Co.  v.  Barwick,  36  Neb., 
223 ;  German'American  Ins.  Co.  v.  Barwick,  36  Neb.,  223 ; 
Billings  v.  German  Ins.  Co.,  34  Neb.,  602.) 

Kuowleclge  by  the  agent  of  the  existence  of  the  addi- 
tional insurance  is  knowle<]ge  of  the  plaintiff,  and  the  fail- 
ure to  make  objections  is  a  complete  waiver  of  any  objec- 
tion that  the  additional  insurance  was  not  indorsed  upon 
the  policy.  {Copeland  v.  Dwelling  House  Ins.  Co.,  43  N.  W. 
Rep.  [Mich.],  991 ;  Tubbsv.  Dwelling  House  Ins.  Co.,  48  N. 
W.  Rep.  [Mich.],  296 ;  Kiiclien  v.  Hartford  Fire  Ins.  Co.,  23 
N.  W.  Rep.  [Mich.],  616;  Brandup  v.  St.  Paul  Fire  & 
MaHne  Ins.  Co.,  7  N.  W.  Rep.  [Minn.],  735;  Bennett  v. 
OniiiciV  Bluffs  Ins.  Co.,  31  N.  W.  Rep.  [lu.],  948;  Cleavei^ 
r.  Traders  Ins.  Co.,  39  N.  W.  Rep.  [Mich.],  571 ;  Barnes 
V.  Hekla  Fire  Ins.  Co,,  39  N.  W.  Rep.  [la;],  122;  HamU- 
Ion  V.  Home  Ins.  Co.,  7  8.  W.  Rep.  [Mo.],  261 ;  Kausel  v. 
Minnesota  Farmers  Mutual  Fire  Association,  16  N.  W. 
Rep.  [Minn.],  430;  Reynolds  v.  Iowa  &  Nebraska  Ins.  Co., 
46  N.  W.  Rep.  [la.],  659;   Crouse  v.  Hartford  Fire  Ins. 
Co.,  44  N.  W.  Rep.  [Mich.],  496 ;  Gtistock  v.  Royal  Ins. 
Co.,  47  N.W.  Rep.  [Mich.],  549;   Reiner  v.  Dwelling 
House  Ins.  Co.,  42  N.  W.  Rep.  [Wis.],  208 ;  Donnelly  v. 
Cedar  Rapids  Ins^.  Co.,  28  N.  W.  Rep.  [la.],  607  ;  Tern- 
mink  v.  Metropolitan  Life  Ins.  Co.,  40  N.  W.  Rep.  [Mich.], 
469;  Egglestan  v.  QmwcW  Bluffs  Ins.  Co.,  21  N.  W.  Rep. 
[la.],  652;  Brumfield  v.  Union  Ins.  Co.,  7  S.  W.  Rep. 
[Ky.],  893;  Michigan  Shingle  Co,  v.  State  Investment  & 
Ins.  Co.,  53  N.  W.  Rep.  [Mich.],  545;  Ins.  Co.  of  North 
America  v.  McLimans,  28  Neb.,  653.) 

W.  C.  WaUon,  also  for  defendant  in  error* 
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Rag  AN,  C. 

Hammang  Bros.  &  Co.  brought  this  suit  in  the  district 
court  of  WashingtoD  county  against  the  Home  Fire  Insui^ 
ance  Company  of  Omaha,  Nebraska,  (hereinafter  called  the 
'^  Insurance  Company/')  to  recover  the  value  of  certain 
merchandise  which  they  alleged  they  owned,  which  had 
been  insured  against  loss  or  damage  by  fire  by  the  Insur- 
ance Company,  and  which  merchandise  had  been  destroyed 
by  fire.  Hammang  Bros.  &  Co.  had  a  verdict  and  judg- 
.  ment,  and  the  Insurance  Company  brings  the  same  here 
for  review.  There  is  no  contention  here  but  that  the  pol- 
icy sued  upon  was  issued,  that  the  premium  was  paid,  and 
that  the  property  was  destroyed  by  fire;  nor  is  there  any 
claim  made  that  the  actual  loss  sustained  by  Hammang 
Bros.  &  Co.  was  not  greater  than  the  amount  of  the  insur- 
ance; nor  is  it  claimed  that  the  fire  resulted  from  any  fraud 
or  neglect  on  the  part  of  the  insured.  To  reverse  the  judg- 
ment of  the  district  court  counsel  for  the  Insurance  Com- 
pany has  argued  four  points  here,  which  we  notice  as 
follows: 

1.  One  of  the  defenses  the  Insurance  Company  inters 
posed  to  this  action  in  the  district  court  was  that  the  in- 
sured did  not  furnish  to  the  Insurance  Company  proofs  of 
loss  as  required  by  the  insurance  contract.  The  policy  pro- 
vided :  '^  When  a  fire  has  occurred,  damaging  the  property 
hereby  insured,  the  assured  shall  give  immediate  notice 
and  render  a  particular  account  of  such  loss,  signed  and 
sworn  to  by  them;  if  there  is  other  insurance,  shall  give  a 
detailed  account  of  same,  with  copies  of  the  written  por- 
tions of  all  policies;  shall  also  give  the  actual  cash  value 
of  the  property,  their  interest  therein,  the  interest  of  all 
other  parties  therein,  if  any,  giving  their  names;  the  amount 
of  the  loss  or  damage;  for  what  purpose  and  by  whom  the 
building  insured  or  containing  the  property  insured,  and 
tiie  several  parts  thereof,  were  used;  when  and  how  the 
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fire  origiuated ;  and  an  itemized  estimate  of  value  of  the 
property  destroyed."  The  fire  occurred  on  the  Slst  day 
of  October,  1890.  On  the  25th  day  of  November,  1890, 
the  assured  made  a  statement  in  writing,  swore  to  the  same 
before  a  justice  of  the  peace,  and  transmitted  it  to  the  In- 
surance Company.  This  written  statement  or  proof  of  loss 
set  out  that  a  fire  had  occurred  on  the  Slst  of  October, 
1890,  destroying  and  injuring  the  property  covered  by 
the  policy  in  suit;  that  the  date  of  such  policy  was  the 
14th  of  June,  1890;  that  the  policy  had  been  issued  to 
Hammang  Bros.  &  Co.;  that  the  amount  of  the  insurance 
was  $1,500;  that  the  property  damaged  and  destroyed 
consisted  of  hardware,  stoves,  tinware,  and  other  articles 
usually  kept  in  a  hardware  store;  that  the  loss  was  paya- 
ble to  Hammang  Bros.  &  Co.;  that  the  Omaha  Fire  In- 
surance Company  of  Omaha,  Nebraska,  had  also  a  policy  of 
$1,000  on  the  destroyed  property ;  that  the  goods  saved  were 
well  protected ;  that  an  inventory  was  being  made  of  the 
goods  saved;  that  the  books  of  the  firm  of  Hammang  Bros. 
&  Co.  bad  been  saved ;  that  the  fire  which  destroyed  the  in- 
sured property  was  communicated  to  the  building  in  which 
it  was  situate  from  a  fire  in  a  livery  barn  across  an  alley 
west  of  the  store  of  Hammang  Bros.  &  Co. ;  that  an  in- 
ventory of  the  stock  of  Hammang  Bros.  &  Co.  had  been 
taken  on  January  1,  1890;  that  the  condition  of  the  in- 
sured property  saved  was  fairly  good ;  and  that  there  had 
been  no  change  in  the  risk  or  its  external  exposures  since 
the  policy  was  issued.  It  will  be  seen  that  this  proof  of 
loss  furnished  by  Hammang  Bros.  &  Co.  to  the  Insurance 
Company  is  not  a  strict  compliance  with  the  requirements 
of  the  policy,  but  we  think  it  is  a  substantial  compliance 
with  that  provision  of  the  insurance  contract.  Technical 
accuracy  in  making  out  a  proof  of  loss  is  not  essential. 
The  proof  of  loss  is  su£Scient  if  it  shows  upon  its  face 
that  the  insured  made  an  honest  effort  to  comply  with  the 
requirement  of  the  insurance  contract.   {Continental  Jna, 
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Co»  V.  LippM^  3  Neb.,  391 ;  German- American  Ins.  Co.  r. 
Ethertony  26  Neb,,  605;  Hanover  Fire  Ins.  Co.  r.  Ottstin^ 
40  Neb.,  828.) 

The  insured  property  was  situate  in  the  town  of  Arling- 
ton,  and  the  Insuranoe  Company  was  domiciled  in  the  city 
of  Omaha.     Immediately  after  the  receipt  by  the  Insur- 
ance Company  of  the  proof  of  loss   hereinbefore    men- 
tioned the  Insurance  Company  sent  to  Arlington  its  ad- 
juster.   This  adjuster  remained  there  several  days  inquiring 
into  the  circumstances  of  the  fire  and  the  amount  of  the 
loss.     He  took  possession  of  the  books  and  invoices  of 
the  insured,  and  estimated  the  value  of  the  property  saved 
from  the  fire,  the  amount  of  stock  on  hand  at  the  time  the 
fire  occurred,  and  the  amount  of  the  loss  or  damage  which 
the  insured  had  sustained  by  reason  of  the  fire,  and  offered 
to  pay  the  insured  $900  in  settlement  of  their  loss.     The 
Insurance  Company,  when  it  received  the  paper  called  a 
''  proof  of  loss,''  hereinbefore  referred  to,  retained  posses- 
sion of  the  same,  made  no  complaints  to  the  insured  that 
the  proofs  furnished  were   insufficient   or  defective;    nor 
did  it  request  the  insured  to  furnish  any  other  or  different 
proof  of  loss  at  any  time  or  place.     The  Insurance  Com- 
pany then  by  its  conduct  waived  the  insufficiency  of  the 
proofs  of  loss  furnished  it  by  the  insured,  and  in   fact 
waived   any  proof  of  loss  whatever.     For   the    purpose 
of  settling — if  such  a  question  can  ever  be  settled — that 
the  clause  in  an  insurance  contract  requiring  the  insured 
in  ca«e  of  the  destruction  of  the  insured  property  to  fur- 
nish the  insurer  proofs  of  loss  is  inserted  in  the  insur- 
anoe contract  for  the  benefit  of  the  insurer,  and  the  furnish- 
ing of  such  proofs  of  loss  may  be  waived  by  such  conduct 
of  the  insurer,  having  knowletlge  of  the  loss,  as  establishes 
an  intention  on  his  part  to  waive  the  furnishing  of  such 
proofs  of  loss,  we  collate  some  of  the  authorities  in  point 

In  State  Ins.  Co.  v.  Schreck,  27  Neb.,  627,  Hartford  Fire 
Ins.  Co.  V.  Meyer, 30  Neb.,  136,and  St.  PaulFire  &  Marine 
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Ina.  Co.  V.  GoUhdf,  35  Neb.,  351,  it  was  held:  '^Pro- 
visioDB  of  an  insuranoe  policy  covering  a  stock  of  goods 
for  notice  of  loss  within  a  specified  time  and  in  a  particular 
manner  will  be  held  to  have  been  waived  by  the  insurer 
where,  with  knowledge  of  the  loss  of  part  of  said  stock 
by  fire,  it,  by  its  adjusting  agent,  demands  and  obtains 
possession  of  the  remainder  of  the  goods  and  books  of  the 
insured  and  is  engaged  several  days,  with  the  help  of  the 
latter,  in  ascertaining  the  amount  of  the  loss.'' 

In  Union  Ins.  Co.  of  Ccdifomia  v.  Barwick,  36  Neb.,  223, 
and  Western  Home  Ins.  Co.  t?.  Ridiardsony  40  Neb.,  1, 
it  was  held :  '^  In  case  the  preliminary  proof  of  loss  sub- 
mitted to  the  company  is  unsatisfactory,  it  should  return 
the  same  to  the  insured  within  a  reasonable  time,  stating 
in  what  respect  it  is  considered  defective,  and  if  it  fails  to 
do  so,  but  rejects  such  proof  on  the  ground  that  the  same 
was  not  furnished  in  proper  time,  it  cannot  afterwards  avail 
itself  of  the  insufficiency  of  such  preliminary  proof." 

See  Phoenix  Ins.  Co.  v.  Bad  Bila  Hora  Lodge^  41  Neb., 
21 ;  Harriman  v.  Queen  Ins.  Co.  of  London^  5  N.  W.  Rep. 
[Wis.],  12;  Cannon  v.  Home  Ins.  Co.  of  ^eio  York^  11 
N.  W.  Rep.  [Wis.],  11 ;  Zieike  v.  London  Assurance  Cbr- 
poraiiony  25  N.  W.  Rep.  [Wis.],  436 ;  Bromberg  v.  Min- 
nesota Fire  Assodaiion^  47  N.  W.  Rep.  [Minn.],  975; 
Mercantile  Ins.  Co.  v.  HoUhouse^  5  N.  W.  Re|).  [Mich.], 
642;  Green  v.  Des  Moines  Fire  Ins.  Co.,  50  N.  W.  Rep. 
[la,],  558;  Commercial  Union  Assurance  Co.  v.  Hocking, 
8  Atl.  Rep.  [Pa.],  589.  In  this  last  case  the  court  held  : 
''An  insurance  company  which  receives  proofs  of  loss  when 
offered,  refers  them  to  its  adjuster,  and  retains  them  with- 
out objection  or  complaint  for  five  months,  will  be  held  to 
waive  a  compliance  with  the  conditions  of  the  policy  even 
though  the  proofs  were  not  made  within  the  time  nor  in 
the  form  i:equired  by  the  policy." 

But,  as  we  shall  see  hereafter,  the  Insurance  Company 
refused  to  pay  this  loss  and  defended  this  action  on  the 
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ground  that  the  policy  in  suit  was  not  in  force  at  the  time 
the  loss  occurred.  This^  then,  constituted  another  waiver 
on  the  part  of  the  Insurance  Company  of  the  furnishing 
to  it  of  proofs  of  loss  by  the  insured.  ''The  absolute  de- 
nial by  the  insurer  of  all  liability  on  the  ground  that  the 
policy  was  not  in  force  at  the  time  of  the  loss  is  a  waiver 
of  the  preliminary  proofs  of  loss  required  by  the  policy." 
{Phenix  Ins.  Co.  v.  Bachelder,  32  Neb.,  490;  Western 
Home  Ins.  Co.  v.  Richardson^  40  Neb.,  1 ;  Omaha  Fire 
Ins.  Co.  V.  Dierks,  43  Neb.,  473;  Dwelling  House  Ins.Cb. 
V.  Brewster,  43  Neb.,  528.) 

2.  Another  defense  interposed  in  the  court  below  and 
argued  here  is  this:  The  policy,  as  already  seen,  provided 
that  in  case  a  loss  of  the  insured  property  should  occur 
that  the  insured  should  furnish  the  Insurance  Company 
with  proofs  of  loss  and  ''shall  also  produce  a  certificate, 
under  the  hand  and  seal  of  a  magistrate,  notary  public,  or 
commissioner  of  deeds  nearest  to  place  of  fire,  *  *  * 
stating  that  he  has  examined  the  circumstances  attending  the 
loss,  knows  the  character  and  condition  of  the  assured,  and 
firmly  believey  that  the  assured  has  without  fraud  sustained 
loss  on  the  property  insured  to  the  amount  which  he  shall 
so  certify."  The  insured  furnished  no  such  certificate  as 
the  one  required  by  this  provision;  and  the  argument  is 
that  therefore  the  insured  could  not  recover.  Of  this  de- 
fense we  have  this  to  say:  (1.)  That  it  was  really  included 
in  the  defense  of  the  failure  of  the  insured  to  furnish  the 
Insurance  Company  proofs  of  loss.  AH  that  has  been  said 
above  in  reference  to  that  defense  applies  to  this  defense 
and  argument.  (2.)  We  very  seriously  doubt  if  any  sucli 
provision  in  the  contract  can  be  enforced.  Here  the  argu- 
ment of  the  Insurance  Company  in  effect  is  that  we  insured 
your  property  and  agreed  with  you  that  in  case  it  should  be 
lost  and  damaged  that  we  would  pay  the  amount  of  such  loss 
or  damage.  You  have  paid  us  a  premium  for  carrying 
this  risk,  and  the  property  has  been  destroyed  without 
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fkult  on  your  part;  but  you  have  not  furnished  us  the  cer- 
tificate of  an  officer  whose  office  is  next  to  the  place  where 
the  fire  occurred,  certifying  that  he  has  examined  the  cir- 
cumstances attending  the  loss,  knows  your  character  apd 
financial  condition,  and  that  he  believes  you  have  sustained 
loss  without  fault  on  your  part;  and,  until  you  furnish 
«uch  certificate,  you  cannot  maintain  a  suit  in  the  courts  of 
the  state  on  this  contract.     The  right  of  a  citizen  to  main- 
tain an  action  in  the  courts  of  this  state  is  fixed  by  the 
<x>nstitutiou  and  the  laws  thereof,  and  we  do  not  think  that 
right  can  be  made  to  depend  upon  the  whim  of  a  justice 
of  the  peace  or  a  notary  public.    Suppose  that  this  justipe  of 
the  peace  should  be  the  enemy  of  the  insured,  or  for  any 
other  reason  should  refuse  to  furnish  the  insured  a  certifi- 
<site  of  good  moral  character  and  should  refuse  to  examine 
into  the  circumstances  attending  the  loss  and  the  financial 
oondition  of  the  insured.     How  is  the  insured  to  compel 
the  making  of  this  certificate?     We  are  aware  that  the  su- 
preme court  of  the  state  of  Minnesota  in  Lane  v,  St.  Paid 
Fire  &  Marine  Ins.  Co.,  52  N.  W.  Rep.,  649,  sustained  a 
provision  like  the  one  under  consideration,  and  held  that 
the  furnishing  of  the  certificate  was  a  condition  precedent 
to  the  right  of  the  insured  to  recover,  and  that  his  in- 
ability to  furnish  the  certificate   because  of  the  refusal 
of  the  magistrate  to   give  it  afforded    no  excuse  for  the 
insured's  failure.     But  it  is  to  be   remembered  that   in 
that  state  the  legislature  prescribes  the   terms  and   con- 
ditions of  all  fire  insurance  policies,  and  such  was  the 
policy  considered  in  the  case  last  cited.     Furthermore,  the 
ooustitution  of  this  state  provides:  ''AH  courts  shall  be 
open,  and  every  person,  for  any  injury  done  him  in  his 
lands,  goods,  person  or  reputation,  shall  have  a  remedy  by 
due  course  of  law  and  justice  administered  without  denial 
or  delay.''  (Constitution,  sec.  13,  art.  1.)    It  may  be  that  the 
legislature  has  the  authority  to  provide  that  before  an  in- 
jured can  maintain  an  action  in  the  courts  to  recover  for  a 
41 
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loss  on  an  iiisnrance  policy  he  must  procure  the  certificate 
of  a  magistrate  next  to  where  the  loss  occured  that  he  ha» 
examined  into  the  conditions  of  the  loss  and  believes  that 
it  occurred  without  the  fault  of  the  insured,  that  the  in* 
sured  is  of  good  moral  character,  and  that  he  is  acquainted 
with  his  financial  condition.  But  we  shall  hesitate  a  great 
while  before  we  uphold  any  such  provision  as  this  in  the 
absence  of  express  legislation  requiring  it.  We  are  also 
aware  that  provisions  similar  to  this  have  been  considered 
and  upheld  in  other  courts;  and  it  is  said  that  the  rule 
announced  in  the  Minnesota  case  is  sustaintKl  by  a  line  of 
authorities  reaching  back  to  an  early  date  in  the  English 
courts.  However  this  may  be,  and  however  venerable  such 
a  rule  may  be,  however  much  it  may  be  sanctified  by  au* 
thority  and  covered  with  the  dust  and  cobwebs  of  ages^ 
we  decline  to  be  bound  by  it. 

3.  The  j)olicy  provided  it  should  be  void  "  if  there  is 
now  or  shall  hereafter  be  obtained  any  other  insurance, 
whether  valid  or  not,  on  the  said  property  or  any  part 
thereof,"  unless  the  consent  of  the  company  to  such  other 
insurance  was  indorsed  on  the  policy.  Another  defense  of 
the  Insurance  Conipany  in  the  district  court  was  that  at 
the  time  of  the  issuance  of  the  policy  in  suit  the  insui*ed 
had  a  policy  of  one  thousand  dollars  upon  the  insured 
property  issued  by  the  Ouaha  Fire  Insurance  Company^ 
and  that  the  existence  of  such  latter  policy,  or  the  consent 
of  the  Insurance  Company  thereto,  was  not  indorsed  in 
writing  on  the  policy  in  suit.  Hammang  Bros.  &  Co.  in 
reply  admitted  the  facts  stated  as  a  defense  and  pleaded  in 
avoidance  thereof,  or  as  an  estoppel  against  the  Insurance 
Company,  that  the  Insurance  Company  wrote  the  policy  in 
suit  with  actual  knowledge  of  the  existence  of  the  policy 
held  by  them  in  the  Omaha  Fire  Insurance  Company. 
The  evidence  shows  that  prior  to  the  14th  of  June,  1890, 
one  Badger,  a  banker  in  Arlington,  was  the  agent  of  the 
Insurance  Company ;  that  a  man  named  Cook,  in  said  town 
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of  Arlington,  was  the  agent  of  the  Omaha  Fire  Insurance 
Company ;  that  for  the  year  immediately  preceding  June 
14^  1890,  the  Omaha  Fire  Insurance  Company  had  a  risk 
upon  the  property  of  the  insured  for  one  thousand  dollars; 
that  about  the  13th  of  June,  1890,  Mr.  Badger  went  to 
Hammang  Bro8.  &  Co.  and  said  to  them  that  their  policy 
in  the  Insurance  Company  would  expire  by  the  14th  of 
June  and  asked  them  to  |)ermit  him  to  write  them  a  policy 
for  two  thousand  dollars  on  their  stock  of  merchandise- 
The  insured  responded  that  they  were  carrying  two  thou- 
sand dollars  of  insurance  then,  one  thousand  in  the  Omaha 
Fire  Insurance  Company  and  one  thousand  dollars  in 
Badger's  company  (the  Insurance  Company).  Mr.  Badger 
replied  that  he  knew  that,  but  that  the  insured,  considering; 
the  amount  of  stock  they  carried,  should  carry  more  thait 
two  thousand,  and  asked  them  if  they  would  not  allow  him 
to  write  a  policy  in  his  company  to  take  the  place  of  the 
one  it  carried,  as  that  would  expire  by  the  14th  of  June^ 
for  firteen  hundred  dollars,  thus  makiug  the  total  amount 
of  insurance  of  the  insured  on  their  stock  twenty-five  hun- 
dred dollars.  The  insured  demurred  to  this  somewhat  on^ 
the  grounds  that  the  rate  was  too  high,  but  finally  they 
authorized  Badger  to  write  on  the  14th  of  June,  1890,  the 
policy  in  suit  for  fifteen  hundred  dollars  in  the  Insurance 
Company  to  take  the  place  of  the  one  the  Insurance  Com* 
pany  was  carrying  for  one  thousand  dollars,  and  which 
would  expire  by  the  14th  of  June.  They  also  instructed 
Mr.  Badger  to  make  a  memorandum  in  writing  on  the  fif-* 
teen  hundred  dollar  policy  which  he  was  about  to  issue  to 
the  effect  that  they  had  a  thousand  dollars  of  insurance  at 
that  time  in  the  Omaha  Fire  Insurance  Company  on  the 
same  stock  of  merchandise.  Mr.  Badger  promised  to  da 
this,  and  says  in  his  testimony  that  the  only  reason  he  did  not 
it  was  because  he  forgot  it  On  the  14th  day  of  June,  Badger 
wrote  the  policy  in  suit,  and  on  that  date,  or  very  shortly 
after  that,  wrote  a  letter  to  the  Insurance  Company,  hia 
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principal,  stating  to  it  that  he  had  written  a  policy  for 
Hammang  Bros.  &  Co.  on  the  14th  of  June,  1890,  for  a 
year  for  fifteen  hundred  dollars  to  take  the  p!ace  of  their 
policy  of  one  thousand  dollars  which  expired  on  that  date, 
tind  in  this  letter  he  informed  tlie  Insurance  Company,  his 
principal,  that  the  Omaha  Fire  Insurance  Company  had  a 
policy  of  one  thousand  dollars  on  the  same  property.  The 
policy  in  suit,  after  it  was  written  by  Mr.  Badger,  was 
placed  by  him  in  a  vault  in  his  bank,  where  it  appears  that 
'Hammang  Bros.  &  Co.  kept  their  private  papers,  and  they, 
nor  either  of  them,  ever  saw  the  policy  until  after  the  fire 
occurred  out  of  wHich  this  suit  arose.  Badger  collected 
from  Hammang  Bros.  &  Co.  the  premium  for  the  policy 
in  suit  and  duly  remitted  it  to  the  Insurance  Company.  It 
appears  also  from  the  evidence  that  Badger,  before  he  wrote 
the  policy  in  suit,  and  before  talking  with  Hammang  Bros. 
A  Co.  of  writing  it,  knew  through  Mr.  Cook,  the  agent  of 
the  Omaha  Fire  Insurance  Company,  that  that  company 
had  a  policy  of  one  thousand  dollars  on  the  same  property 
insured  by  the  policy  here. 

The  argument  of  counsel  for  the  Insurance  Company 
here  is  not  that  Hammaug  Bros.  &  Co.  concealed  from  the 
Insurance  Company  the  existence  of  the  policy  in  the 
Omaha  Fire  Insurance  Company,  not  that  Badger  made 
any  inquiries  as  to  any  other  insurance  outstanding  on  the 
property  and  that  Hammang  Bros.  &  Co.  answered  falsely 
such  inquiries  or  kept  silent,  but  the  entire  defense  and  the 
argument  here  are  rested  upon  the  proposition  that  because 
no  memorandum  in  writing  of  the  existence  of  the  policy 
in  the  Omaha  Fire  Insurance  Company  was  indorsed  on 
the  policy  in  suit,  that  the  latter  never  was  in  force.  If 
Hammang  Bros.  &  Co.  had  themselves  violated  the  provis- 
ion of  the  policy  in  reference  to  additional  insurance  on 
the  property  such  violation  would  not  of  itself  have  ren- 
dered the  policy  in  suit  absolutely  void,  but  only  void- 
able at  the  election  of  the  insurer.     Such  a  provision  is 
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inserted  in  insurance  policies  for  the  benefit  of  the  insurer 
and  is  a  provision  which  it  may  waive.  {Hughes  v.  Ins,  Co. 
of  North  America,  40  Neb.,  626.)  But  the  evidence  quoted 
above  bhows  that  tlie  insured  have  not  violated  any  provi"» 
sion  of  tlie  policy  with  reference  to  other  insurance  than' 
that  in  suit.  The  insured  did  not  write  the  policy  in  suit. 
It  was  not  their  business  to  write  it.  They  fully  and 
fairly  disclosed  to^the  agent  of  the  Insurance  Company — 
what  he  already  knew — the  existence  of  the  policy  in  the 
Omaha  Fire  Insurance  Company,  and  requested  this  agent 
to  make  a  memorandum  in  writing  on  the  I'olicy  in  suit  of 
the  existence  of  the  other  policy.  The  Insurance  Com- 
pany's agent  intended  to  do  this,  and  it  must  be  said  m 
justice  to  Mr.  Badger  that  his  failure  to  make  this  memo* 
randum  seems  to  have  been  the  result  of  forgetfuIness» 
Here,  then,  was  actual  knowledge  of  the  additional  insur- 
ance complained  of  in  the  possession  of  the  Insurance 
Company's  agent  when  he  solicited  and  wrote  the  insur* 
ance  policy  in  suit.  Tliis  knowledge  of  the  agent  was  the 
knowledge  of  the  company.  Knowledge  on  tiie  part  of 
the  agent  of  an  insurance  company,  authorized  to  issue  its 
policies,  of  facts  which  render  the  contract  voidable  at  the 
in.surer's  option,  is  knowledge  of  the  company.  {Gans  ». 
Si,  Paul  Fire  &  Marine  Ins.  Co,,  43  Wis.,  108;  Bennett 
V.  Council  Bluffs  Ins.  Co.,  31  N.  W.  Rep.  [la.],  948.> 
This  precise  question  was  before  this  court  in  Phenix  Ins. 
Co.  V.  Covey,  41  Neb.,  724.  Ryan,  C,  writing  the  opinion 
of  the  court,  said :  "  Where  an  insurance  agent,  with  au- 
thority to  receive  premiums  and  issue  policies,  exercises  such 
authority  with  knowledge  of  the  existence  of  concurrent  in- 
surance on  the  premises,  the  company  is  estopped,  after  a 
loss,  to  insist  that  the  policy  is  void  because  consent  to 
such  concurrent  insurance  was  not  given  in  writing.'^ 
This  case  is  decisive  of  the  question  under  consideration* 
We  are  satisfied  with  the  rule  as  there  announced,  and  ad- 
here to  it.     That  it  states  the  rule  correctly,  we  have  no 
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doubt,  and  that  it  is  sustained  by  the  authorities  see,  among 
others,  the  following  cases :  SUUe  Ins.  Co.  v.  Jordan,  29 
Neb.,  614;  BtUvngs  r.  German  Ins.  Co.,  34  Neb.,  502; 
German  Ins.  Cb.  v.  Penrod,  35  Neb.,  273 ;  Oerman  Ins. 
0).c.  Bounds,  35  Neb.,  762;  McEvienv.  Montgovxery  County 
Mutual  Itw.  Co.,  5  Hill  [N.  Y.],  101 ;  American  Ing.  Co. 
V.  GaUaiin,  3  N.  W.  Rep.  [Wis.],  772;  Odikonh  Gag  Light 
Co.  V.  Qermania  Fire  Ins.  Co.,  37  N.  W.  Rep.  [Wis.],  819; 
Reiner  v.  DvxUmg  Route  Int.  Co.,  42  N.  W.  Rep.  [Wis.], 
208;  Vunkirk  v.  Citizent  Ins.  Co.,  48  N.  W.  Rep.  [Wis.], 
798;  Kitchen  v.  HaHford  Fire  Int.  Co.,  23  N.  W.  Rep., 
[Mich.],  616.  In  this  last  ease  the  court  said:  "An  iusur* 
aoce  company  is  bound  by  the  acts  or  conduct  of  an  agent 
who  has  power  to  solicit  insurance,  make  examination  and 
survey  of  the  premises,  take  applications  and  forward  them 
to  the  home  or  branch  office,  deliver  policies,  and  collect 
premiums;  and  when  a  parly  insured  notifies  such  agent  of 
his  intention  to  take  additional  insurance,  and  when  he  haa 
obtained  such  insurance  requests  him  to  inform  his  com- 
pany of  that  fact,  the  company  counot,  after  a  loss,  bold 
the  policy  issued  by  it  void  l^ecause  its  written  consent  to 
the  taking  of  such  additional  insurance  was  not  indorsed 
on  the  policy,  as  provided  therein."  {Croute  r>.  Hartford 
Fire  Int.  Q).,  44  N.  W.  Rep.  [Mich.],  496;  Grittoek  v. 
Royal  Int.  Q>.,  47  N.  W.  Rep.  [Mich.],  549 ;  Cleaver 
I.  Tradtrt  Ins.  Co.,  39  N.  W.  Rep.  [Mich.],  571;  Tem- 
lunk  p.  Metropolitan  Life  Ins.  Co.,  40  N.  W.  Rep.  [Mich.], 
469 ;  Copetand  v.  Duelling  Houte  Ins.  Co.,  43  N.  W.  Rep. 
[Mich.],  991  ;  Tubbs  v.  Dwelling  Houte  Int.  Co.,  48  N.  W. 
Bep.  [Mich.],  296 ;  Brandup  v.  St.  Paul  Fire  &  Marine  Int. 
Co.,  7  N. W.  Rep.  [Minn.],  735;  Kaneel  v.  Minnesota  Farm- 
•ra  Mutual  Fire  Int.  Astociation,  16  N.  W.  Rep.  [Minn.], 
430 ;  Eggtetton  v.  Council  Blup  Im.  Co.,  21  N.  W.  Rep. 
[la.],  652 ;  Donnelly  v.  Cedar  Ropids  Ina  Co.,  28  N.  W. 
Bep.  [la.],  607 ;  MUfer  v.  Hartford  Fire  Ina.  Co.,  29  N. 
\V.  Rep.  [la.],  41 1 ;  Bennett  v.  Council  Blufft  Ina.  Co.,  31 
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N.  W.  Rep.  [la.],  948 ;  MaUocha  r.  Dea  Moines  Ins.  Co., 
37  N.  W.  Rep.  [la.],  174;  Brown  v.  State  Ins.  Q>.,  38  N. 
W,  Rep.  [la.],  135;  Barnes  v.  Hekla  Fire  Ins.  Cb.,39  N. 
W.  Rep,  [la.],  122 ;  Reynolds  v.  Iowa  &  Nebraska  Ins.  Ch.^ 
46  N.  W.  Rep.  [la.],  659;  Hamilton  v.  Home  Ins.  Co.,  7 
S.  W.  Rep.  [Mo.],  261 ;  Brumfidd  v.  Union  Ins.  Co.,  7  S. 
W.  Rep.  [Ky.],  893.) 

4.  Bat  it  is  argued  that  the  evidence  of  Mr.  Badger,  the 
Insurance  Company's  agent,  and  the  evidence  of  the  mem- 
bers composing  the  firm  of  Hammang  Bros.  &  Co.,  show- 
ing that  at  the  time  and  before  the  issuance  of  the  policy  in 
«uit  that  Badger  knew  of  the  existence  of  the  policy  in  the 
Omaha  Fire  Insurance  Company,  and  agreed  to  and  did 
write  the  policy  sued  on  here,  and  agreed  to  make  a  memo- 
randum in  writing  thereon  of  the  existence  of  such  Omaha 
Fire  Insurance  Company's  policy,  was  incompetent,  and 
that  the  court  erred  in  admitting  it.  It  is  said  that  the  ef- 
fect of  this  evidence  was  to  vary  and  contradict  the  terms 
of  a  written  contract,  to-wit,  the  policy  between  the  par- 
ties. We  think  this  evidence  tended  to  prove  the  plea  of 
estoppel  set  up  by  the  insured  to  the  defense  of  other  insur- 
ance on  the  property  made  by  the  Insurance  Company  was 
<X)mpetent  and  material,  and  we  do  not  think  the  effect  of 
the  evidence  was  such  as  counsel  contend. 

5.  The  final  assignment  of  error  is  that  the  court  erred 
in  not  sustaining  the  application  of  the  Insurance  Com- 
pany for  a  new  trial  on  the  ground  of  accident  and  sur- 
prise. We  cannot  consider  this  assignment,  for  the  reason 
that  the  affidavits  used  in  the  district  court  in  support  of 
this  ground  of  the  motion  for  a  new  trial  are  not  preserved 
in  the  bill  of  exceptions. 

The  judgment  of  the  district  court  was  rjght.  It  is  ac» 
€ordingly  in  all  things 

Affirmed, 


NoBVAL,  C.  J.     I  concur  in  the  result. 
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F.  EUHL   ET  AL.  V.  PlEROB  CoUNTY. 
Filed  April  4,  189&     No.  6062. 

1.  Error  Prooeedings :  Parties.    All  parties  to  a  joint  jadgment 

are  necessary  parties  to  a  petition  in  error  filed  here  by  one  of 
their  number  to  reverse  it;  bat  this  rnle  does  not  require  that 
all  the  parties  to  a  suit  in  which  a  jadgment  has  been  rendered 
should  be  made  parties  to  the  error  prooeedings  instituted  here 
ior  a  review  of  such  judgment.  Only  the  parties  who  are  liable 
on,  or  bound  by,  the  judgment  are  necessary  parties  to  the  pn^ 
oeeding  in  error  here. 

2.  Beferenoe:  Right  to  Jury  Trial.     A  legal  action  cannot  be 

referred  except  by  consent  of  parties,  as  a  litigant  cannot  be  de» 
prived  of  his  constitutional  right  to  a  jury  for  the  trial  of  issues- 
of  fact  made  by  the  pleadings  in  a  legal  action.  MiU$  v.  Miller^ 
3  Neb.,  87,  followed. 

3.  Equity:  Accounting:  Action  Against  County  Trbasurkr: 

Embezzlement:  Jury  Trial:  Pleading:  Rights  or  Sure* 
TIES.  To  recover  public  moneys  collected  and  embezzled  by  him,. 
Pierce  county  brought  an  action  against  its  defaulting  county 
treasurer  and  all  the  sureties  on  his  two  official  bonds,  the  treas- 
urer having  been  elected  for  two  terms,  the  sureties  on  said  bond* 
being  diHerent  persons.  The  petition  alleged  that  the  ex-treaS'^ 
nrer  was  insolvent,  and  that  the  county  was  unable  to  prosecute 
an  action  at  law  on  either  of  said  bonds  because  the  books  and 
records  kept  by  the  treasurer  did  not  disclose  when  the  defalca- 
tion complained  of  occurred,  and  there  was  no  evidence  known 
to  the  county  by  which  it  could  prove,  in  an  action  at  law^ 
whether  such  defalcation  occurred  during  the  treasurer's  first  or 
second  term  of  office.  The  prayer  of  the  petition  was  for  an 
accounting  in  equity,  i/e/d,  (1)  That  the  averments  of  the  peti- 
tion made  out  a  cause  of  action  in  favor  of  the  county  upon  con- 
tracts for  the  payment  of  money  only  unincumbered  by  any 
collateral  agreements,  contracts,  or  securities  whatever;  (2)  that 
the  action  was  one  legal  in  its  nature;  (3)  that  the  facts  averred 
in  the  petition  were  not  sufficient  to  entitle  the  county  to  equita- 
ble relief;  (4)  that  the  county  would  not  be  permitted  to  make 
use  of  a  state  of  facts  brought  about  by  the  neglect  of  the  lega> 
duties  of  its  county  board  to  deprive  the  sureties  on  their  treas- 
urer's official  bond  of  their  constitutional  right  to  a  jury  trial; 
(5)  that  the  sureties  on  the  treasurer's  bond  were  entitled  to  ik 
jury  for  the  trial  of  the  issues  of  fact  made  by  the  pleadingg. 
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!Error  from  the  district  court  of  Pierce  countj.  Tried 
below  before  Kinkaid,  J, 

See  opinion  for  statement  of  the  case. 

C  Hollenbecky  for  plaintiffs  in  error: 

There  is  no  privity  of  interest  between  the  sureties  on 
the  first  and  second  bonds.  The  liability  incurred  by  a 
surety  on  an  official  bond  is  for  the  term  for  which  theof- 
ficer  was  elected,  and  the  courts  liave  universally  held  that 
the  liability  of  a  surety  on  such  bond  is  to  be  strictly  con- 
strued according  to  the  terms  of  the  bond.  (Murfree,  Offi- 
cial Bonds,  sec.  731.) 

There  is  no  trust,  express  or  implied,  in  the  office  of 
county  treasurer.  Uis  liability  for  the  funds  in  his  hands, 
or  received  by  him  in  his  official  capacity,  is  absolute  and 
unconditional.  It  is  his  duty  to  collect  money  and  pay  it 
over  in  the  manner  provided  by  law.  This  duty  is  strictly 
l^al.  He  cannot  evade  it  or  excuse  himself  in  any  way 
for  a  non-compliance  with  it.  If  the  money  is  stolen  or 
destroyed  through  no  act  of  his,  he  cannot  be  heard  in  de- 
fense to  show  acts  of  care  or  diligence  for  the  purpose  of 
escaping  liability.  He  is  an  insurer  of  money  in  his 
hands.  (Murfree,  Official  Bonds,  sec.  694;  State  v.  Harper y 
6  O.  St.,  607;  Commmwealth  t?.  Conily,  3  Pa.  St.,  372; 
United  States  t?.  Prescottf  44  U.  S.,  578 ;  Muzzy  v.  Shattucky 
1  Denio  [N.  Y.},  233.) 

If  the  remedy  in  this  action  is  purely  legal  then  this 
action  ought  not  to  have  been  referred,  and  the  court  had, 
in  that  case,  no  authority  to  appoint  a  referee  over  the  ob- 
jection of  the  plaintiffs  in  error.  {MiiU  v,  MUlery  3  Neb., 
87 ;  Kinhaid  v,  HiaU,  24  Neb.,  562.) 

The  causes  of  action  were  improperly  joined.  (Cassady 
V.  Board  of  Truateea,  93  111.,  394 ;  Screwmen^a  Benevolent 
Association  v,  SmUhy  7  S.  W.  Rep.  [Tex.],  793;  Oglesby's 
Sureties  v.  State,  11  S.  W.  Rep.  [Tex.],  873.) 
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Discovery  has  ceased  to  be  one  of  the  objects  soaght  hj 
coarts  of  equity.  {Lamaater  v.  Scojidd,  5  Neb.^  148.) 

Where  an  officer  holds  two  successive  terms  of  office  and 
is  a  defaulter,  the  presumption  of  law  is  that  such  defalca- 
tion occurred  during  his  last  term  of  office.  {Keltey  v.  8taJti% 
26  O.  St.,  567;  Morley  v.  Town  of  Meiamora,  78  III.,  394.) 

Powers  &  Haye,  also  for  plaintifis  in  error. 

■ 

W,  W.  Quivey  and  Allen^  Robinson  &  Reed^  contra^  cited: 
/^te  V.  Churchill,  3  S.  W.  Rep.  [Ark.],  352;  Bruce  v. 
UnUed  Slates,  17  How.  [U.  S.],  437. 

Ragan,  C. 

At  the  general  election  held  in  Novem1)er,  1887,  one 
Carl  Korth,  was  duly  elected  treasurer  of  Pierce  county. 
He  qualified  by  giving  bond  and  entering  upon  the  dis* 
charge  of  his  duties.     The  plaintiffs  in  error  (hereinafter 
called  the  '^sureties'')  signed  Korth's official  bond  as  treas- 
urer for  the  term  for  which  he  was  elected  and  which  ex- 
pired on  the  first  of  January,  1890.     At  the  November 
election,  1889,  Korth  was  again  elected  treasurer  of  Pierce 
county  for  two  years  and  again  qualified  and  entered  upon 
the  discharge  of  his  duties  for  the  second  term  commencing 
January  1,  1890.     A  large  number  of  parties  became  sure- 
ties on  his  official  bond  for  his  second  term  of  office.     None 
of  the  plaintiffs  in  error,  the  sureties,  were  signers  of  the 
second  bond.     On  the  18th  of  December,  1890,  Korth  re- 
signed and  was  found  to  be  a  defaulter,  and  this  action 
was  brought  by  Pierce  county  to  the  district  court  against 
Korth  and  all  the  sureties  on  both  his  bonds.     The  peti- 
tion contained  the  necessary  averments  of  the  election  of 
Korth  as  treasurer  of  the  county  for  two  terms  as  aforesaid; 
his  acceptance  of  the  office  for  each  of  said  terms  and  his 
giving  bonds  to  faithfully  discharge  the  duties  of  his  office, 
account  for  and  pay  over  all  moneys  which  should  come 
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into  his  hands  as  such  treasurer  during  each  of  «aid  terms  of 
office.  The  petition  then  alleged  that  Korth  did  at  various 
times  during  the  time  be  held  said  office  misappropriate 
large  amounts  of  money  and  convert  the  same  to  iiis  own 
use,  and  that  he  was  on  the  18th  of  December,  1890,  a 
defaulter  in  the  sum  of  $35,617.41,  which  sum  be  had 
neglected  and  refused  to  account  for  and  pay  over  to  the 
proper  authorities;  that  Korth  had  resigned  the  office  of 
treasurer  and  that  he  was  wholly  insolvent.  The  petition 
then  alleged  that  the  county  ^Ms  unable  to  prosecute  an 
action  at  law  on  either  of  said  obligations  for  the  reason 
that  the  books,  papers,  and  records  of  said  ♦  *  ♦ 
treasurer  '*'  '^^  '*'  as  compiled  and  made  by  said  de- 
fendant Korth  during  the  term  that  he  exercised  the  du- 
ties and  functions  of  said  office,  ♦  *  ♦  ^^j  ^  gi^^d 
books  now  appear  do  not  disclose  and  show  wherein  the 
said  defalcation  occurred,  nor  is  there  any  record  or  evi- 
dence known  to  plaintiff  whereby  plaintiff  can  in  any  ac- 
tion at  law  show  whether  said  defalcation  occurred  during 
the  period  of  time  covered  by  said  first  obligation  or  dur- 
ing the  period  of  time  covered  by  said  second  obligation.'' 
The  prayer  of  the  petition  was  that  an  accounting  in 
equity  might  be  had,  to  the  end  that  it  might  be  adjudged 
and  decreed  when  the  several  misappropriations  and  conver- 
sions of  money  occurred,  the  amounts  thereof,  and  for  what 
amounts  of  the  defalcation  the  sureties  on  the  first  and  sec- 
ond bonds  were  respectively  liable.  The  sureties  demurred 
to  this  petition  on  the  ground  that  the  petition  did  not  state 
facts  sufficient  to  entitle  the  county  to  equitable  relief.  The 
signers  or  sureties  on  the  second  bond  submitted  a  similar  de- 
murrer. These  demurrers  were  by  the  court  overruled  and 
the  ^'sureties"  and  the  signers  of  the  second  bond  answered. 
The  answers  among  other  defenses  alleged  that  the  peti- 
tion did  not  state  facts  sufficient  to  entitle  the  plaintiff  to 
equitable  relief.  No  reply  appears  to  have  been  filed  by 
the  county.     After  the  issues  were  thus  made  up  the  sure- 
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ties,  and  the'signers  of  the  second  bond  as  well,  demanded 
a  jury  trial,  which  was  denied  by  the  court,  and  on  motion' 
of  the  county  the  case  was  referred  to  a  referee  ''to  take 
the  evidence  and  report  the  facte  and  evidence  to  this  coorU" 
This  order  was  made  against  the  objection  and  exceptions 
of  the  sureties  and  the  signers  of  the  second  bond  as  well. 
In  due  time  the  referee  heard  the  evidence,  made  his  find-^ 
ings  of  fact  and  reported  the  same,  and  on  the  13th  of 
October,  1892,  the  district  court  overruled  the  exceptions 
filed  to  the  report  of  the  referee  and  denied  the  motions  for 
a  new  trial  and  entered  three  judgments  as  follows:  (1)  » 
judgment  against  Carl  Korth  only  for  |37,777.40;  (2)  a 
judgment -against  the  sureties  only  for  $14,644.18;  (3)  a 
judgment  against  the  signers  of  the  second  bond  only  for 
the  sum  of  $23,233.22.  Carl  Eorth  has  neither  appealed 
from  the  judgment  rendered  against  him  nor  filed  in  this 
court  any  petition  in  error  to  reverse  the  same.  Such 
judgment,  therefore,  is  not  before  us  for  review.  Whatever 
conclusion  may  be  reached  in  the  matter  under  consideration^ 
here  must  be  taken  and  understood  as  neither  reversing, 
vacating,  modifying,  nor  in  any  manner  affecting  the  said 
judgment  rendered  in  favor  of  Pierce  county  against  Carl 
Korth.  The  signers  of  Korth's  second  bond  have  filed  in 
this  court  a  petition  in  error  praying  for  a  reversal  of  the 
judgment  rendered  by  the  district  court  against  them;  but 
as  the  judgment  was  rendered  on  the  13th  of  October, 
1892,  and  their  exceptions  to  the  referee's  report  and  their 
motion  for  a  new  trial  overruled  at  the  same  time;  and  as 
they  did  not  file  in  this  court  their  petition  in  error  until 
the  14th  of  January,  1896,  we  are  precluded  from  review- 
ing the  judgment  rendered  against  the  signers  of  the  sec- 
ond bond.  Hence,  the  conclusion  reached  in  the  matter 
before  us  must  be  taken  and  understood  as  not  reversing, 
vacating,  modifying,  or  in  any  manner  whatever  as  affect- 
ing the  judgment  rendered  by  the  district  court  of  Pieroe 
county  in  this  action  against  the  signers  of  the  second  bond« 
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To  reverse  the  judgment  of  the  district  court  against  the 
signers  of  Kortb's  first  bond,  the  sureties,  in  due  time,  filed 
JD  this  court  a  petition  in  error,  and  this  judgment  is  the 
only  one  before  us  for  review. 

The  county  has  submitted  a  motion  in  this  court  to  dis- 
miss the  petition  in  error  of  the  sureties.  The  only  ground 
of  which  motion  that  we  deem  it  necessary  to  notice  is  that 
all  the  parties  to  the  judgment  against  the  sureties  in  the 
district  court  are  not  parties  to  the  petition  in  error  filed 
here  for  its  reversal.  The  only  defendant  in  error  is  the 
county  of  Pierce.  The  plaintiffs  in  error  are  the  signers 
only  of  the  first  bond.  The  contention  is  that  Carl  Korth 
and  all  the  signers  of  the  second  bond  should  be  made 
parties  plaintiffs  in  error  or  parties  defendant  to  the  pro- 
ceeding instituted  in  this  court  by  the  sureties  to  reverse 
the  judgment  of  the  district  court  against  them.  If  (he 
judgment  which  the  sureties  seek  to  reverse  here  was  a 
joint  and  several  judgment,  not  only  against  them,  but 
against  Carl  Kortlv  and  the  signers  of  his  second  bond  as 
well,  then  the  motion  of  the.  county  would  be  well  taken. 
The  rule  of  this  court  is:  "All  the  parties  to  a  joint 
judgment  are  necessary  parties  to  a  petition  in  error  filed 
here  by  one  of  their  number  to  reverse  it."  (Wolfv,  Mur" 
phy,  21  Neb.,  472;  Curten  v.  Athinaony  29  Neb.,  612; 
OonmtU  V.  Sheldon^  35  Neb.,  247.)  In  Andrea  v,  Kridler, 
42  Neb.,  784,  the  rule  was  again  under  consideration,  and 
the  court  held :  "  Where  only  a  part  of  several  defendants, 
against  all  of  whom  a  joint  judgment  has  been  rendered, 
file  a  petition  in  error  for  the  purpose  of  procuring  the 
vacation  of  such  judgment,  and  the  judgment  defendants, 
who  have  not  joined  in  the  petition  in  error,  are  not  made 
defendants  in  error,  there  exists  such  defect  of  parties  that 
the  judgment  complained  of  cannot  be  reviewed."  The 
question  was  again  before  the  court  in  Polk  v.  CovM^  43 
Neb.,  884,  and  it  was  held:  "In  order  to  secure  a  review 
of  a  joint  judgment  by  petition  in  error  all  persons  inter- 
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ested  mast  be  made  parties  to  the  proceedings  as  plaintiff:^ 
or  defendants/'  These  cases  then  amount  to  this,  that 
where  it  is  sought  by  error  proceedings  in  this  court  to 
review  the  judgment  of  a  district  court  all  the  parties  made 
jointly  liable  by  such  judgment  must  be  before  this  court; 
but  the  motion  here  does  not  fall  within  this  rule.  Korth 
was  not  a  party  to  the  judgment  which  we  are  asked  to  re- 
view, nor  were  any  of  the  sureties  or  signers  of  Korth's 
second  bond  parties  to  this  judgment.  The  only  parties 
made  liable  by  the  judgment  we  are  reviewing  are  the 
parties  who  signed  Korth's  first  bond,  namely,  plaintiffs  in 
error,  the  sureties.  The  motion  must,  therefore,  be  over- 
ruled. 

This  brings  us  to  a  consideration  of  the  real  merits  of 
this  case,  namely,  the  correctness  of  the  ruling  of  the  dis- 
trict court  in  refusing  the  plaintiffs  in  error  a  jury  for 
the  trial  of  the  issues  of  fact  made  by  the  pleading?.. 
These  issues  were  whether  the  treasurer  was  a  defaulter  at 
the  expiration  of  his  first  term  of  office,  and  if  so,  the 
amount  of  such  defalcation.  Section  6  of  (he  bill  of 
rights  provides  that  the  right  of  trial  by  jury  shall  re- 
main inviolate.  This  is  a  constitutional  guaranty  that  the 
right  of  trial  by  jury  shall  remain  as  it  did  prior  to  the 
adoption  of  the  constitution  of  1875.  Without  going  into 
a  history  of  this  provision  it  is  sufficient  to  say  that  at  the 
time  of  the  adoption  of  the  present  constitution  the  right  of 
trial  by  jury  was  guarantied  by  the  constitution  of  the  state 
to  its  citizens  substantially  as  the  right  existed  at  common 
law.  By  section  280  of  the  Code  of  Civil  Procedure  it  is 
provided  that  issues  of  fact  arising  in  actions  for  the  re- 
covery of  money  shall  be  tried  by  a  jury.  The  spirit  of 
the  constitution  and  laws  of  this  state  seems  to  be  this, 
that  if  an  issue  of  fact  arise  in  an  action  equitable  in  its 
nature  such  issue  of  fact  is  triable  to  the  court;  but  if 
the  issue  of  fact  arise  in  a  purely  le^l  action  then  the 
issue  of  fact  is  triable  to  a  jury.     The  action  at  bar  seems 
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to  US  to  be  ooe  purely  legal  id  its  nature.  It  is  an  action 
npon  a  contract  for  the  payment  of  money  only  unincum* 
bered  by  any  collateral  agreements,  contracts,  or  securities 
whatever.  The  test  of  equity  jurisdiction  is  the  absence 
of  an  adequate  remedy  at  law.  ( Welton  v.  Dickson,  38 
Neb.,  767 ;  Watson  v.  Sutlierland,  72  U.  a,  74.) 

In  the  petition  filed  in  this  case  by  the  county  two  rea- 
sons are  assigned  for  the  interference  of  a  court  of  equity. 
The  first  is  that  the  defaulting  treasurer  is  insolvent;  but 
insolvency  alone  will  not  deprive  a  citizen  when  sued  upon 
an  ordinary  contract  for  the  payment  of  money  or  upon 
an  official  bond  which  he  has  executed  agreeing  to  account 
for  and  pay  over  money  which  he  may  collect  for  the 
municipal  corporation  of  which  he  is  an  officer,  of  his  con- 
stitational  right  to  have  the  fact  as  to  whether  he  has  vio- 
lated his  contract  in  not  making  the  payment  at  the  time, 
plaoe,  and  in  the  amount  promised ;  or  whether,  as  such 
officer  of  such  municipal  corporation,  he  has  collected  funds 
of  the  public  and  converted  them  to  his  own  use.  The 
second  reason  assigned  for  the  interference  of  a  court  of 
equity  is  that  the  county  is  unable  to  determine  from  the 
books  and  records  kept  by  this  treasurer  whether  his  defal- 
cation occurred  during  his  first  or  second  term  of  office, 
and  that  the  county  is  not  in  possession  of  any  evidence  by 
which  it  can  show  when  such  defalcation  occurred.  Of 
this  averment  of  the  petition  we  have  this  to  say :  (1.)  That 
these  plaintiffs  are  liable,  and  liable  only,  for  whatever  de- 
dication this  treasurer  may  have  committed  during  the  ex- 
istence of  hi^  first  term  of  office.  And  if  it  be  true  that 
the  county  has  no  evidence  to  show  that  the  defalcation 
complained  of  did  occur  during  said  term,  we  do  not  see 
how  a  court  of  equity  or  a  referee  would  be  any  better  able 
to  find  the  fact  that  the  defalcation  did  then  occur  than 
would  a  jury.  Even  a  court  of  equity  or  a  referee  must 
find  conclusions  of  fact  from  evidence.  Nor  is  there  any 
averment  in  the  petition  that  the  county  will  be  able  to 
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produce  evideDce  to  show  that  the  defaloation  oomplaiii^ 
of  occurred  during  the  treasurer's  first  term  before  the 
chancellor,  if  the  equity  court  takes  jurisdiction  of  the  case. 
(2.)  By  the  statutes  of  this  state  tlie  counties  thereof  are 
made  bodies  politic;  that  is,  political  corporations.  The 
control  and  management  of  the  affairs  of  these  counties  is 
entrusted  to  a  board  of  supervisors  or  county  commission- 
ers. These  <x>uuty  boards  are  invested  with  authority,  and 
it  is  their  duty  to  examine  the  accounts  and  books  of  the 
county  treasurer  at  stated  intervals.'  The  law  prescribe^ 
what  books  and  what  kind  of  books  the  treasurer  shall 
keep,  and  it  was  the  duty  of  the  county  authorities  of  this 
county  to  see  that  the  treasurer  kept  such  books  and  kept 
them  in  the  manner  provided  by  law,  and  in  the  event  otf 
his  failure  or  refusal  to  do  so,  impeach  him  ^d  oast  him 
from  office.  Again,  where  a  county  treasurer  is  elected  to 
succeed  himself  the  county  authorities  are  prohibited  from 
approving  his  official  bond  for  his  second  term  until  be  has 
fully  accounted  for  all  the  moneys  collected  by  him  during 
his  first  term  of  office.  If  the  county  authorities  of  Pierce 
<x>unty  had  performed  their  duties,  there  need  have  been  no 
very  great  uncertainty  as  to  the  time  when  the  defalcation 
occurred.  If  they  bad  at  stated  times  during  the  treas- 
urer's first  term  of  office  examined  the  treasurer's  books 
and  vouchers  and  compelled  him  to  produce  and  accouot 
for  the  money  which  such  books  showed  was  in  his  hands, 
they  would  have  known  of  the  defalcation  very  soon  afler 
it  occurred ;  and  when  this  treasurer's  first  term  of  office  ex- 
pired, before  he  qualified  for  the  second  term,  if  the  county 
authorities  had  obieyed  the  law  and  performed  their  duties 
and  had  examined  the  treasurer's  books  and  his  voachers, 
they  could  have  ascertained  what  moneys  were  in  his  bands 
at  that  time  as  treasurer,  as  they  had  the  authority  to  require 
him  to  produce  this  money ;  that  is,  to  satisfy  them  that  he 
had  this  money  on  hand,  not  that  he  had  drafts,  bills. of 
exchange,  and  promissory  notes  for  it,  or  that  he  had  jun 
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amount  on  deposit  in  a  bank  equivalent  to  the  amount  which 
the  books  showed  he  had  in  his  hands  as  treasurer,  but  the 
lawful  money  of  the  United  States  in  specie.  The  county 
<»innot  be  permitted  to  make  use  of  the  existence  of  a  state 
of  facts  brought  about  by  the  negligence,  the  laches,  and  the 
violations  of  duty  of  its  county  board  to  deprive  the  sure- 
ties on  their  treasurer's  bond  of  their  constitutional  right 
to  a  jury  trial.  Had  the  county  authorities  of  this  county 
examined  the  accounts  of  its  treasurer  and  settled  with  him 
at  the  expiration  of  his  first  term  of  office,  as  the  law  re« 
quired  them  to  do,  and  the  treasurer  had  at  that  time  in  his 
possession  the  amount  of  money  which  the  settlement  and 
accounting  disclosed  he  should  have  in  his  hands  as  such 
treasurer,  such  settlement  would  have  afforded  in  any  suit, 
•either  at  law  or  in  equity,  a  very  strong  presumption  that 
the  defalcation  occurred  subsequently  to  such  settlement. 
In  the  absence,  then,  of  all  authority  on  the  subject,  we 
have  not  the  slightest  doubt  but  this  action  is  a  legal  one, 
and  that  these  sureties  were  entitled  to  a  jury  trial  of  the 
issues  of  fact  therein. 

A  legal  action  cannot  be  referred  except  by  consent  of 
parties,  as  neither  party  can  be  deprived  of  the  right  to  a 
trial  by  a  jury  in  such  cases,  and  in  actions  involving 
an  account  between  the  parties  it  is  only  in  cases  of  an 
equitable  nature  that  a  reference  can  be  ordered  withpul; 
consent  of  the  parties.  {MilU  v.  Miller,  3  Neb.,  87.  See, 
also,  Lamaster  v.  Scofield,  5  Neb.,  148.)  In  this  last  case 
it  was  held :  "Under  the  Code,  discovery  has  ceased  to  be 
one  of  the  objects  sought  in  a  court  of  equity.  Juris- 
diction, therefore,  in  cases  of  mutual  accounts  between 
parties,  cannot  be  maintained  on  that  ground,  and  is  re- 
stricted to  cases  which  have  their  origin  in  intimate  or 
confidential  relations  of  the  parties,  and  does  not  extend 
to  ordinary  cases  of  mutual  accounts  between  creditor  and 
debtor."  (See,  also,  Hoaford  r.  Stone,  6  Neb.,  378;  Kin- 
laid  v.  HiaU,  24  Neb.,  562.) 
42 
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OgUsby'a  Sureties  v.  State,  11  S.  W.  Rep.  [Tex.],  873,, 
was  a  cafie  very  much  like  the  one  under  consideration,, 
and  it  was  there  held:  '*In  an  action  against  two  distinct 
sets  of  sureties  on  the  bonds  of  a  collecting  officer  givcD 
for  his  first  and  second  terms^  respectively,  allegations  in 
the  petition  that  plaintiff  is  unable  to  determine  whether 
the  defalcations  complained  of  occurred  during  the  first  or 
during  the  second  term,  and  that,  therefore,  all  the  sureties 
are  joined  that  their  equities  may  be  adjusted  and  a  mul- 
tiplicity of  suits  avoided,  are  demurrable.  The  liability 
of  each  set  of  sureties  is  purely  legal,  and  the  facts  alleged 
present  no  ground  for  equitable  jurisdiction.''  We  think 
this  case  is  a  correct  enunciation  of  the  law.  We  are 
aware  that  a  contrary  conclusion  was  reached  in  Stafe  r. 
ChurchiU,  3  S.  W.  Rep.  [Ark.],  352,  but  we  do  not  feel 
justified  in  adopting  the  conclusion  reached  in  that  case  in 
view  of  the  provisions  of  our  constitution  and  statutes. 

We  conclude,  therefore,  that  the  learned  district  court 
erred  in  refusing  the  plaintiffs  in  error  a  jury  for  the  trial 
of  the  issues  of  fact  made  by  the  pleadings  in  this  case,  for 
which  its  judgment  is  reversed  and  the  cause  remanded 
with  instructions  to  permit  the  county,  if  it  so  desires,  to 
file  an  amended  petition  at  law  against  the  plaintiffs  in 
error  upon  paying  all  the  costs  of  this  action  up  to  that 
time. 

Reversed  and  remanded. 
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Central  City  Bank  v.  W.  H.  C.  Rice. 

Filed  April  4,  1896.    No.  633a 

1.  Verdiot  for  Defendant  in  Aotion  on  Notes.    Eyidenoe 

examined,  and  held  safficient  to  sapport  the  verdict 

2.  Review  of  Ruling  on  Motion  for  New  Trial :  Sufficiienct 

OF  Evidence.     The  discretion  of  a  trial  jadge  to  set  a  verdict 
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aside  because  not  sustained  by  the  evidence  is  broader  than  that 
of  an. appellate  conrt.  It  will  be  presumed  that  the  trial  jndge,. 
in  overrnling  a  motion  for  anew  trial  grounded  upon  the  insuffi- 
ciency of  the  evidence,  has  exercised  his  deliberate  judgment 
thereon,  and  his  ruling  will  not  be  interfered  with  unless  clearly 
wrong.  (DaviB  v.  Hilbourn^  41  Neb.,  35;  Dewey  v.  Chicago  A  N^ 
W,R,Co.,Z\  la.,  373.) 

3l  Negotiable  Instruments:  Denial  of  Plaintiff's  Owner- 
ship. In  an  action  on  a  promissory  note  by  an  alleged  indorsee 
thereof  a  denial  of  the  indorsement  and  of  plaintiff's  ownership 
is  a  good  defense. 

4.  Pleading:  Amendments:  Review.  The  permitting  or  refusing 
of  leave  to  amend  pleadings  rests  within  the  discretion  of  the 
trial  court,  and  its  action  will  not  be  reversed  except  for  abuse 
of  discretion  and  on  its  being  made  to  appear  that  the  party 
complaining  was  prejudiced.  Prejudice  will  not  in  such  case  be 
presumed.  Omaha  dt  B.  V.  B,  Co.  v.Moachel,  38  Neb.,  281,  fol- 
lowed. 

6.  Trial:  Admission  of  Evidence.  Certain  rulings  of  the  trial 
conrt  on  the  admission  of  evidence  examined,  and  held  not  erro- 
neous. 

Error  from  the  district  court  of  Merrick  county.  Tried, 
below  before  Marshall,  J. 

W.  T.  ThompsoHf  for  plaintiff  in  error. 

/.  W.  Sparks  and  W,  iJ.  Watson,  contra. 

Irvine,  C. 

This  action  was  brought  by  the  bank  on  ten  promissorjr 
notes  for  $25  eaqfi,  made  by  Rice  to  the  order  of  a  corpo* 
ration  styled  the  Opera  House  Company,  and  alleged  to 
have  been  indorsed  and  transferred  to  the  bank.  The  an-» 
swer  denies  the  transfer,  denies  that  the  bank  is  the  owner 
of  the  notes,  and  then  pleads  specifically  a  number  of  facts 
which  practically,  for  the  most  part,  merely  support  the 
denials  referred  to.  There  was  a  verdict  for  the  defend- 
ant, the  judgment  whereon  the  bank  by  this  proceedings 
seeks  to  reverse. 
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The  principal  contention  is  with  r^ard  to  the  sufficiency 
of  the  evidence.  The  evidence  on  behalf  of  the  plaintiiT 
tended  to  show  that  the  notei  sued  upon  were  given  to  the 
Opera  House  Company  in  payment  for  stock  issued  to 
Rice;  that  a  judgment  had  been  rendered  against  the  Opera 
House  Company^  and  for  the  purpose  of  raising  funds  to 
satisfy  this  judgment,  and  for  other  purposes,  certain  stock- 
holders of  the  Opera  House  Company,  including  Rice, 
made  their  notes  to  a  banking  partnership,  having  the  same 
name  as  the  plaintiff,  for  $1,300;  and  that  the  0()era  House 
Company  pledged  as  security  to  this  note  the  notes  sued  upon, 
together  with  a  number  of  others  of  like  character.  When 
the  $1,300  note  came  due  a  portion  thereof  was  paid  from 
the  proceeds  of  the  collateral  notes  and  the  remainder 
thereof  was  paid  by  an  absolute  sale  of  the  unpaid  collat- 
eral notes  to  the  bank,  the  purchase  money  being  applied 
to  the  discharge  of  the  $1,300  note.  After  this  transaction 
the  plaintiff  bank  was  incorporated  and  purchased  all  the 
asfets  of  the  banking  partnership,  including  the  notes  in 
questioiv.  The  evidence  on  the  part  of  the  defendant 
tended  to  show  that  one  F.  M.  Persinger  was  treasurer  of 
the  Opera  House  Company,  and  as  such  officer  had  posses- 
sion of  the  notes;  that  he  was  also  a  partner  in  the  bank 
prior  to  the  incorporation ;  that  some  of  these  stock  notes 
had  been  lawfully  pledged  prior  to  the  transaction  in  ques- 
tion ;  that  one  N.  R.  Persinger,  also  a  partner  in  the  bank 
and  a  stockholder  in  the  Opera  House  Company,  was  in 
arrears  to  the  latter  for  his  stock  payments,  and  that  an 
arrangement  was  made  whereby  the  bank  should  furnish 
the  money  to  satisfy  his  delinquency,  taking  certain  of 
of  these  stock  notes  as  collateral,  N.  R.  Persinger  to  in- 
demnify the  makers  of  the  notes  against  loss  on  this  ac- 
count; that  Metcalf,  the  president,  and  the  defendant,  the 
secretary  of  the  Opera  House  Company,  indorsed  certain 
notes  for  the  purpose  of  carrying  out  this  agreement,  but 
Persinger  failed  to  provide  the  indemnity  and  the  agree- 


^ 


Vol.  44]         JANUARY  TERM,  1895.  697 


Central  City  Bank  v.  Rice. 


ment  was  never  fulfilled.  The  evideDce  also  tends  to  show 
that  while  Metcalf 's  indorsement  of  the  notes  here  sued  on 
was  genuine,  Rice,  as  secretary^  never  did  indorse  these 
particular  notes,  and  that  the  indor:^ement  thereon  purport- 
ing to  be  his  is  a  forgery.  Defendant's  evidence  also 
tends  to  show  in  regard  to  the  $1,300  note  that  a  joint 
note  of  certain  stockholders  was  to  be  made  for  that 
amount,  and  in  addition  thereto  each  of  the  makers  was  to 
deposit  as  collateral  his  several  notes  in  proportion  to  his 
stock.  The  minutes  of  the  Opera  House  Company  cor- 
roborate this  theory  and  disclose  no  atithority  for  pledg- 
ing the  stock  notes  as  security  to  the  loan.  Rice  testifies 
that  he  paid  the  individual  note  thus  pledged.  We  think 
in  this  condition  of  the  evidence  the  verdict  is  supported. 
There  is  certainly  enough  to  warrant  the  jury  in  finding 
that  tlie  Oi)era  House  Company  never  authorized  a  trans* 
fer  of  the  notes;  that  the  indorsement  of  the  secretary  was 
a  forgery,  and  that  the  pledge  was  made  by  F.  M.  Per- 
singer  without  authority  in  that  behalf.  It  is  disclosed  by 
the  record  that  this  verdict  was  the  result  of  a  second  trial 
of  the  case,  and  that  a  former  verdict  of  the  same  charac- 
ter had  been  set  aside  by  the  trial  judge.  Whether  the 
evidence  was  the  same  we  have  no  means  of  determining. 
On  the  one  hand  it  is  argued  that  the  determination  of  the 
trial  judge  in  overruling  the  motion  for  a  new  trial  di- 
rected against  this  verdict  lends  weight  thereto,  while  on 
the  other  hand  we  understand  the  argument  to  be  that  the 
setting  aside  of  the  former  verdict  has  weight  the  other 
way,  and  that  in  sustaining  the  present  verdict  the  trial 
judge  did  so  merely  to  afford  a  more  expeditious  hearing  in 
this  court.  We  cannot  adopt  the  latter  view.  The  au- 
thority reposed  in  the  trial  court  to  set  aside  a  verdict  be- 
cause not  supported  by  sufficient  evidence  is  an  authority 
to  be  exercised  judicially,  and  we  must  presume  that  the 
trial  judge  did  so  exercise  it  and  that  his  action  in  overrul- 
ing the  motion  for  a  new  trial  was  the  result  of  his  delib- 
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«rate  judgment  upon  the  sufficiency  of  the  evidence.  Where 
the  evidence  is  conflicting  and  the  nmj:>n'u«  court  has  over- 
ruled the  motion  for  a  new  trial  grounded  upon  the  insuffi- 
ciency of  the  evidence,  this  court  will  not  interfere.  '^And 
this  because,  first,  the  jury  have  found  the  verdict  and 
given  credit  to  the  witnesses  on  the  one  side  of  the  conflict; 
<:econd,  the  judge,  who  also  heard  the  testimony  from  the 
mouths  of  the  witnesses  and  weighed  the  same  in  the  bal- 
ance of  his  more  cultured  and  accurate  legal  judgment,  has, 
by  overruling  the  motion,  given  his  approval  and  indorse- 
ment to  the  verdict;  and  third,  this  court  can  never  have 
the  benefit  of  observing  the  conduct  and  deportment  of  the 
witnesses  while  testifying,  nor  even  the  peculiarity  of  their 
expression.  ^^  *  *  The  rule  ought  not  and  does  not 
have  any  application  whatever  to  the  nisi  prius  courts. 
*  ♦  *  Whenever  it  appears  that  the  jury  have,  from 
any  cause,  failed  to  respond  truly  to  the  real  merits  of  the 
controversy,  they  have  failed  to  do  their  duty  and  the 
verdict  ought  to  be  set  aside  and  a  new  trial  granted,'' 
the  trial  judges,  however,  being  careful  not  to  invade  the 
legitimate  province  of  the  jury.  {Dewey  v,  Chicago  &  N. 
W.  R.  Co.,  31  la.,  373;  Davis  v.  Hiiboum,  41  Neb.,  35.) 

It  is  argued  that  the  defendant  is  not  in  any  position  to 
litigate  the  respective  rights  of  the  bank  and  the  opera 
house  company.  This  is  true,  but  his  defense  is  not  based 
on  such  relations.  The  bank,  as  part  of  its  case,  must 
show  that  it  is  the  lawful  holder  of  the  notes.  Unless  the 
bank  is  the  owner  of  these  notes,  a  judgment  thereon  would 
be  no  defense  to  the  defendant  in  an  action  brought  against 
him  by  the  Opera  House  Company,  or  the  real  owner  of 
the  same  notes.  It  is  very  clear  that  the  answer  sets  up  a 
good  defense.  (Schroeder  v,  Nielson,  39  Neb.,  335.) 

On  the  trial  the  defendant  was  given  leave  to  amend  by 
interlineation  his  answer  so  as  to  deny  the  genuineness  of 
the  indorsements  on  the  notes.  The  granting  of  this  leave 
is  assigned  as  error.     The  permitting  or  refusing  of  amend- 
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vneDts  rests  within  the  discretion  of  the  trial  court^  and  this 
<x)art  will  not  review  the  action  of  the  trial  court  in  that 
regard  unless  it  be  made  to  appear  that  there  was  an  abuse 
of  discretion  to  the  prejudice  of  the  party  complaining. 
Prejudice  will  not  be  presumed.  (Omaha  &  R.V.  i2.Cb.  v. 
JUoschel,  38  Neb.,  281.)  It  was  not  made  to  appear  that 
^his  amendment  prejudiced  the  plaintiff.  The  plaintiff  did 
oot  even  ask  a  postponement  in  order  to  obtain  an  oppor- 
tunity of  meeting  the  new  issue.  Error  therefore  does  not 
4ippear. 

Certain  assignments  of  error  relate  to  the  evidence.  N. 
S.  Persinger  was  called  by  the  plaintiff  to  identify  the 
notes  sued  on,  and  testified  that  they  had  been  transferred 
by  the  banking  partnership  to  the  plaintiff  bank.  On 
oross-ezamination  he  was  asked,  '*  Is  the  signature  on  the 
face  of  those  notes  and  the  signature  to  the  indorsements 
<of  them  the  same?  Look  at  each  one  carefully.''  This 
was  objected  to  as  not  proper  cross-examination  and  the 
overruling  of  the  objection  is  assigned  as  error,  \yhile 
the  genuineness  of  the  indorsements  by  the  Opera  House 
Oompany  to  the  banking  partnership  was  not  within  the 
scope  of  the  direct  examination,  we  think  it  was  proper  in 
<^ro68-exami nation  as  to  the  identity  of  the  notes,  which  was 
the  subject-matter  of  the  direct  examination,  to  call  atten- 
tion to  the  peculiarities  which  might  affect  the  witness' 
judgment  as  to  the  identity  of  the  papers. 

Error  is  also  assigned  because  the  defendant  was  per- 
mitted to  testify  that  he  never  indorsed  his  name  to  the 
notes.  It  is  argued  that  his  indorsement  was  not  necessary 
to  transfer  these  notes  to  the  bank;  but  conceding  that  this 
is  true,  still,  if  he  had  indorsed  them  for  the  purpose  of 
transferring  them  to  the  bank  he  could  not  now  maintain 
41  defense  on  his  own  behalf  based  on  his  want  of  authority 
«o  to  do.  This  evidence  was  material  at  least  for  the  pur- 
pose of  avoiding  the  estoppel.  The  drfendant  was  also 
|)ermitted  to  testify  that  he  had  not,  as  secretary  of  the  com- 
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paDy  or  as  a  stockholder,  authorized  Persinger  to  turn 
over  the  notes  to  the  bank.  This  was  admissible  on  the 
same  ground  as  the  last  question.  He  was  further  asked 
whether  the  Opera  House  Company  had,  by  resolution,  au- 
thorized the  transfer.  It  is  argued  that  this  question  wa» 
misleading  because  authority  might  be  given  otherwise 
than  by  resolution,  but  it  was  proper,  by  proof,  to  negative 
geriatim  and  not  collectively  all  the  methods  of  transfer^ 
and  while  the  contents  of  a  resolution  might  not  be  proved 
by  parol,  it  is  always  permissible  in  such  cases  to  inquire 
of  a  witness  as  to  the  existence  of  a  written  instrument  a» 
preliminary  to  its  production,  proof,  or  identification. 

A  page  of  the  treasurer's  book  was  offered  in  evidence^ 
but  two  items  thereon  were  excluded  on  objection  of  the  de- 
fendant. The  exclusion  of  these  items  is  assigned  as  error^ 
No  offer  was  made  disclosing  the  materiality  of  these 
items,  and  while,  perhaps,  the  whole  page  should  have 
gone  in  evidence,  if  any  portion  was  admitted,  still,  a» 
counsel  did  not  point  out  in  what  respect  the  excluded 
items  were  material,  and  as  we  canuot  conceive  from  an  ex* 
amination  of  the  items  themselves  how  they  were  material^ 
the  error,  if  error  it  was,  was  without  prejudice. 

Judgment  affirmed* 
Post,  J.,  not  sitting. 


W.  R.  Snyder  et  al.  v.  F.  I.  Dangler. 

Filed  April  4, 1895.    No.  6126. 

li  Fraudulent  Conveyanoea:  Sales:  Changs  of  Posskb- 
BION.  Where  a  sale  of  goods  ia  not  followed  by  an  actoal  and 
ooDtiDoed  change  of  possession,  the  presumption  is  that  the  sale- 
was  made  with  the  intention  of  hindering,  delaying,  or  defraad* 
lug  creditors  of  the  vendor,  and  in  a  contest  with  such  creditoim 


Vol.  44]         JANUARY  TERM,  1895.  601 


Snyder  v.  Dangler. 


the  burden  is  on  the  Tendee  to  prove  that  he  parchosed  in  good 
faith  and  for  value. 

2*   :   :   :   Bubdbn  of  Pboof.     Therefore,  where 

there  was  evidenee  in  a  contest  between  a  vendee  and  creditors 
of  the  vendor  tending  to  show  that  there  had  been  no  change  of 
possession,  it  was  error  to  instract  the  jary  that  the  harden  of 
proof  was  on  the  creditors  to  establish  frand. 

8. .     A  conveyance  of  goods  for  the  purpose,  on  the  part  of  the 

vendor  known  to  the  vendee,  of  hindering,  delaying,  or  defraud- 
ing creditors  is  void  as  to  such  creditors,  even  though  the  vendor 
be  not  insolvent 


4.  .     All  persons  who  were  creditors  of  the  vendor  at  any  time 

while  the  goods  remained  in  his  possession  or  under  his  control 
are  within  the  protection  of  the  statute  against  fraudulent  con- 
veyances. 

Errob  from  the  district  court  of  Adams  county.  Tried 
below  before  Beall,  J. 

B,  F,  Smithy  for  plaintiffs  in  error,  cited :   Claffin  v.  Ro- 
senberg, 42  Mo.,  439;  MiUs  v.   Tkompson,  72  Mo.,  367; 
WWioyte  V,  Uddl,  9  So.  Rep  [Ala.],  550 ;  Runge  r.  Brown, 
23  Neb.,  817;  Gilbert  r.  Jderriam  &  Roberson  Saddlery 
Co.,  26  Neb.,  194;  Bowie  v.  Spaids,  26  Neb.,  635. 

Papps  A  livens,  eontra,  cited  :  Clark  v.  White,  12  Pet. 
[U.  S.],  178;  Conord  v.  NicoU,  4  Pet.  [U.  S.],  291;  Le- 
vants Appeaiy  112  Pa.  St.,  294;  Dodge  ».  Maaten,  17 
Fed.  Rep.,  660;  Densmorev.  Tomei*,  11  Neb.,  118;  CUm- 
ens  V.  BriUhart,  17  Neb.,  238 ;  Ahiman  v.  Meyer,  19  Neb., 
63;  Stephenson  v,  Ravencroft,  25  Neb.,  678. 

Irvine,  C. 

Dangler  brought  this  action  against  Snyder  for  the  con- 
version of  a  stock  of  merchandise.  Snyder  answered  alleg- 
ing the  recovery  by  Myers  &  Herzog,  Dolan,  Drewery  & 
Co.,  and  Bnrnham,  Bauer  &  Co.  of  judgments  against  Hat- 
tie  R.  Hollingsworth ;  and  that  Snyder,  as  constable,  had 
levied  executions  issued  on  these  judgments  on  the  prop- 
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erty  in  question  as  the  property  of  Hattie  R.  Hollings- 
wortb  and  Iiad  sold  the  property  under  such  executions. 
He  denied  that  Dangler  was  the  owner,  and  alleged  that 
Hattie  Hollingsworth  was  the  owner  at  the  time  of  the 
levy.  Afterwards  the  judgment  creditors  were  admitted 
to  defend,  and  they  answered  in  the  same  manner,  except 
that  they  specially  pleaded  that  the  claim  of  the  plaintiff 
was  made  for  the  purpose  of  hindering,  delaying,  and 
cheating  the  creditors  of  Hollingsworth.  The  reply  was 
a  general  denial.  There  was  a  verdict  and  judgment  for 
the  plaintiff.  The  only  assignments  calling  for  notice  re- 
late to  the  instructions. 

The  theory  of  the  plaintiff  was  that  he  had  purchased  the 
goods  of  Hollingsworth  in  good  faith  and  for  value.  The 
theory  of  the  defendants  was  that  the  pretended  purchase 
was  made  for  the  purpose  of  defrauding  Hollingsworth's 
creditors.  There  was  evidence  tending  to  show  that  prior 
to  the  sale  relied  upon  by  plaintiff,  plaintiff  had  been  in 
charge  of  the  goods  as  the  agent  of  Hollingsworth ;  that  Hol- 
lingd worth's  name  was  on  a  sign  over  the  door;  that  after 
the  purchase  by  plaintiff  he  remained  in  possession  appar- 
ently in  the  same  manner  as  before;  that  the  sign  was  not 
removed  or  changed  and  that  there  was  no  visible  or  actual 
change  in  possession.  On  this  state  of  the  evidence  the 
court,  after  stating  the  issues,  instructed  the  jury  as  fol- 
lows: 

''You  are  instructed  by  the  court  that  it  is  incumbent 
upon  the  plaintiff  to  prove  by  a  fair  preponderance  of  the 
evidence  that  he  was  the  owner  of  the  goods  described  io 
this  case  at  the  time  said  goods  were  levied  upon  by  the 
said  Snyder,  and  it  is  incumbent  upon  the  plaintiff  to  prove 
by  a  fair  preponderance  of  the  facts  all  of  the  material  alle- 
gations made  in  his  petition. 

''The  court  further  instructs  the  jury  that  there  being  a 
general  denial  filed  to  the  answer  of  the  defendant  in  this 
case,  that  it  is  incumbent  upon  the  defendants  in  this  case 
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to  show  by  a  fair  prepoDderance  of  the  evidence  that  the 
purchaiie  of  and  the  transfer  of  the  goods  in  question  by 
H.  R.  Hollingsworth  to  the  plaintiff  was  made  by  the  said 
H.  R.  Hollingaworth  with  the  intention  of  hindering,  de- 
laying,  and  defrauding  her  creditors,  and  that  the  plaintiff 
was  cognizant  of  such  intention,  and  had  notice  and  knowl- 
edge thereof. 

''2.  The  court  instructs  the  jury  in  this  case  that  the 
law  does  not  prevent  a  man  from  selling  or  in  anywise  dis- 
poning of  his  property,  although  he  may  be  insolvent,  and 
the  mere  fact  of  the  transfer  may  tend  to  delay  or  hinder 
his  creditors  will  not,  alone,  render  the  same  fraudulent. 
The  power  of  the  debtor  to  sell  his  property  implies  a  cor- 
responding right  of  another  to  purchase,  and  insolvency 
does  not  vitiate  the  transfer,  and  when  a  transfer  is  made 
for  a  valuable  consideration  there  must  not  only  be  a  fraud- 
ulent intention  on  the  part  of  the  debtor,  but  there  must 
also  be  a  participation  in  that  intention  on  the  part  of  the 
purchaser.  And  if  you  find  in  this  case  that  at  the  time 
of  the  sale  of  the  goods  described  in  the  petition  to  the 
plaintiff  by  H.  R.  Hollingsworth  that  she  was  insolvent, 
the  mere  insolvency  of  the  said  H.  R.  Hollingsworth  at 
that  time  will  not  render  the  sale  fraudulent,  unless  you 
find  that  the  sale  was  made  by  H.  R.  Hollingsworth  with 
the  intention  to  defraud,  hinder,  or  delay  her  creditors,  and 
that  the  plaintiff  in  this  action,  at  the  time  he  purcha.sed 
said  goods,  had  notice  or  knowledge  of  said  indebtedness 
and  insolvency  and  intention;  and  unless  you  so  find, your 
finding  will  be  for  the  plaintiff  in  this  action  showing  the 
amount  of  his  judgment  and  what  the  evidence  shows  the 
goods  in  the  petition  were  worth  at  the  time  they  were 
taken,  with  seven  per  cent  interest  thereon  from  the  time 
of  taking  the  same,  if  you  find  they  were  taken  by  the  de- 
fendant as  charged.'^ 

''5.  The  court  further  instructs  the  jury  in  this  case 
that  the  burden  of  proving  fraud  is  upon  the  defendants  in 
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this  case,  and  that  fraud  is  never  presumed,  and  that  un- 
less the  defendants  by  a  fair  preponderance  of  the  evidence 
establish  the  fact  that  H.  R.  Hollingsworth  sold  the  prop- 
erty described  in  the  petition  to  the  plaintiff  with  the  in- 
tention of  hindering,  delaying,  and  defrauding  her  credit- 
ors, and  that  the  plaintiff  had  knowledge  or  notice  of  such 
facts  that  would  put  a  man  of  ordinary  intelligence  upon 
inquiry  that  would  lead  to  notice,  you  will  find  for  the 
plaintiff. 

^^Instruction  No.  1,  asked  for  by  the  defendants  in  the 
case  below.  'The  court  instructs  the  jury  that  if  you  find 
that  H.  R.  Hollingbworth  was  the  owner  of  the  goods  in 
question,  and  that  F.  I.  Dangler  was  in  charge  of  them 
from  April  1,  1891,  to  the  17th  day  of  August,  1891,  as 
her  agent,  and  the  jury  further  finds  that  after  the  17th 
day  of  August,  1891,  until  the  goods  were  taken  by  the 
constable  September  7,  1891,  the  goods  remained  in  the 
s^ame  place  and  there  was  no  change  of  possession  by 
any  acts  that  would  give  notice  to  outsiders  of  such 
change,  such  as  a  change  of  the  sign  and  visible  acts  of 
ownership,  other  than  that  which  was  exercised  before 
Dangler  claimed  the  goods,  and  the  jury  finds  that  Dang- 
ler had  notice  of  the  existence  of  debts  against  Hattie 
R.  Hollingsworth,  then  Dangler  was  not  a  bona  fide  pur- 
chaser without  notice,  and  he  cannot  recover  against  the 
bona  fide  creditors  of  Hattie  R.  Hollingsworth,  who  had 
levied  executions  upon  the  goods.' 

"Modified  by  the  court:  *  Unless  he.  Dangler,  proves 
that  he  paid  a  valuable  consideration  for  said  stock  of 
goods,  and  that  he  purchased  it  in  good  faith  without  in- 
tent to  hinder  and  delay  the  creditors  in  the  collection  of 
their  debts.'  '* 

All  these  instructions  were  requested  by  the  parties  and 
no  other  material  instructions  were  given.  There  could  be 
no  doubt  that  instructions  1,  2,  and  5,  standing  alone^  would 
be  erroneous  as  applied  to  this  case,  although  they  may  be 
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correct  statements  of  the  law  in  the  abstract.  The  burden 
was  in  the  first  place  on  the  plaintiff  to  establish  his  owner- 
ship of  the  goods  as  the  jury  was  told  in  the  first  instruc- 
tion; but  this  burden  was  satisfied  by  proving  a  sale  in  fact, 
and  then,  if  an  actual  and  continued  change  in  possession 
had  been  established,  the  burden  would  devolve  upon  the 
defendants,  as  stated  elsewhere  in  instructions  1,  2,  and  5, 
to  prove  a  fraudulent  intent  and  a  participation  therein  by 
plaintiff.  But  there  being  evidence  that  no  change  in  pos- 
session had  taken  place,  if  the  jury  found  that  such  was 
the  fact,  the  burdeu  would  remain  upon  the  plaintiff  to  es- 
tablish that  he  purchased  for  value  and  in  good  faith. 
(Compiled  Statutes,  ch.  32,  sec.  11;  Robinson  v.  Uhl,  6 
Neb.,  238;  Densmore  v.  Tomer,  11  Neb.,  118;  Denamore  i\ 
Tomer,  14  Neb.,  392.)  In  view  of  the  evidence  as  to  pos- 
session the  instructions  referred  to  which  were  requested 
by  the  plaintiff  were,  therefore,  misleading,  because  the 
jury  would  infer  that,  regardless  of  the  facts  relating  to 
possession,  the  burden  was  on  the  defendants  to  establish 
fraud.  The  modification  of  the  instruction  asked  by  the 
defendants  we  do  not  think  cured  the  error.  This  modifi- 
cation implies  a  correct  statement  as  to  the  burden  of  proof, 
but  only  by  the  use  of  the  language  '^  unless  he.  Dangler, 
proves,'^  etc.,  whereas  the  first  instruction  and  the  fifth 
requested  by  the  plaintiff  stated  clearly  that  fraud  must  be 
established  by  a  fair  preponderance  of  the  evidence.  The 
court  nowhere  distinguished  the  rules  in  regard  to  the  bur- 
den of  proof  as  depending  on  the  fact  of  possession,  and 
the  instructions  when  taken  as  a  whole,  instead  of  helping 
one  another  out  and  comprising  a  correct  statement  of  the 
law,  were  confusing  and  misleading.  The  case  illustrates 
the  fact  that  the  trial  judge  should  assume  the  duty  of 
himself  preparing  instructions  covering  the  law  of  the  case 
and  not  depend  entirely  upon  instructions  requested  by  the 
parties,  which  will  seldom  alone  afford  a  systematic  and 
logical  statement  of  the  law. 
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The  defeDdant  in  error  seeks  to  avoid  the  effect  of  the 
instructioos  bj  urging  that  the  plaintiff  was  in  any  view 
entitled  to  a  verdict,  because  it  was  not  shown  that  Hol- 
lingsworth  was  insolvent.  This  is  immaterial.  The  stat- 
ute makes  all  conveyances  of  goods  or  things  in  action 
void  as  against  creditors  when  made  with  the  intent  of 
hindering,  delaying,  or  defrauding  creditors.  (Compiled 
Statutes,  ch.  32,  sec.  17.)  It  is  the  intent  with  which  the 
conveyance  is  made,  and  not  the  fact  that  it  necessarily 
operates  to  defraud  creditors,  which  avoids  it. 

It  is  also  urged  that  the  defenilants  were  not  creditors 
within  the  meaning  of  the  statute.  The  proof  shows 
they  were  creditors  before  the  sale  and  during  the  whole 
time  intervening  between  the  sale  and  the  levy.  They 
were,  therefore,  within  the  protection  of  the  law.  (Compiled 
Statutes,  ch.  32,  sec.  12;  Densmore  v.  Ttymer,  14  Neb.,  392.) 


Reversed  and  remanded. 
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Arthur  J.  Richardson  y.  Susan  F.  Haustead. 

FiLBD  April  4, 1895.    No.  6037. 

1.  Trespassing  Animals :  Duty  of  Distrainor  to  Fskd.    The 

owner  of  live  stock  taken  up  under  the  herd  law  hj  the  owner 
of  cultivated  lands,  on  which  they  are  found  tresparaing,  is  not» 
while  the  stock  remains  in  the  possession  of  the  land-owner  hy 
Tirtoe  of  his  lien,  under  obligations  to  feed,  water,  or  care  for 
such  stock.     Such  obligations  devolve  upon  the  lienor. 

2.  :  :  Dbgreb  of  Cars.  In  keeping  the  stock  and  car- 
ing therefor  the  lienor  is  required  to  exercise  only  such  care  as 
would  be  exercised  by  a  person  of  ordinary  prodenoe  under  the 
circumstances. 

3.  :  arbitratiok:  Rb9  Adjudioata:  Damaoxb  to  Stock. 

The  authority  of  arbitrators  appointed  under  the  herd  law  is 
mtrely  to  appraise  the  damages  and  costs  sustained  by  the  land- 
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owner,  and,  therefore,  any  right  of  action  which  may  accrae 
to  the  owner  of  the  stock  by  reason  of  the  former's  negligence 
in  keeping  the  same  is  not  barred  by  the  fact  that  the  statutory 
arbitration  was  had  and  damages  assessed  and  paid. 

4.  Instractions.  An  instruction  which  misstates  the  law  is  not 
cured  by  other  instrnctions  stating  it  correctly,  because  the  jury 
would  be  left  in  doubt  as  to  which  paragraph  was  correct  (  Was-- 
mm  V,  Palmer,  13  Neb.,  376.) 

Erbor  from  the  district  court  of  York  county.  Tried 
below  before  Wheeler^  J. 

Sedgwick  &  Power ^  for  plaintiff  in  error. 

Harlan  &  Harlan^  contra. 

Irvine,  C. 

The  plaintiff  in  error  seized  certain  live  stock  of  the  de- 
fendant in  error  found  trespassing  upon  his  land.  Arbi- 
trators were  appointed  under  the  herd  law,  damages  as- 
sessed and  paid.  Among  the  animals  so  taken  up  were 
certain  milch  cows.  Thereafter  the  defendant  in  error 
brought  this  action  against  the  plaintiff  in  error,  alleging 
that  while  the  stock  was  in  his  possession  he  had  negli- 
gently failed  to  properly  feed,  water,  and  care  for  said 
stock,  and  to  milk  said  cows,  whereby  said  stock  was  dam- 
aged. On  the  issues  joined,  which  need  not  be  here  set 
out,  there  was  a  verdict  for  the  defendant  in  error  for  $1, 
and  the  plaintiff  in  error  brings  the  case  here  because,  as 
he  says,  he  deems  the  questions  of  law  involved  of  suf- 
ficient general  importance  to  justify  his  course  in  spite  of 
the  small  amount  of  the  judgment. 

The  only  assignments  of  error  discussed  in  the  briefs 
are  directed  against  the  eighth,  ninth,  and  eleventh  in- 
structions given  by  the  court.     These  are  as  follows : 

**8.  You  are  instructed  that  where  stock  of  any  kind  is 
taken  up  for  trespass  the  owner  thereof  is  not  required  to 
Icok  after,  feed,  water,  or  care  for  the  same;  and  if  any 
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portion  thereof  are  milch  cows,  the  owner  is  not  required 
to  milk  the  same,  but  is  justified  -in  leaving  the  feeding, 
watering,  and  caring  of  such  stock,  and  the  milking  of 
such  cows,  to  the  party  taking  up  the  same,  and  you  are 
instructed  that  in  this  case  the  plaintiff  was  under  no  obh'- 
gations  to  feed,  water,  or  care  for  the  stock  or  to  milk  her 
cows  while  in  the  possession  of  the  defendant. 

^'  9.  You  are  instructed  that  the  fact  that  the  notice  was 
served  on  plaintiff  to  pay  damages  claimed  by  the  de- 
fendant by  reason  of  the  trespass  of  the  said  stock  upon  the 
land  of  defendant,  and  that  damages  for  the  same  were 
paid  by  the  plaintiff,  in  no  way  affects  the  right  of  the 
plaintiff  to  recover  such  damages  from  the  defendant  as 
you  find  from  the  evidence  she  has  sustained." 

'^11.  But  if  you  find  by  a  preponderance  of  the  evidence 
in  this  case  that  the  defendant,  while  in  the  possession  of 
the  stock  and  milch  cows  of  the  plaintiff,  failed  to  so  keep, 
water,  or  milk  the  same  as  to  prevent  injury  resulting 
therefrom,  you  should  find  for  the  plaintiff  in  such  sum 
as  is  equal  to  the  damage  that  you  find  from  all  the  evi- 
dence the  plaintiff  has  sustained  by  reason  of  the  failane 
of  the  defendant  to  so  keep,  feed,  water,  or  milk  such  stock 
or  milch  cows  of  the  defendant.'' 

No  particular  criticism  is  made  upon  the  eighth  instruc- 
tion, except  as  it  is  connected  with  the  ninth  and  eleventh. 
We  think  the  instruction  was  correct.  The  herd  law  (cb. 
2,  art.  3,  Compiled  Statutes)  gives  to  owner  of  cultivated 
lands  a  lien  for  his  damages  upon  animals  tr€8{)assing 
thereon,  and  authorizes  him  to  take  the  stock  into  his  pos- 
session. It  follows,  therefore,  that  when  the  land-owner 
avails  himself  of  the  statute  by  taking  up  the  stock  he  is 
entitled  to  the  possession  hereof,  and  the  owner  of  the  stock 
is  not  only  under  no  obligations  to  care  for  the  same  while 
so  held,  but  he  has  no  right  to  interfere  with  the  possession 
of  the  lienor.  He  has  certainly  no  implied  license  to  enter 
upon  the  lands  of  the  lienor  for  the  purpose  of  caring  for 
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the  stocky  and  if  he  undertook  to  do  so  without  express 
license  he  would  himself  become  a  trespasser. 

The  ninth  instruction  is  criticised  because,  as  counsel 
argue,  if  it  is  true  tliat  proceedings  under  the  lierd  law  in 
no  way  affect  the  right  to  recover  damages  in  such  a  case 
as  the  present,  then  one  who  takes  up  cattle  damage  feas- 
ant becomes  a  trespasser  and  the  herd  law  is  in  effect  re- 
pealed. We  do  not  think  this  a  just  criticism  of  the  in- 
struction. The  court  was  not  speaking  of  the  recovery  of 
any  damages  except  such  as  were  sued  for  in  this  case,  to- 
wit,  those  caused  by  negligence  in  the  keeping  of  the  stock. 
As  applied  to  such  a  case  it  is  true  that  the  award  and 
payment  of  damages  to  the  land-owner  under  the  herd  law 
nloes  notaffect  any  cause  of  action  the  owner  of  the  ani- 
mals may  have  for  such  negligence.  The  only  issue  before 
the  arbitrators  is  the  amount  of  damages  done  by  the  stock 
'  to  the  cultivated  land,  and  the  costs  incurred  by  the  owner 
of  the  land.  This  is  all  the  arbitrators  may  find,  and  it  is 
only  for  this  that  the  statute  authorizes  the  entry  of  judg- 
ment. Therefore,  for  any  tort  incidentally  committed  the 
parties  have  no  remedy  under  the  herd  law,  but  are  rele- 
gated to  the  ordinary  procedure. 

The  eleventh  instruction  we  think  erroneous.  The  word 
^Hherefrom''  renders  the  instruction  somewhat  ambiguous, 
but  we  think  that  its  clear  effect  was  to  convey  to  the  jury 
the  impression  that  it  was  the  duty  of  the  defendant  below« 
while  in  possession  of  the  stock,  to  so  keep,  feed,  water,  or 
milk  the  same  as  to  prevent  injury  to  the  stock,  and  if  he 
failed  to  do  so  he  would  be  liable  for  any  injury  resulting 
from  such  failure.  This  makes  the  lienor  an  insurer  of 
the  safety  of  the  stock  against  all  damages  arising  from  the 
manner  in  which  it  is  kept.  The  lienor^s  duty  is  not  so 
great.  His  position  is  analogous  to  that  of  a  bailee,  and 
he  is  only  require<1  in  the  care  of  the  stock  to  take  such 
precautions  as  a  person  of  ordinary  prudence  would  take 
under  similar  circumstances.  In  the  fifth  and  again  in  the 
43 
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seventh  instruction  tlie  court  stated  correctly  the  rule  oF 
care  required,  and  defendant  in  error  contends  that  the 
eleventh  instruction  was  thereby  cured  under  the  rule  re* 
quiring  the  whole  charge  to  be  construed  together.  But 
this  is  not  a  case  where  an  instruction  incomplete  in  itself 
or  too  general  is  helped  out  by  further  instructions  explain- 
ing, complementing,  or  qualifying  the  first.  Here,  the  rule 
stated  in  the  eleventh  instruction  is  in  conflict  with  the  rule 
stated  in  the  fifth  and  in  the  seventh.  In  such  case  it  is 
impossible  to  say  which  instruction  the  jury  followed,  and 
the  correct  instructions  do  not  cure  the  error.  (  Wasson  r» 
Palmer,  13  Neb.,  376;  Ballard  v.  State,  19  Neb.,  609; 
Fitzgerald  r.  Meyer,  25  Neb.,  77;  McCleneghanv.  Omaha 
&  R.  V.  R.  Co.,  25  Neb.,  523;  Rohh  v.  StaU,  35  Neb.,  285; 
Firet  Nai,  Bank  v.  Lowrey,  36  Neb.,  290;  Oarson  r.  Stev^ 
ens,  40  Neb.,  112.)  For  the  error  in  the  eleventh  instruc- 
tion the  judgment  must  be  reversed. 


Reversed  and  remanded. 
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A.  B.  Smith  y.  Richard  J.  Mason. 

Filed  Ap&il  6, 1895.    Na  6185. 

1.  Principal  and  Surety :  Payment  by  One  Subbty:  Oontbi- 

BunoN.  Where  one  of  two  or  more  anretiee  discharges  the  debt 
of  the  principal  debtor,  by  giving  his  indiTidnal  note  for  part  of 
the  sam  due  and  money  for  the  residue,  which  is  received  by  the 
creditor  as  payment,  and  the  evidence  of  the  original  debt  sor- 
rondered,  such  surety  is  entitled  to  demand  contribation  from 
the  other  joint  sureties,  although  the  new  note  has  not  been 
paid. 

2.  :  :  :  Amount  op  Recovkry.     In  an  action 

by  a  surety  against  one  of  several  co-sureties  for  contribution^ 
the  share  to  be  recovered  is  controlled  by  the  n amber  of  solvent 
co-aareties.     In  other  words,  the  insolvent  ones  are  to  be  ez- 
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clnded,  and  the  burden  must  be  distri  bated  equally  between* 
the  saretiea  who  remain  solvent. 


3.  :  :  :  INSOLYENCT  OF  Principal.     In  order 

to  recover  contribntion  it  is  not  neoeasaiy  to  aver  and  prove  the* 
insolvency  of  the  principal  debtor. 

4.  ;  :  .     The  mere  refnsal  of  a  snrety  to  accept 

property  from  the  principal  as  indemnity  will  not  defeat  hi» 
right  to  contribntion  where  he  has  paid  the  original  debt. 

5.  — :  :  :  Interest.     In  an  action  by  one  surety 

against  co-sureties  for  contribution,  the  plaintiff  is  entitled  to  the 
legal  rate  of  interest  on  the  amount  paid  by  him  from  the  date 
of  such  pflyment. 

4L  :  Extension  of  Time:  Consideration.     An  agreement 


between  a  creditor  and  the  principal  debtor  for  an  extension  of 
the  time  of  payment  will  not  operate  to  release  the  snre^,  where 
there  is  no  consideration  for  the  agreement. 

7.  :  :  .     The  mere  voluntary  forbearance  on  the 

part  of  the  creditor,  enlarging  the  time  of  payment,  without 
consideration,  or  the  mere  failure  to  institute  an  action  against 
the  principal  when  the  debt  becomes  due,  will  not  alone  dis-^ 
charge  the  surety. 

&  Beview:  Assionmsnts  of  Error.  In  order  to  obtain  a  review- 
of  the  rulings  of  the  trial  court  on  the  admission  or  exclusion  of 
evidence,  the  particular  rulings  relied  upon  for  a  reversal  must, 
be  specifically  assigned  in  the  petition  in  error. 

9.  Foreign  Statutes:  Pleadinq  and  Proof.    The  statutes  of 
another  state  must  be  pleaded  and  proved  to  be  of  any  avaih 
In  the  absence  of  evidence  to  the  contrary,  the  laws  of  the  sister 
state  will  be  presumed  to  be  the  same  as  our  own. 

Errob  from  the  district  oourt  of  Clay  oounty.     Tried: 
below  before  Hastings,  J. 

See  opinion  for  references  to  authorities  upon  the  propo- 
sitions discussed. 

Thomas  Ryan  and  Jl  X.  Epperson  &  Sons,  for  plaintiff" 
in  error. 

Thomas  H.  Matters  and  C.  J.  Dilworth,  contra. 
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NORVAL,  C.  J. 

On  the  2l6t  day  of  August,  1888,  the  plaiDtiff  and  de- 
fendant, together  with  S.  M.  Jjewis  and  J.  E.  Hopper,  exe- 
cuted a  promissory  note  as  sureties  for  one  William  Mason, 
calling  for  the  sum  of  $1,000,  drawing  interest  at  seven 
per  cent  from  date,  payable  to  the  order  of  Robert  Frost's 
Sons,  and  maturing  iu  two  years.  The  principal  debtor 
being  insolvent,  and  having  failed  to  pay  the  note  at  ma- 
turity, the  plaintiff  below,  Richard  J.  Mason,  paid  the 
same,  and  on  September  9,  1892,  brought  this  action  for 
coutribution  against  his  co-surety,  A.  B.  Smith.  The  pe- 
tion  alleges  the  execution  and  delivery  of  the  note;  that 
Lewis,  Hopper,  and  the  plaintiff  and  defendant  signed  the 
same  as  sureties  merely ;  that  the  principal  on  said  note, 
William  &{ason,  had  become  insolvent  at  the  maturity 
thereof,  and  the  plaintiff  was  compelled  to,  and  did,  pay 
said  note  on  the  21st  day  of  August,  1891,  and  said  Lewis 
and  Hopper  were  insolvent  when  the  note  became  due,  and 
have  been  ever  since  said  time;  that  the  plaintiff  requested 
the  defendant  on  September  5,  1892,  to  pay  the  sum  of 
$647.35,  as  his  contributive  share  of  said  note,  which  he 
refused  to  do,  and  that  no  part  of  said  amount  has  been 
paid.  The  defendant,  for  answer,  admits  the  execution  and 
<lelivery  of  the  note  as  alleged  by  the  plaintiff,  denies  all 
other  averments  of  the  petition,  and  alleges  that  an  exten- 
sion of  the  time  of  payment  of  the  note  was  granted  the 
said  William  Mason  and  the  plaintiff,  without  the  consent 
of  the  defendant.  For  further  answer  it  is  alleged  that 
about  the  time  the  note  became  due  the  principal  signer, 
William  Mason,  offered  to  turn  over  to  the  plaintiff  prop- 
erty of  sufficient  value  to  pay  the  amount  due  thereon,  to 
indemnify  and  save  the  plaintiff  harmless  from  any  loss  on 
account  of  his  having  signed  said  note,  but  the  plaintiff  re- 
fused to  receive  or  accept  the  indemnity  so  offered  him  and 
failed  to  inform  the  defendant  of  the  fact  until  after  this 
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suit  was  brought.  The  plaintiff  replied^  denying  all  new 
matter  in  the  answer.  There  was  a  verdict  for  the  plaintiff 
below  in  the  sum  of  $714.40,  the  defendant  presente<l  a 
motion  for  a  new  trial,  which  was  overruled  by  the  court, 
and  the  plaintiff  having  entered  a  remittitur  in  the  sum  of 
142.35,  judgment  was  rendered  upon  the  verdict  against 
the  defendant  in  the  s^iim  of  $672.05,  to  review  which  he 
has  removed  the  cause  to  this  court  by  proceedings  in  error. 
It  is  insisted  that  the  verdict  is  not  sustained  by  suffi- 
cient evidence,  for  the  following  reasons : 

1.  Because  the  plaintiff  has  never  paid  the  note. 

2.  The  evidence  fails  to  show  the  insolvency  of  the  co- 
sureties, Lewis  and  Hopper. 

3.  That  there  was  an  extension  of  the  time  of  payment, 
without  the  defendant's  consent,  which  released  him  from 
all  liability. 

We  will  notice  these  objections  in  the  order  stated.  On 
the  question  of  payment  the  uncontradicted  evidence  dis- 
closes that  on  August  21, 1891,  the  defendant  in  error  paid 
the  payees  named  in  the  note  about  the  sum  of  $200  in 
cash,  and  for  the  remainder  of  the  debt  he  executed  and 
<lelivered  to  them  his  individual  promissory  note.  At  the 
same  time  the  original  note  was  surrendered  to  the  defend- 
ant in  error  with  this  indorsement  made  thereon  by  the 
holders  thereof:  ''One  thousand  two  hundred  and  ten 
dollars  paid  August  21,  1891,  by  R.  J.  Mahou,  in  full  sat- 
isfaction of  this  note.  R.  Frost  &  Sons."  The  evidence 
fails  to  disclo-^e  whether  the  note  executed  on  August  21 
has  been  paid  by  the  maker  or  not.  It  is  insisted  that 
upon  the  facts  above  stated  contribution  cannot  be  enforced 
by  the  defendant  in  error  against  his  co-sureties  or  either 
of  them,  since  it  has  not  been  shown  that  the  second  note 
has  been  paid.  It  is  well  settled  that  before  a  surety  is 
entitled  to  call  upon  a  co-surety  for  contribution  he  must 
have  actually  paid  the  debt.  (Bispham,  Principles  of 
Equity,  sec.  330,  and  cases  cited.)     But  this  doctrine  does 
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not  require  that  the  indebtedoess  should  have  been  paid  in 
money  bj  the  surety.     If  there  has  been  delivered  to  the 
holder  of  the  obligation,  property  which  is  received  in  full 
satisfaction  of  the  demnnd,  it  is  equivalent  to  a  payment 
in  cash,  and  will  authorize  the  surety  to  call  upon  his  co- 
sureties for  reimbursement  on  the  basis  of  the  value  of  the 
property  so  turned  over,  not  exceeding  the  debt  thereby 
discharged.     So,  too,  the  taking  of  the  individual  note  of 
the  surety  for  the  debt  is  as  much  a  payment,  and  author- 
izes an  action  against  the  co-surety,  as  though  the  payment 
had  been  made  in  money.     We  entertain  no  doubt  that 
the  mere  taking  of  a  new  note  will  not  be  regarded  as  a 
payment,  in  the  absence  of  an  agreement  or  understanding 
that  it  shall  have  that  efifect.     The  controlling  question  is 
whether  the  note  of  the  defendant  in  error  was  taken  as  an 
extinguishment  of  the  original  debt.     The  proofs  show 
tliat  it  was  so  received  and  accepted  by  R.  Frost  &  Sons, 
therefore,  it  was  entirely  immaterial  whether  the  individ- 
ual note  given  by  the  defendant  in  error  has  been  paid  or 
not.    As  l)€t\veen  co-i^ureties,  a  discharge  of  iheir  obligation 
by  the  acceptance  in  lieu  thereof,  by  the  creditor,  of  the  note 
of  one  of  the  sureties  for  part  of  the  debt  and  money  for  the 
residue  is  deemed  in  law  such  a  payment  as  will  entitle  such 
surety  to  demand  contribution  from  the  other  joint  sure- 
ties, even  though  the  substituted  note  has  not  been  paid. 
The  rule  applicable  to  the  case  under  consideration  is  cor- 
rectly stated  in  1  Brandt,  Suretyship  &  Guaranty,  sec.  285, 
thus:  ''  If  two  co-sureties  are  bound  for  a  debt,  and  one  of 
them  pays  it  by  giving  his  note  for  it,  wiiich  is  accepted 
by  the  creditor  as  payment,  the  surety  thus  paying  may  at 
once,  and  before  paying  the  note  so  given  as  payment,  sue 
his  co-surety  for  contribution  the  same  as  if  he  had  paid 
the  debt  in  muuey.     In  holding  this  it  has   been  said: 
*  Where  one  person  is  obli{raied  to  pay  money  for  the  use 
of  another,  a  payment  made  in  any  mode,  either  property  or 
negotiable  paper  or  securities,  if  such  payment  is  i*eceived  as 
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full  satisfaction  of  the  demand,  it  is  equivalent  to,  and  will 
be  treated  as,  a  payment  in  cash.  *  *  n^  Where  the 
payment  is  received  as  a  complete  satisfaction,  and  the  debt 
or  obligation  is  extinguished,  it  is  a  matter  of  no  moment 
4o  the  person  to  whose  use  the  payment  is  made  whether 
it  is  made  in  money,  property,  or  obligations.  The  benefit 
to  him  is  the  same,  and  the  obligation  to  refund  should  be 
the  same.'  "  The  doctrine  of  the  text  is  abundantly  sus- 
tained by  numerous  decisions,  among  which  are  the  follow- 
lowing :  Witherby  v,  Mann,  11  Johns.  [N.Y.],  518;  Stone  r. 
J^orteTj  4  Dana  [Ky.],  207 ;  Robertson  v.  JUdxcey,  6  Dana, 
XKy.],  101 ;  Cornwall  V.  Gould,  4  Pick.  [Mass.],  444;  Stub- 
Jnna  v.  Mitchell,  82  Ky.,  536 ;  Atkinson  v.  Stewart,  2  B. 
Mon.  [Ky.],  348;  Ralston  r.  Wood,  15  111.,  159;  Brisendine 
«.  Martin,  1  Ired.  Law  [N.  Car.],  286  ;  Pinkston  v.  Talia- 
ferro, 9  Ala.,  547 ;  Anthony  v.  Percifull,  8  Ark.  [3  Eng.], 
494 ;  White  v.  Carlton,  52  Ind.,  371 ;  KeUer  v.  Boatman, 
49  Ind.,  104. 

The  case  of  BeU  v.  Boyd,  76  Tex.,  133,  cited  in  the 
t^rief  of  plaintiff  in  error,  does  not  conflict  with  the  rule 
above  stated.  In  that  case  a  principal  and  one  of  several 
isureties  executed  their  note,  which  was  accepted  by  the 
•creditor,  in  payment  of  the  former  note.  While  it  was 
iield  in  that  case  that  the  surety  upon  the  new  note  was 
not  entitled  to  contribution  from  the  sureties  upon  the  orig- 
inal note,  the  court  recognize  the  doctrine  that,  where  one 
of  several  sureties  discharges  the  original  obligation  by  his 
individual  note,  he  is  in  a  position  to  recover  contribution 
from  his  co-sureties.  We  find  no  fault  with  the  decision 
referred  to.  There  was  no  payment  of  the  original  indebt- 
>eduess,  but  merely  a  change  in  the  form  of  the  contract  by 
the  principal  and  one  of  the  sureties  to  the  first  note,  giv- 
ing a  new  obligation.  This  had  the  effect  to  release  and 
•discharge  the  sureties  who  did  not  sign  the  last  note  from 
their  obligation  to  the  creditor,  as  well  as  from  contribu- 
tion   to  their  co-surety.     Ordinarily,  where  one  of  sev- 
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eral  sureties,  who  are  equally  bound,  pays  the  debt,  he  is 
entitled  to  recover  as  contribution  from  the  solvent  go* 
sureties  a  'pro  rata  share  of  the  amount  so  paid,  with  in-- 
terest.  There  are  some  cases  which  hold  that  in  an  action 
for  contribution  the  question  of  solvency  or  insolvency  of 
the  co-sureties  is  not  material,  but  that  the  one  paying  the 
debt  is  entitled  to  recover  contribution  without  regard  to 
the  insolvency  of  any  of  them.  The  better  and  the  more 
equitable  rule,  one  supported  by  the  weight  of  authority^ 
and  which  we  think  should  obtain,  is  that  contributioa 
must  be  based  upon  the  number  of  solvent  co-sureties.  In 
other  words,  the  insolvent  ones  are  to  be  excluded,  and  the 
burden  must  be  distributed  equally  between  those  who  are 
solvent.  {Breckinridge  v.  Taylor ^  6  Dana  [Ky.],  110; 
Boaley  v,  Taylor,  5  Dana  [Ky.],  157;  Motrison  v.  PoyntZy 
7  Dana  [Ky.],  307;  Henderson  v.  McDuffee  5  N.  H.,  38; 
Bi'oasdman  v,  Paige,  11  N.  H.,  431;  Burroughs  v,  LoUy 
19  Cal.,  125;  Acers  v.  Ourtie,  68  Tex.,  423;  LiddeU  r. 
Wi^well,  59  Vt.,  365;  Young  v.  Clark,  2  Ala,,  264;  Youngs 
V.  Lyons,  8  Gill  [Md,],  162;  Gross  v.  Davis,  87  Tenn.^ 
226.) 

As  regards  the  insolvency  of  the  co-sureties,  Lewis  and 
Hopper,  the  evidence  in  the  bill  of  exceptions  is  all  one 
way,  and  shows  that  they  are  married  men,  and  while  they 
own  some  little  property,  it  is  exempt,  and  that  nothing 
could  be  collected  from  either  upon  execution.  We  think 
the  evidence  fully  and  clearly  established  their  insolveucy. 
The  proofs  tend  to  show  that  William  Mason,  the  princi- 
pal maker  of  the  note,  is  insolvent,  and  payment  cannot  be 
obtained  from  him.  Wliether  sufficient  toestabliali  his  in- 
solvency, is  not  important.  According  to  the  weight  of 
authority,  the  right  of  the  surety  to  recover  contribution 
from  a  co-surety  in  no  manner  depends  upon  the  insolvency 
of  the  principal  debtor,  although  the  decisions  upon  the 
subject  are  not  harmonious.  (Roberts  v.  Adams,  6  Porter 
[Ala.],  361;  Buckner  v.  Stewart,  34  Ala.,  529;  Sloo  r. 
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Pool,  15  III.,  47;  Rankin  v.  CoIlinSy  50  Ind.,  158;  Judah 
V.  Mieure,  5  Blackf.  [Ind.],  171 ;  1  Brandt,  Suretyship, 
sec.  290.) 

It  is  argued  that  the  defendant  in  error  was  released 
from  all  liability  by  an  extension  of  the  time  of  payment 
of  the  original  indebtedness.  This  defense  is  not  available 
for  two  reasons :  First,  it  is  not  sufficiently  pleaded  in  the 
answer.  It  is  there  averred  that  the  date. of  payment  of 
the  debt  was  extended  by  the  creditors  without  the  defend- 
ant's consent,  but  it  is  not  alleged  that  there  was  any  con- 
sideration for  such  extension.  In  order  that  an  agreement 
to  extend  the  time  of  payment  made  by  the  creditor  with 
the  principal  debtor  may  operate  to  release  the  surety,  it 
must  be  for  a  sufficient  consideration  and  without  the  sure- 
ties' consent.  {Burr  v.  Boya\  2  Neb.,  265;  Dillon  v.  Ruaselly 
5  Neb.,  484.)  If  the  consideration  for  such  extension  must 
be  proved,  and  there  can  be  no  doubt  of  it,  it  must  also  be 
pleaded.  In  the  next  place,  it  does  not  appear  from  the 
record  that  there  was  any  agreement  entered  into  for  an 
extension  of  the  time  of  payment  of  the  original  note,  but 
the  evidence  shows  the  contrary  to  be  true.  The  note  ma- 
tured August  1,  1890,  and  was  not  taken  up  until  a  year 
later;  but  this  fact  alone  did  not  discharge  the  sureties. 
There  was  but  merely  a  voluntary  forbearance  on  the  part 
of  the  payees  to  enforce  the  collection  of  the  note,  witliout 
any  consideration  for  the  same.  The  mere  failure  to  bring 
an  action  upon  the  note  when  it  matured  did  not  have  the 
eflTect  to  release  the  sureties.  {Dillon  ».  Ruaseliy  supra; 
Sheldon  v.  WilUama,  11  Neb.,  272.) 

It  is  contended  that  the  verdict  is  contrary  to  the  fourth 
instruction  to  the  jury  given  by  the  court  upon  its  own 
motion,  which  was  to  the  effect  that  if  the  jury  found  from 
the  evidence  that  plaintiff  was  surety  on,  and  was  compelle<l 
to  pay,  the  note  in  controversy,  and  that  his  co-sureties, 
Lewis  and  Hopper,  were  solvent,  plaintiff  was  entitled  to 
recover  from  the  defendant  a  sum  equal  to  one-funrth  of 
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the  amount  paid  by  the  plaintiff  with  seven  per  cent  inter- 
est from  the  time  of  payment.  The  judgment  being  for 
one-half  the  sum  paid  by  the  plaintiff  with  interest  thereon, 
it  is  argued  that  the  jury  disregarded  the  fourth  instruction. 
This  could  not  be  so  unless  there  was  insufficient  evidence 
before  the  jury  upon  which  to  base  a  finding  that  Lewis 
and  Hopper  were  insolvent.  We  have  already  passed  upon 
the  proposition  adversely  to  the  defendants  in  another  part 
of  the  opinion.  Both  Lewis  and  Hopper  being  execution 
proof,  under  the  rule  stated  above,  and  announced  in  the 
third  paragraph  of  the  chsirge  of  the  court,  the  measure  of 
the  plaintiff's  recovery  was  one-half  of  the  sum  paid  by 
him  to  discharge  the  origitial  indebtedness,  with  interest. 
The  verdict  is  not  contrary  to  the  instructions. 

William  Mason  was  called  and  examined  as  a  witnes.s 
on  behalf  of  the  defendant,  and  during  such  examination 
was  asked  this  question:  '^ State  whether  anything  was 
said  between  you  and  your  brother  [referring  to  defendant 
in  error]  or  on  your  part  in  relation  to  turning  out  to  him, 
as  security  or  indemnity,  this  land  in  payment  as  far  as  it 
would  go,  on  payment  of  this  debt.''  Plaintiff  objected 
to  the  question  being  answered,  for  incompetency  and  irrel- 
evancy, which  objection  was  sustained,  and  an  exception 
taken.  Thereupon  the  defendant  made  the  following  offer 
of  proof:  **The  defendant  now  offers  to  show  by  this  wit- 
ness that  on  or  about  the  time  the  plaintiff  claims  to  have 
taken  up  the  original  note,  he  [witness]  had  a  quarter  sec- 
tion of  land  in  Furnas  county,  Nebraska,  of  the  value  of 
sixteen  hundred  dollars;  that  this  land  he  offered  to  turn 
out  to  the  plaintiff,  his  brother,  Richard  Mason,  to  indem- 
nify and  secure  tiie  payment  as  far  as  it  might  go  on  this 
obligation,  which  he  claims  to  have  taken  up  from  Frost's 
sons,  and  that  the  tender  remained  good  fur  some  months 
afterwards;  that  the  plaintiff,  Richard  Mason,  without 
consulting  with  Mr.  Smith  or  any  of  the  parties  to  the 
note,  upon  his  own  motion  refused  to  receive  this  proj)erty 
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for  himself  or  the  sureties,  and  refused  to  have  anything 
to  do  with  it  whatever,  either  as  an  indemnity  or  payment; 
that  he  never  gave  Mr.  Smith  and  the  other  co-signers  of  the 
note  notice  of  such  having  been  oifered  or  tendered;  that  Mr. 
Smith  and  the  other  co-signers  were  ignorant  of  the  fact 
until  after  this  suit  had  been  brought;  that  the  plaintiff  re- 
fused to  receive  it,  and  wholly  failed  to  notify  any  of  the  par- 
ties of  there  being  this  or  any  other  property  that  might  be 
applied  in  this  way;  that  the  property  and  these  proceeds 
have  since  been  disposed  of,  and  was  not  at  the  time  this 
suit  was  brought  available  for  the  purpose  it  was  offered. 
Objected  to,  as  incompetent,  immaterial,  and  irrelevant. 
Sustained.  Exception.''  There  was  no  error  in  excluding 
the  foregoing  offered  testimony.  The  facts  sought  to  be 
established  thereby  did  not  constitute  either  full  or  partial 
defense  to  the  action.  We  are  not  aware  of  any  rule  of 
law  which  made  it  the  duty  of  the  plaintiff  to  accept  from 
the  principal  debtor  property  as  security  or  indemnity 
against  loss  by  reason  of  his  having  signed  the  note. 
Plaintiff  in  error  has  cited  in  his  brief  cases  which  sastain 
the  familiar  doctrine  that,  where  one  ^arety  has  accepted 
security  from  the  principal  debtor,  all  the  co-sureties  are 
entitled  to  the  benefit  thereof;  and  if  such  security  is  re- 
leased or  given  up  without  the  consent  of  all  the  joint 
sureties,  the  one  so  releasing  cannot  obtain  contribution 
against  the  others.  This  principle  has  long  been  recog- 
nized and  applied  by  the  courts,  but  it  is  no  warrant  for 
holding  that  a  surety  is  bound  at  his  peril  to  accept  indem- 
nity from  his  principal  when  offered,  and  if  he  fails  so  to 
do,  that  he  is  not  entitled  to  contribution  from  his  co-sure- 
ties. There  is  another  reason  why  we  cannot  reverse  the 
judgment  for  the  failure  to  admit  the  testimony  already 
mentioned,  and  that  is  the  question  is  not  sufiBciently  raised 
by  the  petition  in  error.  During  the  trial  numerous  rul- 
ings adverse  to  the  plaintiff  in  error  were  made  by  the 
court  on  the  admission  and  exclusion  of  testimony,  yet  not 
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one  of  such  rulings  has  been  specifically  assigned  as  error 
in  the  petition  in  error,  the  assignments  therein  being  gen- 
eral and  indefinite,  such  as  ^'the  court  erred  in  excluding 
evidence  offered  by  the  defendant ''  and  *Hhe  court  erred  in 
admitting  evidence  offered  by  the  plaintiff  and  objected  to 
by  the  defendant/'  Similar  assignments  have  frequently 
been  held  too  indefinite  to  be  considered.  (  Wanzer  v.  State^ 
41  Neb.,  238;  Kirkendall  v.  Davis,  41  Neb.,  285;  Cortel- 
you  V,  Maberty  40  Neb.,  512;  Bloedel  v,  Zimmerman^  41 
Neb.,  695;  Wondeidickv.  Walker,  41  Neb.,  806;  Wiseman  v. 
Zlegler,  41  Neb.,  886.) 

In  the  brief  filed  several  rulings  of  the  court  on  the  ad- 
mission and  exclusion  of  testimony  relating  to  the  solvency 
or  insolvency  of  the  co-sureties  and  to  the  extension  of  the 
time  of  payment  of  the  original  note  are  discussed,  but 
such  rulings  will  not  be  reviewed  or  considered  by  us,  be- 
cause of  the  insufficiency  of  the  assignments  in  the  petition 
in  error  relating  thereto. 

The  eighth  assignment  in  the  petition  in  error  is  as  fol- 
lows: 

''8.  The  court  erred  in  excluding  instructions  1,  2,  and 
3  requested  by  the  defendant." 

The  first  and  second  requests  were  not  based  upon  the  evi- 
dence in  the  case,  and  for  that  reason  they  were  properly  re- 
jected. Had  the  offered  testimony  above  set  out,  which  was 
excluded,  been  admitted,  then  there  would  have  been  evidence 
before  the  jury  upon  which  to  base  these  requests  to  charge. 
The  three  requests  refused  being  grouped  in  the  assignment 
in  the  petition  in  error,  and  as  two  of  them  were  properly 
denied,  following  the  repeated  decisions  of  the  court,  the 
assignment  will  not  be  further  considered.  Oljection  is 
made  to  the  third  instruction,  which  is  in  the  following 
language :  "If  you  find,  gentlemen  of  the  jury,  that  plaint- 
iff was  surety  on  and  paid  this  note  as  alleged,  and  that  at 
the  time,  and  ever  since  up  to  September  9, 1892,  the  other 
parties  on  the  note  besides  plaintiff  and  defendant  were 
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insolvent,  then  jou  will  find  for  the  plaintiff  and  assess 
his  damages  at  one-half  the  sum  you  shall  find  to  have 
been  paid   by  him,  with  seveu  per  cent  interest  per  an- 
num from  the  time  of  payment  up  to  March  21,  1893.'^ 
The  rule  laid  down  in  this  instruction  is  in  accordance  with 
the  views  already  expressed  'by  us  in  the  opinion,  and  the 
authorities  cited  in  support  thereof.     As  we  have  seen,  the 
insolvency  of  one  or  more  of  several  co-sureties  does  ope- 
rate to  increase  the  amount  the  solvent  ones  are  ratably 
liable  to  pay  in  an  action  for  contribution.     Further  dis- 
cussion of  the  point  here  is  wholly  unnecessary.     It  is  ar- 
gued that  the  instruction  is  bad  in  allowing  the  plaintiff 
seven  per  cent  interest.    It  claimed  that  as  the  note  was  made 
payable  in  the  state  of  Illinois,  it  should  be  construed  ac- 
cording to  the  laws  of  that  state,  and,  therefore,  plaintiff 
was  entitled  to  only  five  per  cent  interest  (which  is  said  to 
be  the  legal  rate  in  Illinois)  instead  of  seven  per  cent. 
Undoubtedly  the  rate  of  interest  recoverable  is  the  legal 
rate  from  the  time  the  plaintiff  paid  the  debt,  even  though 
the  original  note  bore  a  higher  rate.  {Budinell  v.  Buslnielly 
77  Wis.,  435.)     In  this  state  the  rate  of  interest  allowed 
by  law  is  seven  per  cent.     The  statute  of  Illinois  on  the 
subject  of  interest  is  neither  pleaded  nor  proved,  hence  we 
must  presume  that  it  is  the  same  as  the  law  of  this  state. 
{Ruth  V.  Lowrey,  10  Neb.,  26a;  L(yid  v.  State,  17  Neb.,  526.) 
There  was  an  error  in  the  assessment  by  the  jury  of  the 
amount  of  recovery,  but  the  same  was  cured  by  the  entry  of 
a  remittitur  by  the  plaintiff  of  the  sum  of  $42.35.     The 
plaintiff  paid  on  August  21, 1891,  in  discharge  of  the  debt, 
$1,200,  which,  with  interest  at  seven  percent  from  that  time 
to  the  date  of  the  trial,  March  21, 1893,  one  year  and  seveu 
months,  amounted  to  $1,344.10.     One-half  of  this  sum, 
or  $672.05,  was  the  amount  for  which  judgment  was  ren- 
dered against  the  befendant  below. 

It  is  finally  argued  that  the  verdict  should  have  been 
set  aside   on   the   ground  of  newly  discoveied  evidence. 
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That  is  one  of  the  grounds  set  up  in  the  motion  for  a  new 
trial.  We  are  not  advised  of  what  the  alleged  newly  dis- 
covered evidence  consisted^  since  the  evidence  adduced  on 
the  hearing  of  the  motion  is  not  made  a  part  of  the  record 
by  the  bill  of  exceptions.  Copied  into  the  transcript  is  an 
affidavit  of  one  Lewis^  which* may  or  may  not  have  been 
read  on  the  hearing  of  the  motion^  but  it  cannot  be  consid- 
ered, because  not  authenticated  in  the  manner  provided  by 
statute. 

Judgment  affirmed. 
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.    Erick  Erickson,  appellee,  v.  First  National 
Bank  of  Oakland  et  al.^  appellants. 

Filed  April  5,  1895.    Na  6400. 

1.  Alteration  of  Instruments:    Ratification:    Pleading. 

Where  a  promissory  Dote  has  been  materially  altered  withoat 
the  knowledge  or  consent  of  the  maker,  and  the  holder  relies 
npon  a  sabeeqaent  ratification  of  the  instrnment  by  the  maker, 
snob  ratification  mast  be  pleaded  in  order  to  be  of  any  avaiL 

2.  Estoppel:   Pleading.     The  facts  oonstitating  an  estoppel  in 

pais  must  be  pleaded. 

3.  Material   Alteration   of  Instruments.     The  fhiadalent 

erasnre  of  the  name  of  the  original  payee  of  a  promisaory  note, 
after  its  execution,  by  a  party  to  the  instrnment  and  the  sub- 
stitntion  of  another,  without  the  consent  of  the  maker,  is  a  ma- 
terial alteration. 

4.  


5. 


6. 


:  Validity  of  Note.     Such  an  alteration  inTalidates  the 

paper  as  to  the  maker,  who  has  not  assented  to,  or  ratified,  the 
change,  even  in  the  hands  of  a  bona  fide  holder  for  yalne. 

:  :  Injunction  to  Rbstbain  Tbanspeb.     A  court 


of  equity  has  no  jurisdiction  to  enjoin  the  transfer  or  collection 
of  such  a  note,  since  the  maker  has  an  adequate  remedy  at  law. 

The  fact  that  a  party  is  apprehensive 


that  his  witnesses  by  whom  he  expects  to  establlsb  his  defeuse 
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agaiDBt  a  note  may  die  or  move  away, is  not  alone  sofficient  groand 
to  enjoin  the  negotiation  of  the  instrnment,  since  the  testimony 
of  witneeses  may  be  perpetuated  under  the  provisions  of  the  CSode 
of  Civil  Procednre. 

Appeal  from  the  district  court  of  Bart  coantj.  Heard 
below  before  Ferguson,  J. 

See  opinion  for  statement  of  the  case. 

Sears  A  Thomas j  for  appellants: 

The  alteration  of  a  note  in  any  material  part  renders  it 
wholly  invalid  as  against  a  party  not  consenting  thereto, 
even  in  the  hands  of  an  innocent  purchaser.  (Palmer  o. 
Largeni,  5  Neb.,  223;  Braioii  v.  Straw,  6  Neb.,  536;  StaU 
Savings  Bank  v,  Shaffer ,  9  Neb.,  1;  Tovmsend  v.  Star 
Wagon  Co.,  10  Neb.,  616;  Dams  v.  Henry,  13  Neb.,  497 ; 
Barnes  v.  Van  Keuren,  31  Neb.,  165;  Randolph,  Com- 
mercial Paper,  sec.  1777.) 

The  petition  contains  no  allegation  and  there  is  no  proof 
of  an  intention  to  negotiate  the  note  by  indorsement;  and 
since  indorsement  is  necessary  to  cut  off  defenses  in  the 
hands  of  third  persons,  there  is  no  threatened  or  contem- 
plated act  of  injury  to  be  restrained  and  injunction  will  not 
lie.  {Britton  v.  Berry,'  20  Neb.,  325 ;  Camp  v.  Sturdevant, 
16  Neb.,  693;  Doll  v.  Hollenbeok,  19  Neb.,  639;  3  Ran- 
dolph, Commercial  Paper,  991 ;  Spangler  v.  City  of  Cleve- 
land, 43  O.  St.,  526.) 

The  following  cases  were  also  cited  by  counsel  for  appel- 
lants: Wise  V.  Newainey,  26  Neb.,  88;  Dickerson  v.  Col- 
grove,  100  U.  S.,  578;  Mace  v.  Heaili,  30  Neb.,  620; 
May  V.  Cdhn,  34  Neb.,  652. 

H.  H.  Bowes,  contra,  cited:  Watson  v.  Sutherland,  5 
Wall.  [U.  S.],  74;  Irwin  r.  'Lewis,  50  Miss.,  362;  Boyce  v. 
Grundy,  5  Pot.  [U.  S.],  210;  10  Am.  AEiig.  Eucy.  Law, 
794 ;  Ferguson  v.  Fisk,  28  Conn.,  501 ;  HuUliort  v.  Schamer, 
15  Neb.,  62;  High,  Injunctions  [2d  ed.],  sees.  66, 67, 1375 ; 
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WWidmaon  v.  Bentley^  25  Neb.,  473  ;  Henry  &  Coatsworih 
Co.  V.  Fisherdick,  37  Neb.,  207 ;  Warren  v.  Faut,  79  Ky.,  1. 

NORVAL,  C.  J. 

This  was  an  action  brought  by  Erick  Erickson  in  the  dis- 
trict court  of  Burt  county  to  restrain  the  defendants  from 
the  negotiation  of  a  certain  promissory  note  executed  by 
the  plaintiff  and  one  Erick  M unk,  and  for  the  cancellation 
of  said  note.  From  a  decree  in  favor  of  the  plaintiff^  the 
defendants  have  prosecuted  an  appeal  to  this  court 

Tiie  petition  sets  up  two  grounds  for  relief,  namely,  that 
the  plaintiff  was  induced  to  sign  the  note  as  the  surety  for 
one  Munk  by  the  false  and  fraudulent  representations  of 
the  latter,  and  that  the  note,  after  its  execution,  has  been 
materially  altered  and  changed  by  erasing  the  name  of  the 
original  payee  and  inserting  in  lieu  thereof  the  name  of  the 
First  National  Bank  of  Oakland,  without  the  knowledge 
and  consent  of  the  plaintiff.  The  answer  admits  that  the 
defendant  bank  purchased  the  note,  and  denies  all  other 
averments  in  the  petition.  The  trial  court  found  that  the 
note  had  been  materially  altered,  as  alleged  by  the  plaintiff, 
and  its  decision  was  placed  upon  that  ground  alone. 

The  proofs  in  the  record  show  that  one  Erick  Munk,  an 
oculist  of  the  city  of  Omaha,  prior  to  the  month  of  De- 
cember, 1892,  had  made  occasional  professional  visits  to 
Oakland,  and  on  the  2d  day  of  said  month  he  called  apon 
the  plaintiff  in  Oakland  and  induced  him  to  sign  a  note  as 
surety  in  the  sum  of  $1,500,  due  in  six  months,  and  upon 
the  representation  of  said  Munk  that  he  was  about  to  pur- 
chase the  half  interest  in  the  business  of  one  Smith,  an 
oculist  and  aurist  of  either  Des  Moines,  Iowa,  or  Cincin- 
nati, Ohio,  and  that  the  note  was  to  be  used  for  that  pur- 
pose. The  note  was  executed  in  blank  as  to  the  payee,  it 
being  agreed  that  Smith's  name  should  be  inserted  as  the 
payee  when  his  initials  should  h%  ascertained,  which  Mr. 
Munk  subsequently  did,  by  writing  in  the  name  of  D.  B. 
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Smith.  Ailerwards,  without  the  knowledge  or  consent  of 
appellee,  Mr.  Munk  erased  the  name  of  D.  B.  Smith  and 
inserted  the  name  of  the  First  National  Bank  of  Oakland 
as  payee.  The  note  plainly  showed  that  the  erasure  had 
been  made,  and  in  this  condition  it  was  sold  by  Mr.  Munk 
to  the  bank,  who  informed  the  officers  of  the  bank  at  the 
time  of  what  had  been  done.  It  also  appears  that  the  appel- 
lant Bickman,  the  president  of  the  bank,  went  to  the  plaint- 
iff before  purchasing  the  note  and  inquired  if  he  had  signed 
a  note  with  Mr.  Munk  for  $1,500.  Erickson  replied  that 
he  had.  The  note,  however,  was  not  shown  him,  nor  did 
he  know  at  the  time  that  it  had  been  altered.  Subse- 
quently the  bank  notified  the  plaintiff  of  the  purchase  of 
the  note.  There  was  introduced  on  the  trial  evidence  for 
tiie  purpose  of  showing  that  the  plaintiff  ratified  the  altera- 
tion of  the  instrument  after  the  delivery  and  negotiation, 
with  knowledge  of  the  circumstances  attending  the  change 
of  the  payee,  also  evidence  for  the  ])urpose  of  establishing 
an  estoppel  against  the  appellee.  It  is  doubtful  whether 
the  evidence  upon  these  questions  was  sufficient  to  estab- 
lish either  a  ratification  or  an  estoppel.  Wiiether  it  does 
or  not  is  wholly  immaterial,  since  no  such  issues  were  tend- 
ered by  the  pleadings.  The  alteration  is  specifically  set 
out  in  the  answer.  Whether  the  instrument  had  been  ma- 
terially changed  after  its  execution  and  delivery  was  raised 
by  the  answer,  but  not  so  either  as  to  the  question  of  rati- 
fication, or  whether  the  plaintiff  had  been  estopped  by  his 
acts  from  denying  the  validity  of  the  note  in  question.  If 
the  defendants  desired  to  rely  either  upon  an  estoppel  or 
ratification,  they  should  have  pleaded  in  the  answer  the 
facts  upon  which  they  base  such  defenses.  The  doctrine  is 
plain,  and  needs  neither  authority  nor  elaboration  to  sub- 
stantiate. 

It  is  urged  that  a   partnership  was   formed   between 
Erickson  and  Munk  for  the  purpose  of  purchasing  the 
bu:;iness  of  Mr.  Smith,  and  that  by  reason  thereof  Munk 
44 
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was  authorized  to  make  the  alteration.  A  sufficient  an- 
swer to  this  contention  is  that  no  partnership  is  allied  nor 
proved. 

It  is  conceded,  and  there  is  no  doubt  of  it,  that  the 
fraudulent  erasure  of  the  name  of  the  original  payee  of  a 
promissory  note  after  its  execution  by  a  party  to  the  in- 
strument and  the  substitution  of  another  without  the  con- 
sent of  the  maker,  is  a  material  alteration.  The  doctrine  is 
elementary.  (Davis  v.  Bauei\  41  O.  S.,  257 ;  German  Bank 
V,  Dunn,  62  Mo.,  79;  Stoddard  v.  Penniman,  108  Mass., 
366;  Patch  v.  Washburn,  16  Gray  [Mass.],  82;  Bell  v.  Ma- 
hin,  29  N.  W.  Rep.  [la.],  331 ;  Cumberland  Bank  v.  Eall^ 
1  Halst.  [N.  J.  Law.],  262.)  It  is  equally  as  well  settled 
that  the  material  alteration  of  an  instrument  invalidates  it 
as  to  the  maker,  who  has  not  assented  to  or  ratified  the 
change,even  in  the  hands  of  a  bona  fide  holder  for  value.  (See 
cases  cited  above  and  Brown  v.  Straw,  6  Neb.,  536;  Savings 
Bank  v.  Shaffer,  9  Neb.,  1;  Davis  v.  Henry,  13  Neb.,  497'; 
Hurlbut  V,  Hally  39  Neb.,  889.)  There  can  be  no  question 
that  if  suit  were  brought  upon  this  note  against  the  plaint- 
iff he  could  avail  himself  of  the  defense  that  he  had  been 
discharged  by  the  change  of  the  instrument.  The  plaintiff 
having  a  complete  defense  at  law,  is  he  entitled  to  relief 
in  equity?  We  think  the  answer  can  only  be  in  the  nega- 
tive. It  is  a  familiar  doctrine  of  equity  jurisdiction  that 
the  equitable  powers  of  a  court  may  be  invoked  by  a  person 
where  the  relief  afforded  at  law  is  not  plain  or  is  inadequate, 
but  where  the  aggrieved  party  has  a  full  and  complete  rem- 
edy at  law,  equity  will  not  interfere  by  injunction.  In  10 
Am.  &  Eng.  Eucy.  Law,  792,  the  rule  is  correctly  summa- 
rized in  the  following  language:  ^*  If  in  an  action  at  law  the 
plaintiff  can  obtain  full  and  adequate  relief,  a  suit  in  equity 
for  an  injunction  cannot  be  maintained  by  him.  Nor  can 
a  defendant  invoke  the  aid  of  a  court  of  equity  upon  mere 
.  legal  grounds,  because  in  such  case  his  defense  is  available 
at  law.     To  entitle  the  defendant  to  relief  he  must  have 
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an  equitable  defense  which  is  Dot  available  at  law,  or  a  good 
defense  at  law  whiob,  by  reason  of  fraud  or  accident,  with* 
out  any  negligence  on  his  part,  he  was  prevented  from  us- 
ing.'^  The  text  is  sustained  by  numerous  authorities  cited 
in  the  note  on  the  same  page.  Applying  the  same  rule  to 
the  facts  in  the  ease  at  bar,  it  is  obvious  that  the  appellee 
is  in  no  position  to  invoke  the  interposition  of  a  court  of 
equity.  His  defense  against  the  note  is  a  legal  one,  not 
equitable.  Full  and  complete  relief  can  be  had  at  law^ 
therefore  a  court  of  equity  will  not  lend  its  extraordinary 
aid  by  injunction.  If  appellee's  defense  could  be  cut  ofiT 
by  a  transfer  of  the  note  to  a  good-faith  purchaser,  the» 
we  concede  he  would  be  entitled  to  restrain  *such  transfer; 
but,  as  we  have  already  seen,  the  note  is  absolutely  void 
as  to  the  appellee  in  whosesoever  hands  it  may  come,  un- 
less there  Im-i  been  a  ratification  of  the  change  by  the  ap- 
pellee, or  he  has  by  his  own  acts  and  conduct  been  estopped 
from  denying  the  validity  of  the  instrument. 

In  HuUhorst  v.  Sofiamer,  15  Neb.,  62,  it  is  held  that  a 
court  of  equity  will  enjoin  the  transfer  of  a  negotiable  note 
obtained  by  duress  and  fraud,  and  in  Wilhelmson  v.  Bentley, 
25  Neb.,  473,  it  was  ruled  that  where  a  negotiable  note  is 
tainted  with  the  vice  of  usury  and  the  payee  is  about  to 
transfer  the  same  to  a  bonafde  purchaser,  the  maker  may 
enjoin  buch  transfer.  Tliese  cases  are  not  similar  to  the 
one  at  bar,  for  the  reason  that  the  transfer  of  the  notes  in 
the  cases  mentioned,  to  an  innocent  purchaser  for  value  be- 
fore maturity,  would  have  cut  off  all  the  defenses  of  the 
makers.  In  such  cases  the  makers  have  the  undoubted - 
right  to  take  the  initiative  and  enjoin  the  negotiation  of  the- 
notes,  since  the  remedy  afforded  at  law  w:is  wholly  inade- 
quate. Where  a  negotiable  note  is  about  to  be  transferred 
before  due  so  as  to  cut  off  the  defense  of  the  maker,  equity,, 
at  the  suit  of  the  latter,  will  enjoin  the  negotiation  and 
order  the  instrument  to  be  delivered  up  for  cancellation; 
but  otherwise  if  the  note  is  non-negotiable.  (Perrine  v^ 
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Striker,  7  Paige  Ch.  [N.  Y.],  598;  Morse  v.  Hovey,  9 
Paige  Ch.  [N.  Y.],  197.) 

No  authority  has  been  cited  in  the  briefs^  nor  after  dili- 
gent search  have  we  been  able  to  find  a  single  case,  which 
holds  that  a  court  of  equity  will  assume  jurisdiction  to  re- 
strain the  transfer  or  collection  of  a  promissory  note  which 
has  been  materially  changed  after  its  execution ;  but  there 
Are  numerous  adjudications  laying  down  the  rule  that  equity 
will  not  interfere  by  injunction.  (See  Doraey  v,  Monnett^  2Q 
Atl.  Rep.  [Md.],  196;  Northern  Pacifio  R.  Co.  v.  Cannon, 
49  Fed.  Rep.,  517;  Johnson  v.  Andrews,  28  Ga.,  17; 
Ohbe  Mutual  Life  Ins.  Co.  v.  Reals,  79  N.  Y.,  202.) 

The  Ameritan  Water-  Works  Co.  v.  Venner,  18  N.  Y. 
Sup.,  379,  was  an  action  brought  for  the  purpose,  among 
others,  of  restraining  the  defendants  from  bringing  actions 
upon,  or  transferring,  certain  promissory  notes  given  by 
ihe  plaintiff  and  payable  upon  demand,  the  plaintiff  claim- 
ing the  right  to  set-off  or  counter-claim  the  indebtedness 
•of  the  defendants  to  it.  It  was  held  that  a  court  of  equity 
will  not  interfere  by  injunction,  since  the  defense  claimed 
■against  the  notes  was  as  available  at  law  as  in  equity. 

Grand  Chute  v.  Winegar,  15  Wall.  [U.  S.],  373,  was  a 
i^uit  in  equity  by  a  municipal  corporation  to  enjoin  the 
<)l)ligee  of  certain  bonds  issued  by  the  corporation  from 
prosecuting  suits  on  such  bonds  and  to  cancel  the  same,  on 
the  ground  that  the  bonds  were  issued  without  authority 
inid  in  violation  of  law.  Relief  was  denied  because  the 
plaintiff  had  a  perfect  and  complete  defense  to  the  bonds  at 
law. 

It  was  held  in  Allerton  r.  Bdden,  49  N.  Y.,  373,  that 
the  interposition  of  a  court  of  equity  may  be  sought  when 
equitable  relief  exists  against  the  note,  unless,  from  the 
form  of  the  note,  the  defense  is  not  available  at  law.  That 
was  an  action  by  an  accommodation  indorser  of  a  note  dis- 
•('ounted  at  a  usurious  rate  of  interest  to  annul  the  note,  suit 
being  brought  after  the  maturity  of  the  instrument,  it  being 
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alleged  in  the  bill  that  the  makers  were  insolveDt,  that 
plaintiff  had  requested  the  holder  to  bring  an  action  on  the 
note,  and  that  he  declined  to  do  so,  but  intended  to  delay 
action  until  plaintiff's  security  became  worthless  and  proof 
of  usury  impossible.  Relief  was  denied.  The  court  in 
the  opinion  say:  ^'The  allegations  in  his  complaint  dis- 
close a  perfect  defense  at  law  to  any  action  which  might  be 
brought  against  him  on  his  indorsement,  and  no  fact  is 
stated  showing  any  necessity  for  the  interposition  of  a  court 
of  equity,  or  entitling  the  plaintiff  to  become  an  actor  m 
the  matter.  The  mere  fact  that  a  party  has  made  an  agree- 
ment, or  given  a  security  which  is  void  for  usury,  is  not,  and 
never  was,  sufficieut  to  entitle  him  to  apply  to  a  court  of 
equity  to  have  the  contract  annulled.  The  right  to  this 
relief  exists  only  where  from  the  form  of  the  security  the 
defense  cannot  be  made  available  at  law,  or  where  the  in- 
strument  sought  to  be  avoided  is  a  cloud  upon  the  title  to 
land,  or  some  other  necessity  for  the  interposition  of  a 
court  of  equity  is  shown.*' 

In  Fowlei^v.  Palmer,  62  N.  Y.,  533,  it  is  held  that  au 
action  cannot  be  maintained  to  cancel  a  note  and  to  restrain 
the  bringing  of  a  suit  thereon,  or  for  selling  or  disposing 
of  a  promissory  note  past  due,  upon  the  ground  that  it  haa 
l)een  paid. 

Toum  of  Venice  v.  Woodruff,  62  N.  Y.,  462,  was  an 
action  to  have  certain  bonds  delivered  up  and  canceled, 
and  to  restrain  the  holders  from  transferring  them.  The 
bonds  were  void  even  in  the  hands  of  a  bona  fide  holder. 
It  was  decided  that  the  suit  could  not  be  maintained.  lu 
the  opinion  of  the  court  it  is  said  :  ''The  cases  in  which  a 
court  of  equity  exercises  its  jurisdiction  to  decree  the  sur- 
render and  cancellation  of  written  instruments  are,  in  gen- 
eral, where  the  instrument  has  been  obtained  by  fraud, 
where  a  defense  exists  which  would  be  cognizable  only  in  a 
court  of  equity,  where  the  instrument  is  negotiable,  and  by  a 
transfer  the  transferee  may  acquire  rights  which  the  present 
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holder  does  not  possess,  and  where  the  instrumeDt  is  a  cloud 
upon  the  title  of  the  plaintiff  to  real  estate.  ^  *  * 
There  must  exist  some  circumstance  establishing  the  neces- 
sity of  a  resort  to  equity  to  prevent  an  injury  which  might 
be  irreparable,  and  which  equity  alone  is  competent  to 
avert.  If  the  mere  fact  that  a  defense  exists  to  a  written 
instrument  were  sufficient  to  authorize  an  application  to  a 
court  of  equity  to  decree  its  surrender  and  cancellation,  it 
is  obvious  that  every  controversy  in  which  the  claim  of 
either  party  was  evidenced  by  a  writing  could  be  drawn  to 
the  equity  side  of  the  court,  and  tried  in  the  mode  provided 
for  the  trial  of  equitable  actions,  instead  of  being  disposed 
of  in  the  ordinary  manner  by  a  jury.  Whether,  there- 
fore, the  question  be  regarded  as  one  of  jurisdiction  or  of 
practice,  it  is  established,  by  the  later  decisions  that  some 
special  ground  for  equitable  relief  must  be  shown,  and  that 
the  mere  fact  that  the  instrument  ought  not  to  be  enforced 
is  insufficient,  standing  alone,  to  justify  a  resort  to  an 
equitable  action." 

Upon  principle  we  are  constrained  to  hold  that  plaintiff 
is  not  entitled  to  enjoiu  the  transfer  or  collection  of  the 
note. 

It  is  argued  that  the  remedy  afforded  at  law  is  not  so 
speedy  as  in  equity,  since  he  must  wait  the  pleasure  of  the 
holders  of  the  note  to  bring  suit  thereon  before  he  can 
make  his  defense,  and  by  that  time  the  witnesses  to  prove 
the  alteration  of  the  instrument  may  have  died  or  moved 
away.  The  fact  that  the  bank  has  failed  to  bring  an  action 
iipon  the  note  and  that  the  defense  may  be  lost  by  reason  of 
his  witnesses  being  scattered,  is  insufficient  to  invoke  the 
powers  of  equity.  We  are  not  aware  of  any  authority 
which  sustains  an  equitable  action  upon  such  ground,  and 
it  is  not  believed  tliat  any  such  can  be  found.  The  appellee 
has  ample  authority,  under  the  provisions  of  sections  421 
to  427  of  the  Code  of  Civil  Procedure,  to  {lerpetuate  the 
testimony  of  his  witnesses,  even   before  suit  is  brought 
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against  him.  {AUerton  r.  BeldeUf  supra  ;  Mintum  r.  Farm- 
^8  Loan  &  Trust  Co.,  3  N.  Y.,  498 ;  Globe  Mutual  Life 
Ins.  Cb.  V.  Reals,  79  N.  Y.,  203.) 

The  decree  of  the  district  court  is  reversed  and  the  action 
dismissed. 

Reversed  and  dismissed. 


B.  F.  Madben  y.  State  of  Nebraska* 
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44    631 

1.  Briefii :  Waivbb  of  Error.    Aasignments  in  a  petition  in  error    61    89 
not  argaed  in  the  brief  of  the  plaintiff  in  error  will  be  considered 
waived. 

H.  Criminal  Law :  Errors.  During  Trial:  Review.  In  order 
to  obtain  a  review  of  alleged  errors  oocnrring  daring  the  trial 
the  attention  of  the  district  oonrt  must  be  challenged  to  the 
same  in  a  motion  for  a  new  trial,  and  snch  alleged  errors  mnst 
be  specifically  assigned  in  the  petition  in  error. 

Error  to  the  district  court  for  Douglas  oounty.  Tried 
below  before  Davjs,  J. 

Ira  C.  Bachelor  and  Silas  Cobb,  for  plaintiff  in  error. 

George  H.  Hastings,  Attorney  General,  for  the  state. 

NORVAL,  C.  J. 

An  indictment  was  returned  to  the  district  court  of 
Douglas  county,  charging  the  plaintiff  in  error,  as  a  mem- 
ber of  the  city  council  of  the  city  of  Omaha,  with  having 
solicited  a  bribe.  A  verdict  of  guilty  was  returned,  where- 
upon a  motion  for  a  new  trial  was  filed,  alleging: 

1.  The  verdict  was  not  sustained  by  the  evidence. 

2.  The  verdict  is  contrary  to  law. 
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3.  Newly  discovered  evidence,  material  to  the  defendant,, 
which  he  could  not  with  reasonable  diligence  have  discov* 
ered  and  produced  at  the  trial. 

4.  Surprise,  which  ordinary  prudence  could  not  have 
guarded  against. 

The  motion  for  a  new  trial  was  overruled  by  the  court, 
and  the  plaintiff  in  error  was  sentenced  to  pay  a  fine  of 
$300  and  the  costs  of  prosecution. 

The  petition  in  error  alleges  the  following  errors: 

1.  In  refusing  to  instruct  the  jury  to  return  a  verdict  of 
not  guilty. 

2.  In  giving  the  first,  second,  and  third  instructions,, 
and  each  of  them. 

3.  The  overruling  of  the  motion  for  a  new  trial. 

4.  In  permitting  testimony  to  be  given  before  the  jury 
over  the  objection  of  the  plaintiff  in  error. 

In  the  brief  filed  by  counsel  of  plaintiff  in  error,  none  of 
the  errors  assigned  in  the  petition  in  error  are  relied  upoD 
for  a  reversal  of  the  judgment.  Again,  it  will  be  observed 
that  not  one  of  the  grounds  contained  in  the  motion  for  a 
new  trial  is  embodied  in  the  petition  in  error.  Owing  to  the 
peculiar  condition  of  the  record  indicated  above,  no  propo- 
sition is  presented  to  this  court  for  review.  It  has  more 
that!  once  been  held  that  as.signnients  in  a  |)etition  in  error 
not  argued  in  the  brief  will  be  considered  waived.  {Scott  v^ 
Chope,  33  Neb.,  41;  Brown  v,  Dunn,  38  Neb.,  52;  Phenix 
Ins.  Co.  V.  Reams,  37  Neb.,  423;  OUlv.  Lydick,  40  Neb., 
608;  Glaze  v.  Parcel,  40  Neb.,  732.)  It  is  a  well  estab- 
lished rule  that  in  order  to  obtain  a  review  of  alleged  errors 
occurring  during  a  trial,  the  attention  of  the  trial  court  must 
be  challenged  to  the  same  in  a  motion  for  a  new  trial,  and 
such  alleged  errors  must  be  specifir^ally  assigned  in  the  pe- 
tition in  error.  {Tecumseh  Town  Site  Case,  3  Neb.,  267; 
McCormick  v.  Drummett,  9  Neb.,  384;  Tomer  v.  Densmore^ 
8  Neb.,  384;  Shaffer  r.  Maddox,  9  Neb.,  205;  Birdsallv. 
Carter,  11  Neb.,  143;  Lowe  v.  City  of  Omaha,  33  Neb.^ 


Vol.  44]         JANUARY  TERM,  1895.  633 


Lothrop  y.  Miohaelson. 


687;  Dilhn  v.  States  89  Neb.,  92;  Haverly  v.  EllioUy  39 
Neb.,  206.)    The  jadgment  is 

Affibhed. 


H0RTEN8B  Lothrop,  appellant,  v.  Anton  Michaei> 

SON,  APPELLEE. 
Filed  Apbil  5,  1895.    No.  507a 

1*  lyeotment:  Occupying  Claimants:  Rkpobt  of  Appbaisbbb: 
Objections.  Objections  to  the  report  of  appraisers  made  under 
the  proTisions  of  the  occapying  claimants  act  (ch.  63,  Com  p. 
Stats.)  should  be  filed  on  or  before  the  second  day  of  the  term  of 
the  district  oonrt  next  after  the  filing  of  the  appraisement  with 
the  clerk  of  the  cotlt^  where  such  report  is  made  and  filed  in 
yacation. 


: :  :  :  Review.  The  oonrt  may  per- 
mit such  objections  to  be  filed  out  of  time,  but  jt  is  not  reversi- 
ble error  to  refuse  so  to  do,  where  no  abuse  of  discretion  is 
shown. 

:  :  Appbaisement.     The  appraisers  appointed  under 

said  law  are  required  to  make  their  appraisement  from  a  yiew  of 
the  premises.  They  haye  no  authority  to  take  the  testimony  of 
witnesses. 


4.  — : :  Impboybments:  Mbasube  of  Recoveby.  Where 

an  occupying  claimant  is  allowed  for  valuable  and  lasting  im- 
provements made  while  in  possession,  the  measure  of  his  re- 
covery is  the  amount  the  real  estate  increased  in  value  by  reason 
of  such  improvements,  and  not  the  cost  of  making  the  same. 
{Fletcher  v.  Brown,  35  Neb.,  660. ) 

&  Iiimitation  of  Actions :  Tax  Liens.  The  statute  of  limita- 
tions relating  to  the  foreclosure  of  tax  liens  is  no  bar  to  the  re- 
covery of  taxes  under  the  provisions  of  the  occupying  claimants' 
actb 

Appeal  from  the  district  court  of  Washington  oountj. 
Heard  below  before  Scott,  J, 
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John  Lothropf  for  appellaDty  cited :  (/Dea  v.  Washing' 
ton  County,  3  Neb.,  121;  Blair  v.  Wed  Povtd  Mfg.  Cb.,  7 
Neb.,  146;  Fletcher  v.  Brown^  35  Neb.,  660;  Wcaren  v. 
Demary,  33  Neb.,  327. 

Jesse  T.  Davis,  oontraf  cited:  Hdphrey  v.  Redick,  21 
Neb.,  80. 

NORVAL,  C.  J. 

The  appellant  brought  au  action  of  ejectment  in  the  dis- 
trict court  of  Washington  county  against  the  appellee  to 
recover  po2^session  of  certain  real  estate  situate  in  said 
county.  The  answer  denies  the  title  of  the  plaintiff,  and 
sets  up  title  to  the  premises  in  the  defendant  under  a  tax 
deed.  The  answer  further  alleges  that  the  defendant,  while 
in  possession  of  the  real  estate,  has  paid  certain  taxes  thereon 
and  made  valuable  and  permanent  improvements  upon  the 
land.  The  defendant  prays,  in  case  a  judgment  of  ejection 
is  cntere<l  against  him,  that  he  recover  under  the  provisions 
of  the  occupying  claimants'  law  for  the  said  improvements 
and  taxes  The  case  was  tried  to  a  jury  at  the  September, 
1891,  term  of  the  district  court,  who  found  the  plaintiff  to 
l)e  the  owner  and  entitled  to  the  possession  of  the  premises, 
and  judgment  was  rendered  upon  the  verdict.  Subse- 
quently the  parties  entered  into  and  filed  a  written  stipula- 
tion to  the  effect  that  the  defendant  was  an  occupying 
claimant,  under  the  statutes  of  this  state,  and  that  the  Honor- 
able Herbert  J.  Davis,  one  of  the  judges  of  said  district 
court,  should  make  an  order  for  the  appointment  of  ap- 
praisers to  ascertain  the  value  of  the  i)ermanent  improve- 
ments made  by  the  defendant,  as  well  as  the  rents  and 
profits  of  said  land.  The  order  was  made  in  accordance 
with  the  stipulation.  The  appraisers  were  ap|K)inted,  who 
subsequently  made  their  report  in  writing.  This  report 
was,  on  motion  of  the  plaintiff,  set  aside,  on  account  of 
the  failure  of  the  appraisers  to  take  and    subscribe  the 
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oath  required  by  statute.  An  order  was  issued  to  sum- 
mon new  appraisers,  and  the  sheriff,  in  accordance  with 
the  command  thereof,  selected  three  disinterested  free- 
holders of  the  county,  who,  after  qualifying,  made  and 
filed  their  report  in  writing  in  vacation,  and  within  the 
time  required  by  the  court,  with  the  clerk  of  the  district 
court,  to-wit,  on  the  2d  day  of  January,  1892.  The  ref- 
erees found  the  value  of  the  premises  at  the  time  the  de- 
fendant went  into  possession  thereof  in  the  sum  of  $100, 
total  rents  and  profits  to  be  the  sum  of  $90,  and  the  total 
value  of  the  lasting  and  valuable  improvements  made  by 
the  defendant  while  in  possession  to  be  (7 15.20.  The  ap- 
praisement itemizes  the  various  improvements  and  the  value 
of  each  is  assess^ed.  The  fifth  item  is  as  follows:  ^^6.  We 
find  that  the  defendant  has  grubbed  and  cleared  ten  acres  of 
said  land,  which  we  assess  of  the  cash  value  of  $100.'^ 
On  the  first  day  of  the  February,  1892,  term  of  the  dis- 
trict court,  to-wit,  on  February  29,  the  defendant  filed  a 
motion  to  confirm  said  report  of  the  appraisers,  and  on  the 
2d  day  of  March,  1892,  the  plaintiff  filed  a  motion  to  be 
permitted  to  file  exceptions  to  said  report,  which  last  motion 
was  denied  on  March  9,  and  the  following  decree  was  en- 
tered upon  the  journal  in  said  cause: 

"And  now,  on  this  9th  day  of  March,  1892,  this  cause 
came  on  to  *be  heard  upon  the  report  of  the  appraisers 
heretofore  selected  by  the  sheriff  of  Washington  county, 
Nebraska,  under  the  order  of  this  court  to  appraise  the 
valuable  and  lasting  improvements  made  thereon  by  the 
occupying  claimant,  Anton  Michaelson,  on  the  south  half 
of  the  northeast  quarter  of  section  22,  township  18,  range 
12  east,  of  the  6th  P.  M.,  which  report  is  in  words  and  fig- 
ures as  follows : 
*  *  ♦  «  *  »  * 

"And  no  objections  having  been  filed  to  the  report 
of  said  appraisers  that  the  said  report  was  made  within 
the  time  required  under  the  order  of  this  court  and  the 
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written  instractions  given  to  said  appraisers  by  the  court, 
the  court  finds  that  the  same  is  reasonable  and  fair,  and 
that  no  injustice  has  been  done  either  party,  except  item 
6  in  said  appraisers'  report,  which  is,  by  consent  of  the  oc- 
cupying claimant,  disallowed  and  stricken  out  by  the  court. 
The  amount  found  due  by  the  appraisers,  after  deducting 
the  amount  of  said  premises  and  the  amount  stricken  out 
by  the  court,  to  be  the  sum  of  $525.20.  And  thereupon 
this  cause  came  on  further  to  be  heard  upon  the  amount 
paid  as  taxes  by  the  occupying  claimant,  and  after  hearing 
the  proofs  the  court  finds  that  the  occupying  claimant 
has  paid  taxes,  including  interest,  at  the  rate  of  ten  per  cent 
|)er  annum  from  the  dates  of  the  payment  of  each  item 
of  taxes  paid  by  him  on  said  premises,  to  be  the  sum  of 
$370.45. 

"It  is  therefore  ordered,  adjudged,  and  decreed  by  tiie 
court  that  Anton  M ichaelson,  the  occupying  claimant,  have 
and  recover  of  the  said  plaintifiT  Hortense  Lothrop  the 
gum  of  $525.20  for  valuable  and  lasting  improvements, 
made  upon  said  premises,  and  the  further  sum  of  $370.45 
as  taxes,  making  a  total  of  $895.65,  and  that  the  same  is 
hereby  decreed  to  be  a  lien  upon  the  above  described  prem- 
ises; that  the  said  Hortense  Lothrop  shall,  on  or  before 
the  15th  day  of  August,  1892,  elect  to  receive  the  value  of 
the  lands  found  by  the  appraisers  without  the  improve- 
ments thereon,  the  same  being  the  sum  of  $100,  and  in  case 
she  elects  so  to  do,  she  shall  deposit  with  the  clerk  of  the 
district  court  of  Washington  county,  Nebraska,  a  general 
warranty  deed  of  said  premises  to  Anton  Michaelson,  or 
tender  the  same  to  him  in  ])erson;  or,  in  case  she  shall  not 
80  elect,  then,  in  that  case,  she  shall  pay  to  the  said  Anton 
Michaelson  the  said  sum  of  $895.65  so  found  due  for  im- 
provements and  taxe3  as  aforesaid  on  or  before  the  15th 
day  of  August,  1892,  together  with  interest  thereon  at  the 
rate  of  seven  per  cent  per  annum  on  the  sum  of  $525.20, 
at  ten  per  cent  per  annum  on  the  sum  of  $370.46  from  the 


Vol.  44]         JANUARY  TERM,  1895.  637 


Lothrop  V.  Michaclson. 


first  day  of  this  term  of  court,  with  costs  of  suit.  And 
that  in  case  the  said  plaintiff,  Hortense  Lothrop,  shall  fail 
to  elect  to  pay  for  the  improvements  and  taxes  found  due 
to  the  occupying  claimant,  or  shall  fail  to  elect  or  take  the 
appraised  value  of  the  lands  within  the  time  mentioned  in 
this  decree,  then,  and  in  that  case,  the  occupying  claimant, 
Anton  Michaelson,  shall,  on  or  before  the  1st  day  of  Sep- 
tember, 1892,  pay  to  the  said  Hortense  Lothrop,  or  to  the 
cle^  of  the  district  court  of  said  county,  the  sum  of  $100, 
so  found  as  the  value  of  said  lands  without  the  improve- 
ments thereon,  for  the  use  and  benefit  of  the  said  Hortense 
Lothrop. 

"Plaintiff  excepts." 

It  is  insisted  that  the  court  erred  in  overruling  plaintiff's 
motion  for  leave  to  file  objections  to  the  report  of  the  ap- 
praisers. By  the  provision  of  section  5  of  the  act  for  the 
relief  of  occupants  and  claimants  of  real  estate  (ch.  63, 
Comp.  Stats.),  objections  to  an  appraisement  made  under 
said  law  are  to  be  filed  on  or  before  the  second  day  of  the 
term  of  court  next  after  the  filing  of  said  appraisement 
with  the  clerk  of  the  district  court,  where  such  report  of 
the  appraisers  is  made  in  vacation.  In  the  case  at  bar,  as 
already  stated,  the  appraisement  was  filed  in  vacation,  and 
it  was  not  until  the  third  day  of  the  term  of  court  next 
thereafter  that  the  motion  was  made  for  permission  to  file 
objections  to  the  same.  Such  leave  to  file  was,  therefore, 
not  made  within  the  time  limited  by  said  act.  Doubtl&ss, 
the  trial  court  possessed  the  power  to  permit  the  plaintiff 
to  file  objections  to  the  report  after  the  expiration  of  the 
l)eriod  fivod  therefor  by  statute,  but  its  failure  so  to  do  is 
not  reversible  error,  unless  it  appears  that  there  has  been 
a  clear  abuse  of  discretion.  This  the  record  l>efore  us  fails 
to  disclose.  The  plaintiff's  motion  for  leave  to  file  objec- 
tions was  not  accompanied  by  any  showing  excusing  the 
delay  in  the  filing  thereof,  nor  did  she  at  that  time  present 
to  the  court  her  objections  to  the  report.     There  is  copied 
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into  the  transcript  a  paper  purporting  to  be  exceptions  to 
tlie  report  and  certain  affidavits  which  were  filed  with  the 
clerk  of  the  district  court  on  March  9,  but  they  cannot  be 
considered,  for  the  reason  that  they  have  not  been  enil)odied 
in,  or  made  a  part  of,  the  bill  of  exceptions.  There  is 
nothing  in  the  record  to  show  that  they  were  ever  called  to 
the  attention  of  the  trial  judge  at  any  time.  No  abuse  of 
discretion  being  shown,  we  cannot  reverse  the  decree  for  the 
refusal  of  the  court  to  permit  objections  to  the  appraise- 
ment to  be  filed  out  of  time. 

The  next  contention  of  appellant  is  that  she  was  not  al- 
lowed to  appear  and  produce  witnesses  before  the  appraisers 
before  they  made  their  report.  There  are  two  answers  to 
this  objection:  First,  it  does  not  appear,  except  by  the  affi- 
davits above  mentioned,  and  which  are  not  a  part  of  the 
record  in  the  case,  that  any  application  was  made  by  the 
appellant,  or  any  one  for  her,  to  be  allowed  to  produce  and 
examine  witnesses  before  the  appraisers.  Again,  there  is 
no  provision  in  the  occupying  claimants'  act  which  author- 
izes the  appraisers  to  take  testimony  for  the  purpose  of 
ascertaining  the  value  of  the  real  estate,  or  the  value  of  the 
permanent  improvements  placed  thereon  by  the  occupant 
of  the  premises,  or  the  amount  of  the  rents  and  profits  re- 
ceived by  him.  The  proceedings  are  regulated  entirely  by 
statute.  The  appraisers  are  required  to  make  their  ap- 
])raisement  from  a  view  of  the  real  estate  in  question.  (See 
sec.  5,  ch.  63,  Comp.  Stats.) 

The  next  point  argued  is  that  the  value  of  the  land  at 
the  time  the  defendant  went  into  possession,  as  fixed  by  the 
appraisers,  is  too  low.  They  placed  the  value  at  $100. 
No  evidence  was  adduced  in  the  district  court  upon  this 
brunch  of  the  case  after  the  appraisement  was  filed,  there- 
fore we  are  unable  to  determine  whether  the  market  value 
of  the  premises  was  more  than  the  sum  returned  in  the  ap- 
praisement or  not. 

It  is  insisted  that  an  unjust  value  was  placed  upon  the 
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improvemeuts  by  the  report,  and  the  case  of  Fletcher  v. 
Brown^  35  Neb.,  660,  is  relied  upon  to  sustain  this  conten- 
tion. It  was  there  held,  in  an  opinion  by  Judge  Post, 
that  the  occupant  of  real  estate  is  entitled  to  recover  for  the 
valuable  and  lasting  improvements  made  by  him  while  in 
possession  under  a  claim  of  title,  the  amount  the  real  estate 
is  increased  in  value  by  reason  of  such  improvements,  and 
not  the  costs  of  making  the  same:  The  rule  stated  was  not 
violated  in  the  case  under  consideration.  It  is  the  value 
of  the  improvements,  and  not  the  costs  thereof,  that  the 
appraisers  awarded  to  the  defendant  Michaelson. 

liastly,  it  is  said  that  there  was  error  in  allowing  the 
sum  of  $370.45  for  taxes  paid  on  the  land  by  the  defendant, 
for  the  reason  that  the  same  is  barred  by  the  statute  of 
limitations  relating  to  the  foreclosure  of  tax  liens.  The 
'statute  invoked  by  appellant  has  no  application  to  proceed- 
ings nnder  the  occupying  claimants'  act.  By  section  1  of 
said  last  named  act  it  is  provided  that  the  person  entitled 
to  the  benefits  of  the  provisions  shall  not  be  evicted  or 
turned  out  of  possession  of  the  real  estate  until  he  has  been 
reimbursed  ''for  all  taxes  and  assessments  paid  upon  said 
real  estate  by  such  claimant,  and  the  persons  under  whom 
he  claims,  with  interest  thereon,  at  the  same  rate  of  interest 
as  provided  by  law  for  delinquent  taxes,  and  for  all  sums 
of  money  paid  by  such  occupant  or  claimant,  or  those  under 
whom  he  claims,  to  redeem  such  real  estate  from  any  sale 
or  sales  for  non-payment  of  taxes  previous  to  receiving 
actual  notice  by  the  commencement  of  suit  on  such  adverse 
title  or  claim  by  which  such  eviction  or  cancellation  may  be 
had,  unless  such  occupant  or  claimant  shall  refuse  to  pay 
the  person  so  setting  up  and  proving  an  adverse  and  better 
title  the  value  of  such  real  estate  without  improvements 
made  thereon  as  aforesaid,  upon  the  demand  of  the  success- 
ful claimant  as  hereinafter  provided."  (Sec  1,  ch.  63, 
Comp.  Stats.)  The  foregoing  provision  is  unambiguous. 
There  is  no  room  for  construction.     Under  it  the  court 
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could  not  have  done  otherwise  than  allow  the  defendant  the 
amount  of  all  taxes  paid  by  him  upon  the  land,  with  inter- 
est.   The  decree  is  right  and  is 

Affirmed. 


M.  J.  Broatch  ^  au  v.  B.  A.  Moorb. 

Filed  April  5,  1896.    Na  5702. 

Judgments:  Action  Against  Firm:  Summons:  Sbrvios.  Ab* 
action  in  the  county  coart  was  entitled  "  M.  J.  R  ▼.  N.  &  H." 
In  the  bill  of  parlicalant  it  was  alleged  that  "said  defendants 
N.  O.  X.  and  J.  H.  are  indebted  to  the  plaintiff."  Jadgment 
was  entered  by  default  ngainst  the  defendants  without  naming 
them.  Service  was  made  under  the  provisions  of  section  25  of 
the  Code  authorizing  service  against  companies  or  firms  not  in- 
corporated, the  return  being  as  follows :  *'  I  served  this  writ  on 
the  withiu  named  J.  H.  at  his  usual  place  of  business,  *  *  • 
the  within  N.  O  N.  not  being  fonnd  in  the  connty."  Eeld^ 
A  judgment  against  the  firm  of  N.  &  H.,  and  not  the  individ- 
ual members  thereof. 

Error  from  the  district  court  of  Bu£falo  oountj.  Tried 
below  before  Hamer,  J. 

Cavanagh,  Thomas  &  HfoOilton^  for  plaintiffs  in  error. 

JR.  A.  Moore,  pro  ee. 

Post,  J. 

This  was  an  equitable  proceeding  in  the  district  oonrt  for 
Buffalo  county  by  which  it  was  sought  to  prevent  the  sale 
of  lot  No.  814  in  the  city  of  Kearney  by  the  defendant 
Schars,  as  sheriff,  on  execution  to  satisfy  a  judgment  in 
favor  of  his  co-defendant,  Broatch,  and  against  the  firm  of 
Nelson  &  Hanson.  An  answer  was  filed,  which  need  not 
be  noticed  further,  for  reasons  which  will  hereafter  appear. 
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A  hearing  was  had  id  the  district  court,  where  there  was  a 
finding  for  the  plaintiff  therein  and  a  decree  in  accordance 
with  the  prayer  of  the  petition.  A  motion  for  a  new  trial 
was  made  and  overruled  and  the  cause  removed  into  this 
-court  for  review  upon  the  following  assignments  of  error: 

"1,  The  court  erred  in  granting  said  decree. 

''2.  Said  decree  is  not  sustained  by  sufficient  evidence.'' 

The  paper  purporting  to  be  a  bill  of  exceptions  was,  on 
•motion  of  the  defendant  in  error,  stricken  from  the  record 
at  a  former  term,  thus  leaving  for  determination  a  single 
question,  viz.,  Is  the  decree  warranted  by  the  pleadings? 
The  finding  being  for  the  defendant  in  error  on  substan- 
tially all  of  the  issues,  our  examination  wjjl  be  confined  to 
the  petition  alone,  since  it  is  apparent  that  if  a  cause  be 
therein  stated  for  the  relief  sought,  the  decree  must  be  af- 
firmed. By  it  we  are  informed  that  on  the  25th  day  of 
October,  1882,  N.  O.  Nelson  and  John  Hanson,  then  part- 
ners doing  business  in  the  firm  name  of  Nelson  &  Hanson 
purchased  the  lot  above  described  and  procured  a  deed  to 
be  made  therefor  to  said  firm.  On  the  2d  day  of  February, 
1884,  Nelson,  by  deed,  in  due  form  conveyed  his  interest 
in  said  lot  to  Hanson,  said  firm  having  been  dissolved  in 
the  meantime  by  mutual  consent.  On  the  6th  day  of  the 
■same  month  Broatch,  plaintiff  in  error,  recovered  a  judg- 
ment against  the  said  firm  in  the  county  court  of  Buf- 
falo county  on  a  firm  indebtedness  for  $335.32  and  costs, 
taxed  at  $2.60,  and  on  the  20th  day  of  the  same  month 
•caused  a  transcript  thereof  to  be  filed  with  the  clerk  of  the 
district  court  for  Buffalo  county.  On  tiie  2d  day  of  Sep- 
tember, 1885,  the  defendant  in  error  purchased  said  prem- 
ises from  Hanson  and  one  Gillespie,  although  the  interest 
of  the  latter  does  not  appear. 

The  real  controversy  relates  to  the  character  of  the  judg- 
ment! a  transcript  of  which  is  attached  to  the  petition  and 
made  a  part  thereof.     If  regardeil  as  a  personal  judgment 
against  Hanson,  it  was  a  lien  upon  the  premises  at  the  time 
•    45 
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defendunt  in  error  acquired  title  through  bis  conveyance' 
from  the  former,  and  the  petition  accordingly  failed  ta 
state  a  cause  of  action.  On  the  other  hand,  it  is  conceded 
that  if  the  judgment  is  against  copartnersiiip  merely,  it 
is,  for  the  purpose  of  this  controversy,  not  a  lien,  and' 
the  petition  is  not  subject  to  demurrer.  Turning  to  the 
transcript,  we  observe  the  action  was  entitled  '*  M.  J.  Broatch 
V.  Nelson  &  Hanson."  In  the  bill  of  particulars,  which  is 
set  out  at  length,  we  find  the  following:  ^'Plaintiff  com- 
plains of  the  said  N.  O.  Nelson  and  John  Hanson  for  that 
on  the  1st  day  of  January,  1884,  said  defendants  were  in- 
debted to  the  plaintiff.  *  *  *  Wherefore  the  plaintiff 
prays  judgmentfagainst  said  defendants,"  etc.  Summons 
was  issued,  but  for  whom  does  not  appear  from  the  record.. 
In  the  return  thereof  it  is  recited  as  follows:  ''I  served  the 
within  writ  of  summons  on  the  within  named  John  Han- 
son at  the  usual  place  of  business  by  delivering  a  copy,  etc., 
*  *  *  the  within  named  N.  O.  Nelson  not  found  in 
the  county."  On  the  return  day  the  following  record  was 
made:  ^^  Default  is  this  day  entered  on  motion  of  the  at- 
torney for  the  plaintiff,  *  ♦  *  and  it  appearing  that 
the  defendants  are  indebted  to  the  plaintiff  in  the  sum  of 
$335.32,  it  is  considered  and  adjudged  that  the  plaintiff 
have  judgment  against  the  defendants  in  the  sum  of  $335.32 
and  costs  of  this  action,  taxed  at  $2.60."  The  question  is 
certainly  not  free  from  doubt,  but  there  is  disclosed  by  the 
foregoing  record  one  fact  which  leads  us  to  construe  the 
judgment  as  against  the  firm  of  Nelson  &  Hanson  rather 
than  the  individual  members  thereof.  It  will  be  perceived 
that  jurisdiction  was  acquired  therein,  if  at  all,  under  the 
provisions  of  section  25  of  the  Code,  which  authorizes  service 
in  actions  against  any  company  or  firm  by  copy  left  at  the 
usual  place  of  business  of  the  defendant  with  a  member  of 
said  firm,  or  clerk  or  general  agent  thereof,  and  declares 
that  ''executions  issued  on  any  judgments  rendered  in  such 
proceedings  jrhall  be  levied  only  on  partnership  property/^ 
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The  validity  or  regularity  of  the  proceedings  of  the 
county  court  are  not  directly  called  in  question  by  this  ac- 
tion, and  yet  the  fact  cannot  be  overlooked  that  unless  that 
court  acquired  jurisdiction  under  the  provisions  of  the  sec- 
tion cited,  its  judgment  as  against  Nelson  is  absolutely  void^ 
a  result  evidently  not  contemplated  by  the  plaintiff  thereii>. 
or  the  court. 

It  IS  not  necessary  to  review  the  cases  cited  in  the  brier 
of  the  plaintiffs  in  error.  It  is  sufficient  that  the  conclusioD 
here  reached  in  nowise  conflicts  with  King  v.  Belly  13  Neb»,. 
412,  Mornnssey  v.  Schindlery  18  Neb.,  672,  Rowland  v.  Shep- 
hard,  27  Neb.,  494,  and  First  Nat.  Bank  v.  Sloman,  42 
Neb.,  350.  It  follows  that  the  petition  states  a  cause  of 
action  and  that  the  decree  restraining  the  sale  of  the  lot  de- 
scribed, to  satisfy  the  judgAent  against  Nelson  &  Hanson, 
is  right  and  should  be 

Affirmed. 


44    04^ 

Charles  E.  Dolan  y.  State  of  Nebraska*  47  297 

Filed  April  5, 1895.    No.  6913. 

Instmotions  in  Criminal  Cases:  Duty  of  Coubt.  It  is  tlK» 
daty  of  the  trial  ooart,  particnlarly  in  criminal  prosecations^ 
whether  so  requested  or  not,  to  present  the  issues  to  the  jury  by 
instroctions,  and  a  charge  which,  by  the  omissioo  of  certain  e1e» 
ments,  has  the  efifect  of  withdrawing  from  the  consideration  of 
the  jary  an  essential  issue  of  the  case  is  erroneous.  (Carleion  v^ 
State,  43  Neb.,  373.) 

Error  to  the  district  court  for  Lancaster  county.     Trieii 
below  before  Tibbets,  J. 

John  P.  Mavie  and  Charles  A.  RobbinSy  for  plaintiff  in 
error : 

The  court  erred  in  not  instructing  the  jury  that  under 
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the  informatioD  the  prisoner  could  be  convicted  of  assault 
and  battery.  {Thurman  v.  State^  32  Neb.,  224;  Pender^on 
V.  State,  21  Tex.  App.,  485.) 

A.  8.  ChurchUl,  Attorney  OenercU,  and  F.  W.  Collins, 
for  the  state. 

Post,  J. 

This  was  a  prosecution  in  the  district  court  for  Lancaster 
oountj  on  an  information  charging  the  crime  of  assault 
witii  intent  to  murder.  A  verdict  was  returned  finding  the 
accused  guilty  as  charged,  and  a  motion  for  a  new  trial 
having  been  overruled,  he  was  sentenced  to  a  term  in  the 
penitentiary,  which  he  seeks  to  reverse  by  means  of  this 
proceeding.  ^ 

The  only  assignment  which  we  shall  notice  is  that  the 
charge  of  the  court  excluded  from  the  consideration  of  the 
Jury  the  question  of  the  defendant's  guilt  of  a  lower  grade 
of  assault,  and  required  them  to  convict,  if  at  all,  of  the 
crime  charged.  The  instruction  to  which  exception  is  taken 
is  as  follows: 

''  The  assault  by  the  defendant  upon  the  person  of  Al- 
bert Eisler  at  the  time  and  place  alleged  in  the  informa- 
tion is  not  denied,  but  it  is  contended  by  the  defendant  that 
at  the  time  of  the  assault  he  was  under  the  itifluence  of 
liquor  and  acted  irresponsibly.  Upon  this  point  you  are 
instructed  that  drunkenness  is  no  excuse  for  the  commission 
of  a  crime.  You  should  consider,  however,  tbe  testimooy 
upon  this  point  in  determining  whether  or  not  one  of  the 
elements  necessary  to  constitute  the  crime  existed,  and  that 
element  is  the  intent  of  the  defendant  to  kill  Albert  Eisler 
at  the  time  of  making  the  assault.  If  at  the  time  of  mak- 
ing the  assault  the  defendant  was  under  the  influence  of 
liquor,  and  to  such  an  extent  that  he  was  unable  to  dis- 
tinguish between  right  and  wrong,  and  committed  the  act 
^vithout  any  defined  purpose  to  kill,  he  would  not  be  guilty 
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as  charged.  If,  however,  the  defendant,  at  the  time  of  the 
assault,  was  able  to  distinguish  between  right  and  wrong, 
and  able  to  form  a  definite  purpose  in  his  mind  to  kill 
Albert  Eisler,  then  the  defendant  is  responsible  for  his  act. 
Id  determining  this  question,  if  the  evidence  raises  any 
doubt  in  your  minds  as  to  the  formation  of  such  intent  by 
the  defendant  at  the  time  of  the  assault,  he  is  entitled  to 
the  benefit  of  the  doubt  and  should  be  acquitted/' 

The  only  reference  which  need  be  made  to  the  defend- 
ant's evidence  is  that  it  tended  strongly  to  prove  that  he 
was  at  the  time  of  the  alleged  assault  (by  shooting  with  a 
revolver)  intoxicated,  so  drunk,  in  fact,  that  he  was  not 
conscious  of  the  act  of  shooting,  and  incapable  of  enter* 
taining  the  s])ecific  intent  essential  to  the  crime  of  murder 
had  death  ensued  as  the  result  of  the  act  charged.    Whether 
the  jury  should  have  credited  such  evidence  is  not  for  us 
to  say.     It  is  sufficient  that  he  was  entitled  to  have  it  con- 
sidered under  proper  instructions  by  the  court.     In  Volmer 
V.  State,  24  Neb.,  838,  a  case  quite  similar,  so  far  as  the 
question  at  issue  is  concerned,  to  the  one  at  bar,  the  failure 
to  advise  the  jury  that  they  might  convict  of  the  lower 
grade  of  ofiPense  (manslaughter)  was  held  reversible  error.. 
But  it  is  argued  by  the  state  that  the  instruction  is  a  cor- 
rect statement  of  the  proposition  therein  contained,  and  if 
the  accused  desired  a  direction  on  the  subject  of  assault 
with  intent  to  inflict  great  bodily  injury,  assault  and  bat- 
tery, or  a  simple  assault,  he  should  have  made  such  request 
at  the  trial.     The  information  included  a  charge  of  the 
lower  degrees  of  assault,  as  well  as  ascfault  with  intent  to 
murder  (2  Bishop,  Criminal  Procedure,  63),  and  it  was  the 
right  of  the  accused  to  have  all  of  the  issues  properly  sub- 
mitted to  the  jury.     We  had  occasion  recently  in  the  case 
of  Carleton  v.  State,  43  Neb.,  373,  to  examine  the  subject 
wi^.h  care,  and  the  conclusion  therein  announced  is  that  it 
is  the  duty  of  the  trial  court  to  properly  present  the  issues 
to  the  jury,  and  a  charge  as  a  whole  which,  by  the  omis- 
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«ion  of  oertain  elements,  has  the  effect  of  withdrawing 
from  the  consideration  of  the  jury  essential  issues  is  erro- 
neous. In  State  v.  Vinsant,  49  la.,  241,  which  was  a  prose- 
ecution  for  rape,  the  court  say:  ^'Whoever  is  charged  with 
rape  is  charged  with  alL  that  constitutes  it,  and  one  of  the 
elements  of  rape  is  an  assault,"  and  the  judgment  was 
reversed  because  the  jury  were  not  directed  to  find  the 
■accused  guilty  of  a  simple  assault  in  case  the  evidence  war- 
ranted such  a  verdict.  (See,  also,  ChmmonweaUh  r.  Drum, 
19  Pick.  [Mass.],  480.)  And  in  a  note  to  section  2494,  2 
Thompson,  Trials,  it  is  said  that  the  court  ought  not  so  to 
instruct  the  jury  as  to  take  from  them  the  right  of  deter- 
mining the  grade  of  the  crime  of  which  the  accused  stands 
charged,  citing,  in  addition  to  the  cases  referred  to,  Adams 
t?.  State,  29  O.  St.,  412,  and  Shajner  v.  Commonwealth,  72 
Pa.  St.,  60.  It  is  true  that  the  exception  includes  several 
other  paragraphs  of  the  charge  which  are  admitted  to  be 
correct;  but  the  foregoing  instruction,  which  is  the  only 
one  having  any  bearing  ui)ou  the  subject,  is  set  out  not  for 
die  purpose  of  criticism,  but  in  order  to  demonstrate  that 
the  issue  of  the  defendant's  guilt  of  the  lesser  grades  of 
assault  was  not  in  fact  submitted  to  the  jury.  For  reasons 
stated  the  judgment  is  reversed  and  the  cause  remanded 
for  farther  proceedings  in  the  district  court 


Reversed  and  remanded. 


<3.  F.  M.  Stabk,  appellant,  v.  Magnub  Olsen  et  al., 

appellees. 
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-^--54^1  Filed  April  5,  1895.    No.  5945. 

f58    448[ 

^  %  1.  Conflict  of  Laws:   Execution  of  Note  and  MoBitsAOB. 

=^^-g^i  On  the  13th  day  of  March,  1886,  in  Cedar  connty,  this  state,  O. 

62  466  and  wife  executed  and  delivered  a  mortgage  conveying  lands  in' 
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said  oonnty  to  D.,  a  resident  of  Iowa,  to  secure  a  loan  made  by 
the  latter,  a  loan  broker,  in  the  asaal  coarse  of  basiuess.  Held, 
In  the  absence  of  evidence  explanatory  of  the  transaction,  the 
presumption  is  that  the  payment  of  the  proceeds  of  the  loan 
and  the  delivery  of  the  note  and  mortgage  were  contemporane- 
ous acts,  and  that  the  note  is  not  an  Iowa  contract,  although  it 
appears  from  its  face  to  have  been  executed  in  that  state  twelve 
days  previous  to  the  execution  of  the  mortgage. 

In  the  absence  of  evidence  to  the  contrsury,  laws  of  other 


states  will  be  presumed  to  be  the  same  as  ours. 

.     Such  presumption  applies  not  alone  to  the  written  but 


well  to  the  unwritten  laws  of  other  states. 

Ifegotiable  Instruments:  Pbovision  fob  Attobnbts'  Fees. 
A  note,  otherwise  in  form  negotiable,  will  not  be  held  non-nego- 
tiable by  reason  of  a  provision  therein  for  an  attorney's  fee  in 
case  suit  is  brought  thereon  to  enforce  collection. 


S.  :  Pbovision  to  Declabb  Dbbt  Due.    Nor  will  a  note  be 

held  non-negotiable  on  account  of  the  following  condition:  **If 
default  be  made  in  the  payment  of  any  interest  coupon,  said 
principal  sum  may,  at  the  option  of  the  holder  of  this  note,  be- 
come due  and  payable  without  further  notice. ''  {ff^rd  v.  Du- 
huque  County  Bank^  8  Neb.,  10.) 

4L  Mortgages:  Notes:  Evidbncb  or  Indobseb's  Titlb  to  Sk- 
CUBITY.  In  an  action  of  foreclosure  it  appeared  that  O.,  the 
defendant,  borrowed  money  of  D.  and  executed  a  note  therefor 
to  D.'s  wife,  secured  by  an  instrument  denominated  a  mortgage 
or  trust  deed,  in  which  D.  was  named  as  trustee  with  power  to 
reoonvey  on  payment  of  the  note  at  maturity.  On  the  day  of 
its  execution  D.  indorsed  said  note  in  the  name  of  his  wife  and 
forwarded  it  to  his  correspondent  in  Boston,  by  whom  it  was  on 
the  day  of  its  receipt  sold  and  indorsed  for  value,  accompanied 
by  the  mortgage,  to  C.  J.  8.,  through  whom,  by  will  duly 
proved,  the  plaintiff  claims  title.  It  was  the  custom  of  D,  to 
take  s 'curities,  payable  to  his  wife's  order,  and  dispose  of  them 
through  eastern  brokers  by  indorsement  in  her  name  with  her 
knowledge  and  consent  Held,  Sufficient  evidence  of  title  as 
against  the  mortga(:or. 

7.  :   Registbatiox  of  Assignments: -Notes:    Bona  Fiok 

HoLDEBS.  Section  39,  chapter  73,  Compiled  Statutes,  provid- 
ing that  "the  recording  of  an  assignment  of  a  mortgage  shall 
not  in  itself  be  deemed  notice  of  such  assignment  to  the  mort- 
gagor, *  *  so  as  to  invalidate  any  paymeut  made  by  them, 
or  either  of  them,  to  the  mortgagee,''  has  no  application  to  the 


648  NEBRASKA  REPORTS.  [Vol.  44 


stark  V.  Olsen. 


bolder  of  negotiable  secarities  wbose  title  was  acquired  before 
matnritj  for  Talne  in  tbe  tisnal  course  of  bnsiness.  {JEggert  v. 
Beffer,  43  Neb.,  711.) 

8.  Power  of  Trustee  Under  Deed:  Notice.    Where  a  tnute» 

is  invested  with  the  apparent  title  to  property,  persons  dealing 
with  him  are  not  chargeable  with  undisclosed  limitations  upoft 
his  power  with  respect  to  the  subject  of  the  trust;  but  where 
his  powers  are  clearly  defined  by  deed  or  other  instrument  cre- 
ating the  trust,  duly  filed  or  recorded  in  conformity  with  the 
registration  laws,  persons  dealing  with  him  in  respect  to  the 
trust  property  must  at  their  peril  take  notice  of  the  extent  of 
such  power. 

9.  Principal  and  Agent:  Discharge  of  Moctgaob  Bbfobk 

Maturity:  Authority.  Agency  with  power  to  acknowledge 
satisfaction  of  a  mortgage  before  maturity  will  not  be  presumed,, 
as  against  a  bona  fide  holder,  from  the  mere  fact  that  the  mort- 
gagee, wbo  had  disposed  of  tbe  security  in  the  usual  course  of 
bnsiness,  forwards  to  his  correspondent  at  wbose  office  it  is  pay- 
able funds  for  the  satisfaction  of  interest  coupons. 

Appeal  from  the  district  court  of  Cedar  county.  Heard 
below  before  Norris,  J. 

The  facts  are  stated  in  the  opinion. 

Barnes  &  Tyler y  for  appellant: 

The  stipulation  for  payment  of  an  attorney's  fee  doe» 
not  render  the  note  non-negotiable.  {Sea  r.  Glover ^  1  II L 
App.,  335;  Carlon  v.  Kenealy,  12  M.  &  W.  [Eng.],  139; 
Oerman  Mutual  Fire  Ins.  Co,  v.  Franck,  22  Ind.,  364; 
Chicago  Railway  Equipment  Co.  v.  Merchants  Nat.  Banky, 
136  U.  8.,  268.) 

A  provision  in  a  note  allowing  the  payee  to  declare  the 
debt  due  does  not  impair  the  negotiability  of  the  instru- 
ment {Heard  v.  Dvbuque  County  Banky  8  Neb.,  10;  CVii- 
cago  Railway  Equipment  Co.  v.  Merchants  Nat.  Bank^  1*M) 
U.  S.,  268;  Sperry  v.  Horr,  32  la.,  184.) 

The  negotiability  of  the  note  is  to  \ye  determined  by  the 
law  of  the  place  where  it  was  made.  (1  Randolph,  Com- 
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mercial  Paper,  sec,  47;  1  Dauiel^  Negotiable  InstrumeDts, 
aec.  874;  Warder  v.  Arell,  2  Wash.  [Va.],  282.) 

Begistratiou  of  assignment  could  not  affect  the  rights  of 
a  bona  fide  holder  of  the  note.  {South  Branch  Lumber  Co* 
V.  LitUejohn,  31  Neb.,  606 ;  Williams  v.  Keyea,  61  N,  W. 
Eep.  [Mich.],  522.) 

An  instrument  given  to  secure  the  payment  of  money  is 
a  mortgage.  (Hurley  v.  EsteSy  6  Neb.,  386  ;  Webb  v.  ffosel- 
toUy  4  Neb.,  318  ;  CoUerdl  v.  Long^  20  O.,  464;  Sargent  v. 
Howe,  21  111.,  149.) 

The  deed  of  trust  is  a  mere  incident  to  the  debt,  and 
passed  with  the  assignment  of  the  note.  (Studebaker  Mfg, 
Co,  V.  McCargur^  20  Neb.,  500 ;  Kuhna  r.  BankeSy  15  Neb., 
92;  Webb  v.  Hoaelion,  4  Neb.,  308 ;  Kyger  v.  By  ley,  2  Neb., 
28;  Carpenter  v.  Longan,  16  Wall.  [U.  S.],  271.) 

Payment  to  the  original  trustee  after  the  note  and  trust 
deed  had  been  transferred  by  him  to  an  innocent  purchaser 
for  value  before  maturity  did  not  affect  the  rights  of  the 
latter  to  enforce  payment.  {Best  v,  Crall,  23  Kan.,  482 ; 
Davis  V.  Miller,  14  Gratt.  [Va.],  13;  Button  v.  Ives,  5  Mich., 
615;  Blumcnthal  v,  Jassoy,  29  Minn.,  177;  Grant  v.  Ki^- 
rodl,  30  Mo.,  455;  Swall  v.Clarke,  51  Cal.,  227 ;  Webster  v. 
Lee,  5  Mass.,  334;  Burhaus  v.  Hutcheson,  25  Kan.,  625; 
Bhck  V,  Kirtland,  21  Ark.,  393.) 

On  the  question  of  agency  the  court  is  referred  to  the 
following  cases:  Thomas  v.  Bowman,  29  111.,  426,  30  111., 
84 ;  Minell  v.  Reed,  26  Ala.,  730 ;  Furnas  v.  Frankman,  6 
Neb.,  429 ;  Loomis  v.  Simpson^  13  la.,  532 ;  Wright  v.  Boyn- 
ton,  37  N.  H.,  9. 

A  trustee  has  only  the  powers  conferred  by  the  trust. 
When  limitations  appear  of  record,  persons  dealing  with  Iiim 
roust  take  notice  of  his  want  of  authority.  He  had  no 
power  to  receive  payment  and  release  the  debt  before  it  was 
due,  without  the  consent  of  the  beneficiary.  {Swartout  v. 
Curtis,  5  N.  Y.,  301 ;  Newman  r.  Samuels,  17  la.,  536; 
Liver-more  v.  Maxwell,  55  N.  W.  Rep.  [la.],  37.) 
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Benjamin  M.  Weed  and  Garter  &  Brotoriy  oo^itra: 

The  note  sued  upon  is  non-negotiable.  (1  Daniel  Nego- 
tiable Instruments,  sec  30;  Bank  of  Carroll  v.  Taylor,  25. 
N.  W.  Rep.  [la.],  810;  Heeler  v.  Oomstock,  46  N.  W. 
Rep.  [S.  Dak.],  333;  Dow  v.  Updike,  11  Neb.,  95;  First 
Not.  Bank  of  Slillwater  v.  Laraen,  19  N.  W.  Rep.  [Wis.], 
67;  3IcComa8  v.  Haas,  8  N.  E.  Rep.  [Ind.],  579;  Hugh- 
at  V,  Johnson,  28  Fed.  Rep.,  865;  Smith  v,  Marland,  69 
la.,  645;  Hardin  v.  Olson,  14  Fed.  Rep.,  705;  Lamb  v. 
Story,  45  Mich.,  488;  Hail  v.  Toby,  1  Atl.  Rep.  [Pa.], 
369;  Maryland  Fertilizing  &  Mfg.  Co,  v,  Newman,  29  Alb. 
L.  J.  [Md.],  213;  Garretson  v,  Purdy,  14  N.  W.  Rep. 
[Dak.]/ 100;  Jmes  v.  Radatz,  27  Minu.,  240;  First  NaL 
Bank  of  Trenton  v.  Gay,  63  Mo.,  38;  Andrews  v.  Pond,  13 
Pet.  [U.  S.],  66;  Thompson  v.  Ketcliam,  4  Johns.  [N.  Y.], 
285;  Stix  v.  Mathews,  63  Mo.,  371;  Mahoneyv.  Fitzpatridc, 
133  Mass.,  151 ;  Way  v.  Smith,  111  Mass.,  523;  Whitwellv. 
Winslmo,  134  Mass.,  343;  Palmer  r.  Ward,  6  Gray  [Mass.], 
340;  Russell  v.  Swan,  16  Mass.,  314;  Blakeleyv.  Grant,  6 
Mass.,  386;  Quigley  v.  Mexico  Southern  Bank,  80  Mo., 
295;  VanEman  v.  Stanchfield,  10  Minn.,  197;  Farrisv, 
Wells,  68  Ga.,  604;  Hadden  v.  Rodkey,  17  Kan.,  429; 
Canal  Bank  v.  Bank  of  Albany,  1  Hill  [N.  Y.],  287.) 

As  to  the  questions  of  assignment,  the  effect  of  payment 
by  appellees,  and  the  release  of  the  trust  deed  the  following 
authorities  are  cited:  Ellis  v.  Sis8on,  96  III.,  105;  Willis  v. 
Twambly,  13  Mass.,  204;  Bush  v.  Lathrop,  22  N.  Y.,  535; 
Crocker  v»  Whitney,  10  Mass.,  316;  Jones  v.  Witter,  13 
Mass.,  304;  31i/ler  v,  Kreiter,  76  Pa.  St.,  78;  Ueermansv, 
EllsworUi,  64  N.  Y.,  159;  Noble  v.  Thompson  Oil  Co.,  79 
Pa.  St.,  354;  Hull  v.  Conover,  35  Ind.,  372;  PrescoU  v. 
Hull,  17  Johns.  [N.  Y.],  284;  Osgood  v.  ArU,  17  Ftd. 
Re|).,  575;  Shufeldt  v.  Gillilan,  124  111.,  460;  Bank  of 
Stockton  V.  Jones,  65  Gal.,  437;  Merrell  v.  Springer,  24  N. 
E.  Rep.  [Ind.],  259;  Reed  v.  Marble,  10  Paige  [N.  Y.], 
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409;  Union  College  v.  Wheeler,  61  N.  Y.,  88;  Johnson  v. 
Carpenter,  7  Minn.,  120;  McCabe  r.  Famsworth,  27  Micb., 
52;  Jones  v.  Smith,  22  Mich.,  360;  Sogers  v.  De  Forest, 
7  Paige  [N.  Y.],  272 ;  Perkins  v.  Dibble,  10  O.,  440;  Waters 
V.  Waters,  20  la.,  363;   Terry  v.  Allis,  16  Wis.,  504. 

As  to  the  power  of  the  trustee  to  receive  payment  the 
following  authorities  are  cited:  Connecticut  General  Life 
Ins.  Co.  V,  Eidredge,  102  U.  S.,  545;  Williams  v.  Jackson, 
107  U.  S.,  478;  Hadley  v.  Chapin,!!  Paige  [N.  Y.],  253; 
Van  Rensselaer  v.  Aikin,  22  Wend.  [N.  Y.],  249 ;  McNair 
V.  Picotte,  33  Mo.,  57;  Verges  v.  Giboney,  47  Mo.,  171; 
Renfro  v.  Adams,  62  Ala.,  302;  Daniels  r.  Densmore,  32 
Neb.,  40;  Bryant  v.  Richardson^  25  N.  E.  Rep.  [lud.], 
808. 

As  to  the  question  of  agency  the  following  cases  are 
cited:  Sherwood  v.  Saxton,  63  Mo.,  78;  Chesley  v.  Chesley, 
49  Mo.,  540;  Cassady  v.  Wallace,  15  S.  W.  Eep.  [Mo.], 
138;  Livey  v.  Winton,  30  W.  Va.,  554. 

Post,  J. 

This  is  a  proceeding  for  the  foreclosure  of  a  mortgage  or 
trust  deed  executed  by  the  appellees  Olsen  and  wife,  cov- 
ering certain  lands  in  Cedar  county.  In  addition  to  the 
mortgagor  and  wife  the  Lombard  Investment  Company 
and  Andrew  Burggen  were  named  as  defendants,  but  as 
their  rights  are  not  involved  in  this  appeal  they  will  not 
be  noticed  further  in  this  opinion.  The  mortgage^  which 
was  acknowledged  before  a  notary  public  of  Cedar  county 
on  the  13th  day  of  March,  1886,  was  given  to  secure  pay» 
ment  of  the  note  of  Olsen  purporting  to  have  l)een  exe* 
cuted  at  Le  Mars,  Iowa,  March  1,  1886,  for  $1,500,  paya- 
ble to  the  order  of  P.  M.  Dunn  at  Boston,  Massachusetts, 
March  1,  1891,  with  interest  from  date  at  seven  per  cent, 
payable  semi-annually,  as  evidenced  by  coupons  attached 
thereto.  Said  mortgage  or  trust  deed  was  executed  to  J. 
M.  Dunn,  as  trustee  for  P.  M.  Dunn,  the  payee  of  the  note 
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above  described,  and  provides  that  the  said  trustee  shall 
have  power  to  reconveysaid  premises  whenever  said  princi- 
pal note  and  interest  coupons  are  fullj  paid  to  the  said  P.  M. 
Dunn  or  her  assigns.  In  this  connection  it  should  be  men- 
tioned that  J.  M.  Dunn,  who  is  named  as  trustee  in  said 
mortgage,  was,  at  the  time  of  the  execution  thereof,  engaged 
in  making  loans  at  Le  Mars  and  negotiating  the  notes  and 
mortgages  taken  in  the  course  of  liis  business  through 
brokers  in  New  Tork,  Boston,  and  elsewhere.  It  was  cus- 
tomary for  him  to  name  P.  M.  Dunn,  his  wife,  as  payee  of 
notes  so  taken,  and  to  indorse  them,  when  disposed  of,  in 
her  name.  She  had  no  knowledge  of  the  note  and  mort- 
gage in  this  case,  but  the  practice  of  her  husband  in  thus 
dealing  in  her  name  is  shown  to  have  been  with  her 
knowledge  and  consent,  if  not,  indeed,  with  her  express 
approval.  It  should  be  mentioned  also  that  she  has  so  far 
ratified  his  action  with  respect  to  the  transaction  here  in- 
volved as  to  disclaim  any  interest  in  the  note  or  mortgage. 
On  the  16th  day  of  March,  1886,  J.  M.  Dunn  forwarded 
said  note  and  mortgage  to  the  firm  of  John  Jeffries  &  Sons, 
brokers,  doing  business  in  Boston,  with  directions  to  sell 
the  same  and  remit  the  proceeds  thereof  through  his  corre- 
spondent in  New  York.  The  note  at  that  time  bore  the 
following  indorsement  executed  by  J.  M.  Dunn: 

"Without  recourse  I  hereby  sell,  transfer,  and  set  over  to 
John  Jeffries  &  Sons  the  within  note  and  annexed  cou|)ons, 
together  with  all  my  rights  and  interest  under  the  trust 
deeds  securing  the  same.  P.  M.  Duxn." 

On  the  llth  day  of  March,  1886,  the  plaintiff,  C.  F. 
M.  Stark,  then  acting  as  agent  for  his  mother,  Mrs.  C.  J. 
Stark,  applied  to  Jeffries  &  Sons  for  investments,  and  was 
furnished  with  a  list  of  securities  held  by  them  for  sale, 
including  this  rSortgageof  which  they  had  been  previously 
advised  by  Dunn.  Said  mortgage  was  selected  by  Mr. 
Stark  among  others,  and  the  agreed  price  therefor,  $1,- 
502.91,  left  with   the  brokers  named  as  a  special  deposit 
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until  the  receipt  of  the  note  and  mortgage,  which  was  on 
the  20th  day  of  the  same  month,  and  on  which  day  they 
were  delivered  to  the  purchaser,  said  note  bearing  the  in- 
dorsement of  Jeffries  &  Sons  identical  iu  form  with  that 
above  set  out,  although  no  written  assignment  of  the  mort- 
gage by  the  said  P.  M.  Dunn,  or  in  her  name,  was  made 
at  that  time.  Previous  to  the  commencement  of  this  action 
Mrs.  Stark  died,  and  by  her  will,  which  was  duly  proved,  the 
plaintiff",  her  only  heir  and  sole  devisee,  was  named  as  sole 
executor.  The  latter  deeming  an  assignment  of  the  note 
essential  in  order  to  perfect  his  title,  as  executor,  indorsed 
the  same  without  recourse  to  Geo.  K.  Barstow,  a  clerk  in 
the  office  of  Jeffries  &  Sons,  by  whom  it  was  immediately 
in  the  same  manner  indorsed  and  transferred  to  him,  ac- 
companied by  the  mortgage.  The  foregoing  history  of  the 
transactions  upon  which  the  plaintiff's  title  depends  is  es- 
sential to  an  understanding  of  the  issues  presented,  as  will 
hereafter  appear. 

It  is  deemed  necessary  to  here  notice  some  of  the  allega- 
tions of  the  answer  of  Olsen  and  wife,  viz. : 

1.  That  on  or  about  December  8,  1888,  they  paid  to  P. 
M.  Dunn  and  J.  M.  Dunn,  trustee,  the  full  amount  of 
said  note,  with  interest,  and  that  the  said  P.  M.  Dunn  and 
J.  M.  Dunn,  trustee,  executed  and  delivered  to  them  a  re- 
lease in  writing,  whereby  they  acknowledged  satisfaction 
in  full  of  the  said  mortgage. 

2.  That  no  assignment  of  said  mortgage  had  ever  been 
filed  for  record  in  Cedar  county,  and  that  they  had  no 
knowledge  or  information  that  it  had  been  assigned  to,  or 
was  owned  by,  any  person  other  than  the  mortgagee. 

3.  An  express  denial  of  the  assignment  by  P.  M.  Dunn 
and  an  allegation  that  the  pretended  assignment  in  her 
name  by  J.  M.  Dunn  was  unauthorized  and  void. 

4.  That  the  said  J.  M.  Dunn  was,  at  the  date  of  the 
alleged  payment  by  the  defendants,  the  general  agent  of 
the  plaintiff  and  John  Jeffries  &  Sons,  with  power  to  re- 


654  NEBRASKA  REPORTS.  [Vol.  44 


stark  y.  Olsen. 


oeive  payment  and  execute  a  release  of  said  mortgage  in 
the  name  of  the  holder  thereof. 

In  support  of  the  allegatiou  first  above  mentioned  they 
introduced  in  evidence  a  written  instrument  bearing  date  of 
December  8,  1888,  purporting  to  have  been  executed  by 
P.  M.  Dunn  and  J.  M.  Dunn  as  trustee,  whereby,  in  con- 
sideration of  $1  and  other  good  and  valuable  considerations, 
they  "remise,  convey,  and  quitclaim'*  to  Magnus  Olsen 
all  their  title,  claim,  or  demand  through  a  trust  deed  for 
the  premises  described  in  the  pleadings,  executed  March  1, 
1886.  Said  instrument  was  acknowledged  before  a  notary 
public  for  Plymouth  county,  Iowa,  and  filed  for  record  in 
Cedar  county,  December  17  following.  We  may  for  our 
present  purpose  construe  it  as  referring  to  the  mortgage 
which  is  the  subject  of  this  controversy,  although  not  defi- 
nitely described  therein.  Another  fact  to  wliich  our  atten- 
tion is  directed  by  the  briefs  of  counsel,  but  which  sheds 
no  direct  light  upon  the  transactions  involved,  is  that  Mrs. 
Dunn,  on  the  26th  day  of  February,  1891,  executed  what 
purports  to  be  a  formal  assignment  of  the  mortgage  or  trust 
deed  to  Mrs.  Stark,  but  in  which  the  land  mentioned  therein 
is  erroneously  described  as  situated  in  Dixon  county. 
There  is,  however,  one  fact  worthy  of  note  in  this  connec- 
tion as  tending  to  illustrate  the  business  relations  l)etween 
Mrs.  Dunn  and  her  husband,  viz.,  that  the  instrument  last 
mentioned,  including  the  name  of  the  assignor  in  the  body 
thereof,  is  upon  a  printed  form,  which  is  strongly  corrobo- 
rative of  the  statement  that  it  was  the  custom  of  her  hus- 
band to  take  securities  in  her  name. 

The  first  proposition  to  which  we  will  give  attention  is 
that  the  note  in  this  case  is  by  its  terms  non-negotiable, 
because  it  is  uncertain  both  as  to  amount  and  time  of  pay- 
ment. The  condition  to  which  we  are  referred  to  support 
that  contention  is  the  following:  "And  if  default  be  made 
in  the  payment  of  any  interest  coupon  or  part  thereof,  then 
said  principal  sum  may,  at  the  option  of  the  legal  holder 
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of  this  Dote,  become  due  and  payable  without  further  no- 
tice; and  if  suit  be  oommenced  to  collect  this  note  or  fore- 
close the  trust  deed  securing  the  same,  I  agree  to  pay  a 
reasonable  attorney's  fee  as  provided  by  law.  This  note 
bears  ten  per  cent  interest  per  annum  from  maturity  until 
fully  paid.''  The  note,  as  has  been  remarked,  purports  to 
have  been  executed  at  Le  Mars,  in  the  state  of  Iowa,  while 
the  mortgage  was  executed  in  this  state,  the  consideration 
for  both  being  the  loan  mentioned.  It  is  also  disclosed  by 
the  record  that  said  loan  was  made  on  the  written  applica- 
tion of  Olsen,  the  mortgagor,  in  accordance  with  the  cus- 
tom of  loan  brokers.  The  inquiry  is,  therefore,  naturally 
suggested  whether  the  note  is  an  Iowa  contract  and  to  be 
governed  by  the  laws  of  that  state,  or  whether  the  laws  of 
this  state  will  be  applied  in  order  to  determine  its  negotia- 
bility. We  shall  not,  however,  undertake  a  careful  exami- 
nation of  the  authorities  bearing  upon  the  subject,  since 
a  solution  of  the  question  may  be  readily  attained  from  a 
closer  inspection  of  the  facts  established  by  the  record. 
We  have  not  the  benefit  of  the  testimony  of  either  of  the 
Olsens,  or  of  J.  M.  Dunn,  but  the  mortgage,  as  we  have 
seen,  was  executed  and  delivered  twelve  days  subsequent  to 
the  date  borne  by  the  note.  From  the  deposition  of  W. 
L.  Jeffries,  a  member  of  the  firm  of  Jeffries  &  Sons,  we 
learn  that  the  application  of  Olsen  for  the  loan  was  for- 
warded to  said  firm  '' shortly  prior  to  March  11,"  and  that 
on  the  day  last  named  the  witness  advised  Dunn  by  tele- 
graph of  the  sale  of  the  loan.  The  irresistible  inference 
from  these  facts  is  that  the  delivery  of  the  note  and  mortgage 
and  the  payment  to  Olsen  of  the  proceeds  of  the  loan  were 
contemporaneous  acts,  that  they  occurred  as  late  as  the  13th 
day  of  March,  presumably  in  Cedar  county,  and  that  the 
former  is,  therefore,  for  ail  purposes,  a  Nebraska  contract. 
But  the  laws  of  this  state  must  govern  the  construction  of 
the  contract  for  another  reason.  The  plaintiff  alleges  that 
the  note  was  executed  in  Iowa,  and  pleads  the  statute  of 
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that  state  authorizing  the  allowauoe  of  an  attorney's  fee 
which  he  claims  in  this  action.  That  allegation  is,  how- 
ever,  put  in  issue  by  the  answer  and  is  not  supported  by 
any  evidence  iu  the  record.  We  must  presume,  therefore, 
that  the  laws  of  Iowa,  so  far  as  they  relate  to  the  subject 
under  consideration,  are  the  same  as  ours.  {Ruth  v.  Loiorey, 
10  Neb.,  260;  Lord  v.  State,  17  Neb.,  526;  Fitzgerald  v. 
Fitzgerald  A  Mallory  Construction  Co.,  41  Neb.,  374.) 
Turning  to  the  decisions  of  this  court  we  find  the  question 
fully  settled  by  Heard  v.  Dubuque  County  Bank,  8  Neb.,  10, 
where,  referring  to  the  question  of  costs  and  attorneys'  fees, 
it  is  said:  '^  We  do  not  think  that  the  amount  of  money 
represented  by  a  note  or  bill  is  made  any  the  less  certain 
by  reason  of  its  containing  a  stipulation  that  if  it  is  not 
paid  at  maturity  the  maker  will  pay  a  part  of  the  expenses 
of  its  collection.  *  *  *  The  stipulation  to  pay  attorney 
fees  is  harmless,  to  say  the  least,  while  the  note  is  undis- 
honored  and  entitled  to  pass  as  commercial  paper.  It  is 
only  when  it  has  become  dishonored  by  its  maker  and 
ceases  to  have  any  standing  in  the  commercial  world  that 
this  provision  becomes  operative.''  It  was  further  held 
that  the  note  therein  was  negotiable  notwithstanding  the 
following  provision :  ''The  said  McDonald  &  Co.  [payees] 
have  full  power  to  declare  this  note  due  and  take  possession 
of  said  machine  at  any  time  they  may  deem  themselves  in- 
secure, even  before  the  maturity  of  the  note." 

It  is  urged  however,  by  defendants  that  the  note  be- 
ing payable  in  Massachusetts  the  question  whether  it  is  an 
Iowa  or  a  Nebraska  contract  is  wholly  immaterial,  for  the 
reason  that  its  ciiaracter  as  regards  negotiability  must  be 
determined  by  the  laws  of  the  state  in  which  it  is,  by  its 
terms,  to  be  performed.  It  is  not  necessary  to  determine 
here  whether  the  rule  contended  for  has  any  application  to 
mortgage  securities,  since  what  has  been  said  respecting  the 
laws  of  lown  applies  with  equal  force  to  those  of  Massachu- 
setts.    The  presumption  above  alluded  to  is  not  limited  to 
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Statutory  eDactmeDts,  but  applies  as  well  to  the  unwritten 
law  of  other  states.  (Rorer^  Interstate  Law,  122,  and  cases 
cited.)  Assuming,  therefore,  that  the  note  was  not  ne- 
gotiable according  to  the  laws  of  Massachusetts,  that  fact, 
to  be  available  to  the  defendants,  should  have  been  specially 
pleaded  and  proved  as  any  other  naatter  material  to  the 
rights  of  the  parties. 

This  brings  us  to  the  question  of  the  plaintiff's  title  to 
the  securities.  The  contention  of  the  defendant,  as  will  be 
inferred  from  what  has  been  said,  is  that  the  indorsement 
by  J.  M.  Dunn  in  the  name  of  his  wife  is  in  legal  effect  a 
forgery  and  <  annot,  therefore,  be  made  the  basis  of  a  legal 
title.  The  fact,  however,  that  the  business  was  conducted 
in  her  name,  that  she  was  aware  of  the  custom  of  her  hus- 
band in  that  regard,  and  especially  of  his  course  of  dealing 
with  Jeffries  &  Sons,  not  to  mention  her  subsequent  express 
ratification  of  his  act,  leaves  no  room  to  doubt  his  agency 
with  power  to  contract  in  her  name.  But  there  is  an  ad- 
ditional fact  of  which  mention  was  omitted  in  its  natural 
order,  and  which  should  be  noticed  on  account  of  its  bear- 
ing upon  this  as  well  as  upon  another  phase  of  the  case. 
The  coupons  accompanying  the  note  were  assigned  directly 
to  Mrs.  Stark,  and  those,  seven  in  all,  which  matured  prior 
to  March  1,  1890,  were  paid  by  remittances  from  J.  M. 
Dunn  and  presumably  returned  to  the  maker,  and  bearing 
4IS  they  did  the  indorsement  of  Mrs.  Dunn,  were  sufficient 
to  charge  him,  defendant,  with  a  notice  of  her  equities. 

The  next  question  discussed  involves  a  construction  of 
sections  39  and  46,  chapter  73,  Compiled  Statutes,  entitled 
"Real  Estate."  Section  46  merely  authorizes  the  record- 
ing of  assignments  of  mortgages.  Section  39  provides: 
^^The  recording  of  an  assignment  of  a  mortgage  shall  not 
in  itself  be  deemed  notice  of  such  assignment  to  the  mort- 
gagor, his  heirs  or  personal  representatives,  so  as  to  invali- 
date any  payment  made  by  them,  or  either  of  them,  to  the 
mortgagee."  Those  provisions  were  before  us  for  our  con- 
46 
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structioD  io  the  recent  case  of  Eggert  v.  Beyer y  43  Neb.,  71 1, 
and  the  conclusion  therein  is  decisive  of  eveiy  proposition 
asserted  in  connection  with  this  branch  <^  the  case.  It  is 
in  effect  there  held  that  the  statute  has  no  application  to  the 
holder  of  negotiable  paper  secured  by  mortgage  whose  title 
is  acquired  in  the  usual  course  of  business  for  value  before 
maturity,  and  that  if  the  mortgagor  in  such  case  chooses  to 
make  payment  to  another  than  the  holder  of  the  security, 
he  must  do  so  at  his  peril.  To  the  authorities  there  cited 
may  be  added  the  recent  case  of  Williams  v.  Keyes,  90  Mich., 
290,  in  which  it  is  said,  referring  to  the  same  provision : 
'*  The  statute  means  no  more  than  that  the  mortgagor  shall 
not  be  required  to  search  the  record  before  making  payment 
to  the  one  prima  facie  entitled  to  receive  it.  In  case  of 
negotiable  securities  the  holder  alone  is  prima  facie  entitled 
to  receive  payment."  The  analysis  of  the  subject  in  the 
cases  cited  is  so  thorough  and  satisfactory  as  to  leave  noth* 
ing  to  be  added  at  this  time,  and  the  rule  therein  stated 
must  be  accepted  as  the  law  of  this  case. 

It  is  contended  also  that  whatever  may  have  been  the 
ri«^hts  and  obligations  of  J.  M.  Dunn  as  to  P.  M.  Dunn,  the 
])ayee  of  the  note,  or  her  assigns,  he  was  authorized  as  trus- 
tee to  execute  the  release  and  his  action  in  that  regard  is  a 
sufficient  protection  to  the  defendant  in  tliis  action.  But 
his  authority  must  be  determined  from  the  instrument 
itself,  which  is  in  reality  a  mortgage,  although  on  its  face 
referred  to  both  as  a  mortgage  and  a  deed  of  trust.  And 
unfortunately  for  the  defendant's  contention,  it  confers  no 
authority  upon  the  trustee  to  acknowledge  satisfaction  be- 
fore the  maturity  of  the  debt  thereby  secured,  or  upon  any 
condition  except  payment  in  full  to  the  holder  of  the  se- 
curity, or  with  his  consent.  It  should  be  remembered  here 
that  a  wide  distinction  is  recognized  between  a  case  like 
tills  where  the  trustee  is  a  mere  agent  for  the  beneficiary, 
whose  powers  are  clearly  defined  by  the  instrument  creat- 
ing the  trust,  and  one  in  which  he  is  the  holder  of  the 
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legal  title.  Id  the  latter  case  it  is  Well  settled,  on  priuciple 
as  well  as  nutliority,  that  persons  dealing  with  the  trustee- 
are  not  chargeable  with  undisclosed  limitations  upon  hi» 
power.  Although  the  rule  thus  stated  is  elementary  law^ 
it  is  not  oat  of  place  to  cite  in  this  connection  the  case  or 
lAvermore  v.  Maxwell^  and  four  other  cases,  65  N.  W.  Rep^ 
[la.],  37,  which  are  instructive,  since  they  are  authority 
for  the  principle  here  applied,  and  for  the  further  reason 
that  they  involve  transactions  of  the  same  trustee  in  all  es- 
sential respects  identical  with  that  presented  by  the  record 
in  this  case.  The  court  there  say:  "Even  if  Mr.  Duud 
did  have  authority  to  receive  payment  at  maturity  of  the 
note,  that  did  not  authorize  him  to  receive  it  when  he  S\&,. 
The  note  was  payable  *on  the  Ist  day  of  December,  1890,^ 
not  on  or  before,  yet  Mr.  Dunn  assumed  to  receive  pay- 
ment nearly  two  years  before  it  was  due.  It  is  argued 
that  as  Mrs.  P.  M.  Dunn  joined  in  the  release  of  the  deed, 
the  payment  should  be  held  good  as  to  these  defendants.. 
The  defendants  knew  that  the  note  was  negotiable  by  in- 
dorsement, they  had  each  paid  interest  coupons  that  were* 
returned  to  them  bearing  the  indorsement  to  the  plaintiff^ 
and  they  knew  that  neither  J.  M.  nor  P.  M.  Dunn  had; 
the  note  or  coupons  to  surrender  at  that  time  the  pay- 
ment was  made.  We  are  in  no  doubt  but  that  these  defend- 
ants knew  that  the  note  and  coupons  had  been  transferred 
and  made  the  payment  upon  the  mistaken  belief  that  J.  M. 
Dunn  had  authority  as  trustee  to  receive  it.^^  We  agree 
with  what  is  there  said,  as  well  as  the  conclusion  reached.. 
Finally,  it  is  argued  that  J.  M.  Dunn  was  the  agent  of 
the  plaintiff  and  of  his  mother,  Mrs.  Stark,  during  the 
lifetime  of  the  latter,  and  authorized  to  receive  payment  ii> 
their  behalf;  but  that  contention  has  no  foundation  what- 
ever in  the  record.  The  only  evidence  which  can  be  said 
to  bear  upon  the  question  is  the  fact  that  Dunn  forwarded 
to  Jeffries  &  Sons  the  amount  of  the  ooupons  as  they  ma- 
tured.    The  law  will  not  from  that  fact  alone  infer  the 
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relation  of  principal  and  agent  as  against  the  plaintiff. 
The  reasonable  inference  is  that  suggested  by  the  snpreme 
court  of  Iowa,  viz.,  that  the  payments  of  both  principal  and 
interest  were  made  by  the  defendant  to  J.  M.  Dunn  in  the 
mistaken  belief  that  the  latter,  as  trustee,  was  authorized  to 
receive  it ;  but,  however  that  may  be,  it  is  evident  that  to  the 
extent  which  he,  Dunn,  acted  in  a  representative  capacity 
in  the  receipt  of  the  money  he  was  the  agent  of  the  de- 
fendant Olsen  and  not  of  the  plaintiff. 

It  follows  from  what  has  been  said  that  the  decree 
«hould  have  been  for  the  plaintiff.  It  will  accordingly  be 
reversed  and  remanded  to  the  district  court  for  a  decree  in 
accordance  with  this  opinion 


Keyebsed  and  remanded. 


AUETBED  E.  HaRGREAVES  ET  ALh,  APPELLANTS,  Y.  LUD- 
WIG  EoRCEK  ET  AL.,  APPELLEES. 

Filed  April  6, 1896.    No.  687a 

1.  Mortgages:  Duress:  Evidence:  Husband  and  Wife.  Threats 

of  prosecation  and  immediate  imprisonment  of  the  hasband, 
when  need  to  indaoe  a  man  and  hie  wife  to  ezecnte  and  deliver 
a  mortgage  npon  their  homestead  to  secare  the  payment  of  a 
Judgment  against  him,  where  the  threats  so  oyeroome  their 
wills  as  to  indace  them  to  affix  their  signatures  to  soch  mort> 
gage  and  thos  give  a  security  which  they  would  not  yolnntarily 
have  executed,  are  sufficient  to  constitute  duress  and  avoid  the 
operation  of  the  instrument  so  obtained. 

2,  Duress:  Cancellation  of  Mortoaos:  Evidence.    Theevi* 

deuce  examined,  and  held,  sufficient  to  support  the  findings  and 
decree  of  the  district  court 

Appeal  from   the  district  court  of  Buffalo  oouoty. 
Heard  below  before  Holcomb,  J. 
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A  statement  of  the  case  appears  in  the  opinion. 

TibbetSy  Morey  &  Ferris^  for  appellants : 

To  support  the  contention  that  the  mortgage  was  not  ez- 
ecnted  under  duress  the  following  cases  were  cited :  Mundy 
r.  WhiUemo7'ey  15  Neb.,  647 ;  Wilson  Sewing  Machine  Co,  v. 
Curry y  25  N.  E.  Rep.  [Ind.],  896;  Sombm^ger  v.  Sanford, 
34  Neb.,  499;  Harmon  v.  Harmon,  61  Me.,  231;  Plant 
V.  Gunn,  2  Woods  [U.  S.],  372 ;  Thorn  v.  Pink/tam,  24 
Atl.  Rep.  [Me.],  718;  Mascola  v.  Montesanto,  61  Conn., 
50;  Hackiey  v.  Headley,  45  Mich.,  569;  OriJUIi  v.  Sit- 
greaveSy  90  Pa.  St.,  161 ;  Green  r.  Scranage,  19  la.,  461 ; 
Humphrey  v.  Humphrey,  79  N.  Car.,  396 ;  Stouffer  v.  Lat'- 
nhato,  2  Watts  [Pa.],  167;  Alexander  v.  Piei^cey  10  N.  H., 
494;  Meek  v.  AtkinsoUy  1  Bailey  [S.  Car.],  84;  Compton  v^ 
Bunket*  Hill  Bank,  96  III.,  301. 

Oldham  &  Mw*phyy  contra . 

The  eflForts  to  convince  appellees  that  Mr.  Korcek  had 
committed  a  crime,  and  the  threats  of  sending  him  to  the 
penitentiary  for  a  teini  of  years  if  the  debt  was  not  se* 
cured  by  a  mortgage  on  the  homestead,  constitute  dut*es8,. 
and  vitiate  the  mortgage.  {Meech  v,  Lee,  46  N.  W.  Rep. 
[Mich.],  383;  Lomerson  v.  Johnsony  13  Atl.  Rep.  [N.  J.],. 
11 ;  McCormick  Harvesting  Machine  Co,  v.  Hamilton,  41  N.. 
W.  Rep.  [Wis.],  727 ;  Strang  v.  Petersmy  10  N.  Y.  Sup., 
139;  Miller  v,  Bryden,  34  Mo.  App.,  602 ;  Adams  v,  Irving 
Nat,  Bank,  116  N.  Y.,  606;  Moi^ison  v.  Fautkrier,  15  S» 
W.  Rep.  [Tex.],  797;  Scliultz  v.  Catlin,  47  N.  W.  Rep. 
[Wis.],  946;  Mayer  v,  Oldham,  32  111.  App.,  233;  Win- 
field  Nat.  Bank  v.  CVoco,  26  Pac.  Rep.  [Kas.],  939 ;  Mor- 
rUl  V,  Nightingaley  28  Pac.  Rep.  [Cal.],  1068;  Bryant  t\ 
Peck,  28  N.  E.  Rep.  [Mass.],  678;  Morse  v,  Woodwoith,  29 
N.  E.  Rep.  [Mass.],  625. 

Dryden  &  Main,  also  for  appellees. 
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Harrison,  J. 

The  appellants  oommenoed  an  action  in  the  district  court 
of  Buffalo  county  against  the  appellees  to  foreclose  a  mort- 
gage on  real  estate,  alleging,  in  substance,  that  on  the  11th 
day  of  July,  1889,  appellants  obtained  a  judgment  against 
Ludwig  Koreek  in  said  district  court  for  the  sum  of 
^1,093.48,  aud  on  the  12th  day  of  July,  1889,  Ludwig 
Koreek  and  his  wife  Mary,  for  the  purpose  of  securing 
the  payment  of  the  indebtedness  evidenced  by  the  judg* 
cnent,  executed  and  delivered  to  appellants,  a  mortgage 
ileed  conveying  to  them  the  south  half  of  the  southwest 
quarter  of  section  10,  township  9  north,  of  range  15  west, 
in  Buffalo  county,  Nebraska;  that  by  the  terms  of  the 
mortgage  the  judgment  was  to  be  paid  July  10,  1890. 
There  was  an  allegation  of  default  in  the  condition  of  the 
mortgage  in  regard  to  payment  It  was  also  pleaded  that 
certain  persons  and  firms  had,  or  claimed  to  have,  judgment 
liens  upon  the  premises  described  in  the  mortgage,  '^And 
plaintiffs  allege  that  such  judgments  are  not  liens  upon  the 
above  described  premises,  for  the  reason  that  said  Ludwig 
Koreek  is  a  married  man  and  the  head  of  a  family,  and  with 
his  said  wife,  Mary  Koreek,  occupies  and  holds  i^aid  premises 
as  their  homestead,  and  the  same  are  of  a  less  value  than 
$2,000."  The  petition  closed  with  a  prayer  for  foreclos- 
ure, deficiency  judgment,  etc.  To  this  petition  various 
]udgment  and  other  creditors  of  Ludwig  Koreek  filed 
answer,  each  setting  up  a  claim  and  praying  such  relief  as 
was  deemed  appropriate  in  the  particular  instance,  by  the 
pleader.  It  appears  that  Ludwig  Koreek  had  been  in 
mercantile  business  in  Kearney,  Nebraska,  for  a  number  of 
years  and  just  prior  to  the  execution  of  the  mortgage,  the 
basis  of  this  action,  disposed  of  his  stock  of  merchandise 
and  the  business;  that  the  judgment  recovered  by  appel- 
lants against  Ludwig  Koreek  which  the  mortgage  was 
given  to  secure  was  for  the  amount  of  an  account  in  their 
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&vor  for  merchaDdise  aold  to  him.  Korcek's  sale  of  his 
«tock  of  qoerchandiae  was,  he  allegWy  used  by  appel- 
lants as  the  foundation  for  the  threats  made  hy  them 
to  obtaiD  the  ezecutiou  of  the  mortgage  in  suit  in  the 
«ase  at  bar.  This  statement  will  serve  to  explain  the  ref- 
erence in  the  portion  of  the  answer  of  appellees  quoted 
herein  to  the  sale  of  the  stock  of  merchandise.  The  Kor- 
<3eka  filed  separate  answers  and  subsequently  filed  an  an- 
swer, in  which  they  joined^  and  which  was  treated  as  an 
amended  answer.  In  this  they  admitted  the  indebtedness 
of  Ludwig  Korcek  to  the  appellants  in  some  amount,  the 
rendition  of  judgment,  the  execution  of  the,  mortgage,  that 
appellees  were  husband  and  wife,  the  homestead  character 
of  the  premises  described  in  the  petition  and  their  resi- 
dence thereon,  but  denied  that  Mary  Korcek  was  indebted 
to  ap|)ellants  in  any  sum  or  in  any  manner.  They  further 
answered  as  follows: 

"That  on  or  about  the  12th  day  of  July,  1889,  *  *  * 
a  practicing  lawyer  of  the  city  of  Lincoln,  Nebraska, 
and  the  then  attorney  of  the  plaintiffs  aforesaid,  together 
with  a  salesman  in  the  employ  of  the  plaintiffs  aforesaid, 
visited  the  said  Ludwig  and  Mary  Korcek  for  the  purpose 
of  obtaining  security  on  said  account;  that  the  said  attor- 
ney and  said  salesman,  for  the  purpose  of  inducing  these 
answering  defendants  to  execute  said  mortgage  as  aforesaid, 
falsely  and  fraudulently  represented  to  the  said  Ludwig 
and  Mary  Korcek  that  the  said  Ludwig  Korcek  had  un- 
lawfully, fraudulently,  and  feloniously  sold  and  disposed  of 
said  stock  of  merchandise  and  concealed  the  same,  or  a  part 
thereof,  for  the  purpose  of  defrauding  his  creditors,  and 
the  plaintiffs  in  particular,  and  that  unless  the  said  Ludwig 
and  Mary  Korcek  executed  and  acknowledged  to  the 
plaintiffs  a  mortgage  upon  the  premises  hereinbefore  de- 
scribed, to  secure  the  said  claim,  that  the  said  Ludwig 
Korcek  would  be  arrested,  prosecuted,  and  imprisoned  in 
the  penitentiary  of  tlie  state  of  Nebraska;  that  said  plaint- 
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ifis,  by  their  said  agents  as  aforesaid,  represented  to  the  said 
Liidwig  and  Mary  Korcek  that  a  warrant  had  already  beei> 
issued  for  the  arrest  of  the  said  Ludwig  Korcek  for  said 
crime  as  aforesaid,  and  that  the  same  was  in  the  possession  of 
the  sheriff  of  Buffalo  county  and  would  be  served,  and  the- 
said  Ludwig  Korcek  immediately  taken  to  jail,  unless  said 

mortgage  was  executed  upon  said  premises  as  aforesaid^ 

*     ♦     ♦ 

^^8.  These  answering  defendants  allege  that  it  is  wholly 
untrue  that  the  said  Ludwig  Korcek  had  been  guilty  of  dis- 
posing of  said  property  for  the  purpose  of  cheating  and 
defrauding  his  creditors  and  deny  that  he  had  been  guilty 
of  any  criminal  offenses  whatever,  and  the  said  defendant 
Mary  Korcek  alleges  that  at  the  time  the  said  mortgage  wa» 
executed  she  wets  wholly  ignorant  of  the  facts  as  to  the  aU 
leged  criminal  offenses  except  as  advised  by  the  said  attor- 
ney and  the  said  salesman,  agents  of  the  plaintiffs  as  afore- 
said, and  was  wholly  ignorant  of  the  law  governing  the 
same;  that  she  is  of  German  nationality  and  understands- 
the  English  language  very  imperfectly,  and  that  by  reason 
thereof,  and  by  reason  of  said  false  and  fraudulent  repre- 
sentations of  the  agents  of  the  plaintiff  as  aforesaid,  and 
being,  as  aforesaid,  entirely  ignorant  of  the  facts  and  of  the 
law,  the  said  Mary  Korcek  and  the  said  Ludwig  Korcek 
were  in  great  fear  of  immediate  arrest  and  incarceration  o€ 
the  said  Ludwig  Korcek,  husband  of  the  said  Mary  Korcek,. 
defendant  as  aforesaid,  and  by  reason  of  the  said  threats  and 
undue  influence,  and  while  thus  agitated  and  put  in  fear  by 
reason  of  the  said  fraudulent  statements  and  threats  and 
misrepresentations  of  the  said  plaintiffs  as  aforesaid,  and 
acting  under  fear  of  said  imprisonment,  these  answering 
defendants  signed  said  pretended  mortgage  upon  their 
homestead  without  consideration,  and  not  otherwise.'' 

There  were  some  other  allegations  contained  in  the  an- 
swer, but  we  need  not  consider  them  here.  The  prayer  of 
the  answer  was  that  the  mortgage  be  declared  null  and  void 
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and  oaDceled  of  record.  The  reply  filed  by  appellants  was 
a  general  denial  of  all  new  matter  contained  in  the  amended 
answer.  A  trial  to  the  court  of  the  issues  between  the  ap- 
pellants and  the  Korceks  resulted  in  a  finding  in  favor  of 
the  Korceks  and  a  decree  declaring  the  mortgage  null  and 
void  and  ordering  its  cancellation,  and  plaintiffs  in  the  dis- 
trict court  have  appealed  to  this  court. 

There  was  a  sharp  and  decided  conflict  in  the  testimony 
adduced  with  reference  to  what  was  said  by  the  various 
persons  who  were  present  at  the  home  of  the  Korceks  on 
the  day  when  the  mortgage  to  appellants  was  executed,  but 
there  was  ample  evidence  to  support  the  finding  of  the  trial 
court,  and  following  the  well  established  rule  of  this  court, 
the  finding  will  not  be  disturbed.  It  remains  then  to  de- 
termine whether  the  Korceks  were  under  duress  at  the  time 
they  signed  and  delivered  the  mortgage.  The  parties  who 
represented  appellants  drove  from  Kearney  to  Korcek's 
&rm,  where  they  arrived  about  9  or  10  o'clock  in  the  fore- 
noon and  remained  until  3  or  4  in  the  afternoon,  being  the 
greater  portion  of  the  time  they  were  there  engaged  in  en- 
deavoring to  obtain  the  execution  of  the  mortgage,  and 
which  they  finally  accomplished.  They  took  with  them 
from  Kearney  a  law  book,  the  statutes,  and — now  being 
guided  in  our  statements  mainly  by  the  evidence  which 

must  have  been  followed  by  the  trial  court  to  reach  the 
conclusion  it  did — it  appears  that  soon  after  they  reached  the 

farm  some  law  was  read  from  this  book  to  the  Korceks,  and 
the  husband  was  informed  that  he  had  committed  a  crime 
and  unless  he  signed  the  mortgage  he  would  go  to  the  peni- 
tentiary, and  in  Korcek's  testimony  we  find  the  following: 

He  said  he  had  a  warrant  and  the  sheriff  is  over  across 
the  creek,  and  if  I  did  not  sign  the  security  mortgage  the 
sheriff  would  take  me  right  away  from  the  place. 

Q.  Take  you  to  jail? 

A.  He  would  take  me  right  away;  yes,  sin 

Mrs.  Korcek  states  that  substantially  the  same  was  said 
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to  her^  and  they  both  testify  as  to  their  unwillingDess  and 
refusal  to  execute  the  mortgage,  but  that  finalfy^  influenced 
by  the  threats,  they  did  so.  There  were  other  witnesses 
who  gave  practioaDy  the  same  account  of  what  transpired 
at  Eorcok's  on  that  day;  one  of  whom,  William  Wilson, 
who  went  with  the  parties  who  were  representing  appel- 
lants, states  in  his  testimony: 

They  told  Korcek  they  wanted  him  to  sign  the  mortgage 
first,  and  Koroek  very  naturally  objected.  Then  they  went 
into  this  penitentiary  business.  They  said  :  '*  Mr.  Koroek, 
you  have  committed  a  crime,  and  you  are  liable  to  be  put 
in  the  penitentiary,  and  we  have  a  warrant  for  you  which 
the  sheriff,  John  Wilson,  now  holds,  and  if  you  don't  sign 
this  mortgage  to*day  he  will  arrest  you  and  we  will  have 
you  put  in  the  penitentiary.''  They  said:  ^'Hargreaves 
Bros,  is  a  strong  firm  and  vindictive,  and  they  will  spend 
every  dollar  they  have  got  but  what  they  will  put  you  in 
the  penitentiary."  Mr.  Koroek  objected  and  said  he  hadn't 
committed  any  more  crime  than  any  one  else  who  had  sold 
out  had  committed.     *     ♦     * 

Q.  What  was  the  effect  of  these  threats  upon  Mrs. 
Korcek? 

A.  Mrs.  Korcek  cried  and  took  on,  of  course,  but  she 
hung  out  after  Mr.  Korcek  consented  to  sign  the  mortgage. 
She  still  refused  to  sign  it,  and  she  said  that  was  her  home 
and  she  didn't  feel  like  signing  it  away. 

Upon  the  subject  of  what  constitutes  duress  and  whethn* 
or  not  it  includes  threats  and  such  threats  as  appear  to 
have  been  made  to  the  Korceks,  there  seems  to  have 
existed  and  exist  a  diversity  and  contrariety  of  opinions, 
the  result  of  which  has  been  decisions  of  courts  of  last  re- 
sort, wherein  we  find  the  differences  of  opinion  embodied 
and  expressed,  and  we  have  been  cited  to  a  number  of  them, 
agreeably  to  the  doctrine  of  which  the  threats  used  to 
influenoe  the  Korceks  to  execute  the  mortgage  did  not 
constitute  duress,  and  would  furnish  no  reason  in  equity 
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equity  for  avoiding  the  instrument  or  ordering  it  canceled; 
but  we  are  satisfied  that  the  better  rule  is  that  where,  as 
in  this  case,  the  threat  was  of  immediate  imprisonnieut| 
accompanied  by  the  statement  that  the  warrant  had  been 
issued,  whether  such  statement  be  true  or  not,  and  the 
threat  operates  to  overcome  the  will  of  the  party,  as  in 
this  case,  and  a  settlement  is  procured  which  could  not 
have  otherwise  been  obtained,  such  as  resulted  here,  the 
execution  of  a  mortgage  upon  the  homestead  of  the  party 
threatened,  which  was  not  subject  to  the  payment  of  the 
indebtedness  and  could  not  by  any  process  or  in  any  man- 
ner, except  the  voluntary  act  of  the  owner,  be  so  sub- 
jected, and  its  further  execution  by  the  wiTe,  who  did  not 
owe  the  debt  anil  was  not  and  could  not  be  made  liable  for 
ita  payment,  and  without  whose  signature  the  instrument 
signed  would  have  been  worthless  and  ineffective,  that  it 
constituted  duress,  and  against  its  results  relief  might  be 
sought  and  obtained  in  a  court  of  equity. 

In  the  case  of  Morse  v.  Woodworih,  29  N.  E.  Rep. 
[Mass.],  625,  it  appeared  that  Morse  had  been  book-keeper 
for  Wood  worth  and  was  suspected,  and  probably  guilty,  of 
an  eml)ezzlement  of  money  belonging  to  his  employer,  and 
by  threats  of  prosecution  and  imprisonment  a  settlement 
was  obtained  from  Morse  for  the  money  which  he  was  ac- 
cused of  appropriating.  The  action  was  by  Morse  to,  in 
effect,  avoid  such  settlement.  It  was  admitted  that  no 
criminal  or  civil  proceedings  had  been  commenced  against 
him,  and  his  right  to  avoid  his  acts  rested  upon  the 
ground  that  the  threats  of  imprisonment  had  moved  him 
to  make  the  settlement  and  constituted  dures.s,  and  en- 
titled him  to  have  the  settlement  annulled.  It  was  held: 
''  Where  defendant,  by  such  threats  of  arrest  and  im- 
prisonment as  would  overcome  the  mind  and  will  of  an  or- 
dinary man,  compels  a  settlement  which  plaintiff  would 
not  have  made  voluntarily,  plaintiff,  even  though  guilty  of 
the  embezzlement,  may  avoid  such  settlement  on  the  ground 
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of  dur^s/'  and  in  the  text  of  the  opinion  it  is  stated :  "  The 
question  of  law  involved  is  whether  one  who  believes,  and 
has  reason  to  belie ve,  that  another  has  committed  a  crime, 
and  who,  bj  threats  of  prosecution  and  imprisonment  for 
the  crime,  overcomes  the  will  of  the  other,  and  induces 
liim  to  execute  a  contract  which  he  would  not  have  made 
voluntarily,  can  enforce  the  contract  if  the  other  attempts 
to  avoid  it  oil  the  ground  of  duress.  Duress  at  the  com- 
mon law  is  of  two  kinds, — duress  by  imprisonment  and 
duress  by  threats.  Some  of  the  definitions  of  duress  per 
minas  are  not  broad  enough  to  include  constraint  by  threats 
of  imprisonment;  but  it  is  well  settled  that  threats  of  un- 
lawful imprisonment  may  be  made  the  means  of  duress  as 
well  as  threats  of  grievous  bodily  harm.  *The  rule  as  to 
duress  per  minas  has  now  a  broader  application  than  for- 
merly. It  is  founded  on  the  principle  that  a  contract  rests 
on  the  free  and  voluntary  action  of  the  minds  of  the  parties 
meeting  in  an  agreement  which  is  to  be  binding  upon 
them.  If  an  influence  is  exerted  on  one  of  them  of  such 
a  kind  as  to  overcome  his  will,  and  compel  a  formal  assent 
to  an  undertaking  when  he  does  not  really  agree  to  it  and 
make  that  appear  to  be  his  act,  which  is  not  his,  but  an- 
other's, im{;osed  on  him  through  fear  which  deprives  him 
of  self-control,  there  is  no  contract  unless  the  other  deals 
with  him  in  good  faith,  in  ignorance  of  the  improper  in- 
fluence and  in  the  belief  that  he  is  acting  voluntarily.  To 
set  aside  a  contract  for  duress  it  must  be  shown  first  that 
the  will  of  one  of  the  parties  was  overcome,  and  that  he 
was  thus  subjected  to  the  power  of  another,  and  that  the 
means  used  to  induce  him  to  act  were  of  such  a  kind  as 
would  overcome  the  mind  and  will  of  an  ordinary  person. 
It  has  often  been  held  that  threats  of  civil  suits  and  of  or- 
dinary proceedings  against  property  are  not  enough,  because 
ordinary  persons  do  not  cea^e  to  act  voluntarily  on  aocount 
of  such  threats;  but  threats  of  imprisonment  may  be  so 
violent  and  forceful  as  to  have  that  eflect.      *      *      *     A 
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contract  obtained  by  duress  of  unlawful  imprisonment  is 
void,  and  if  the  imprisonment  is  under  legal  process,  in 
regular  form,  it  is  nevertheless  unlawful  as  against  one  who 
procured  it  improperly  for  the  purpose  of  obtaining  the 
execution  of  a  contract,  and  a  contract  obtained  by  means 
of  it  is  void  for  duress.     So  it  has  been  said  that  imprison- 
ment under  a  legal  process  issued  for  a  just  cause  is  duress 
that  will  avoid  a  contract  if  such  imprisonment  is  unlaw- 
fully used  to  obtain  the  contract.  (Richardson  v,  Duncan^ 
3  N.  H.,  508.     See,  also,  Foshay  v.  Ferguson,  5  Hill  [N. 
Y.],  154 ;  Untied  States  v.  Huckabee,  16  Wall.  [U.  S.],  414; 
Miller  v.  Miller,  68  Pa.  St.,  486 ;  Walbridge  v.  Arnold,  21 
Conn.,  424.)     It  has  sometimes  been  held  that  threats  of 
imprisonment,  to  constitute  duress,  must  be  of  unlawful 
imprisonment.     But  the  question  is  whether  the  threat  is 
of  imprisonment  which  will  be  unlawful  in  reference  to 
the  conduct  of  the  threatener  who  is  seeking  to  obtain  a 
contract  by  his   threat.     Imprisonment   that  is    suffered 
through  the  execution  of  a  threat,  which  was  made  for 
the  purpose  of  forcing  a  guilty  person  to  enter  into  a  con- 
tract, may  be  lawful  as  against  the  authorities  and  the 
public,  but  unlawful  against  the  threatener,  when  consid- 
ered in  reference  to  his  effort  to  use  for  his  private  ben- 
efit processes  provided  for  the  protection  of  the  public 
and  the  punishment  of  crime.     One  who  has  overcome  the 
mind  and  will  of  another  for  his  own  advantage,  under 
%uch  circumstances,  is  guilty  of  a  perversion  and  abuse  of 
laws  which  were  made  for  another  purpose,  and  he  is  in 
no  position  to  claim  the  advantage  of  a  formal  contract  ob- 
tained in  that  way,  on  the  ground  that  the  rights  of  the 
parties  are  to  be  determined  by  their  language  and  their 
overt  acts  without  reference  to  the  influences  which  moved 
them.     In  such  a  case  there  is  no  reason  why  one  should 
be  bound  by  a  contract  obtained  by  force,  which  in  reality 
is  not  his  but  another's.     We  are  aware  that  there  are 
cases  which  tend  to  support  the  contention  of  the  defend- 
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ant.  (Harmon  v.  Harmony  61  Me.,  227;  Bodine  v.  Morgan^ 
37  N.  J.  Eq.,  426;  Landa  v.  ObeH,  45  Tex.,  539;  Rnapp 
V.  Hyde,  60  Barb.  [N.  Y.],  80.)     But  we  are  of  opin- 
ion that  the  view  of  the  subject  heretofore  taken  by  this 
court,  which  we  have  followed  in  this  opinion,  rests  on 
sound  principles,  and  is  in  conformity  with  most  of  the  re- 
cent decisions  in  such  cases,  both  in  England  and  America. 
(Taylor  p.  JaqueSy  106  Mass.,  291 ;  HackeU  v,  King^  6  Al- 
len [Mass.],  58;  Harris  v.  Carmody,  131  Mass.,  51 ;  Bry^ 
ant  r.  Peck  &  Whipple  Co.,  154  Mass.,  460;    William  v. 
BayUy,  L.  B.,  1  H.  L.  [Eng.  &  Irish  App.],  200,  4  Giff. 
[Eng.],  638,  note ;  Adams  r.  Irving  Nat.  Bank,  116  N.  Y., 
606;  Eadie  v.  Slimmon,  26  N.  Y.,  9 ;  Foley  v.  Greene,  14 
R.  L,  618;  Toum  of  Sharon   v.  Gager,  46  Conn.,  189; 
Bane  v.Detrick,  52  111.,  19;  Fay  v.  OaUey,  6  Wis.,  45.) 
We  do  not  intimate  that  a  note  given  in  consideration  of 
money  emhezz\eA  from  the  payee  can  be  avoided  on  the 
ground  of  duress,  merely  because  the  fear  of  arrest  and  im- 
prisonment, if  he  failed  to  pay,  was  one  of  the  inducements 
to  the  embezzler  to  make  the  note;  but  if  the  fact  that  he 
is  liable  to  arrest  and  imprisonment  is  used  as  a  threat  to 
overcome  his  will,  and  compel  a  settlement  which  he  would 
not   have   made  voluntarily,  the  case  is  different.     The 
question  in  every  such  case  is  whether  his  liability  to  im- 
prisonment was  used  against  him,  by  way  of  a  threat,  to 
force  a  settlement.     If  so,  the  use  was  improper  and  un- 
lawful ;  and  if  the  threats  were  such  as  would  naturally 
overcome  the  mind  and  will  of  an  ordinary  man,  and  if 
they  overcame  his,  he  may  avoid  the  settlement."  (See, 
also,  Winjield  Nat.  Bank  ».  Croco,  26  Pac.  Rep.  [Kan.], 
939;  Morrison  v.  Faulkner,  15  S.  W.  Rep.  [Tex.],  797; 
Morrill  v.  Nightingale,  28  Pac.  Rep.  [Cal],  1068;  Horton 
V.  Bloedorn,  37  Neb.,  666;  Hullhorst  v.  Schamer,  15  Neb., 
67.) 

The  appellants  had,  prior  to  the  date  of  the  execution  of 
the  mortgage,  procured  the  levy  of  an  execution  upou  some 
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persoDal  property  belonging  to  the  Korceks,  and  it  was  in 
the  possession  of  the  officer  who  levied  the  writ  at  the  time 
the  mortgage  was  made  and  delivered,  and  the  appellants 
introduced  testimony  showing  that  they  ordered  the  per- 
sonal property  released  from  the  levy  and  returned  to  Kor- 
oek  and  that  the  ofBcer,  in  compliance  with  such  order» 
returned  the  chattels  to  Korcek;  that  it  was  part  of  the 
i^reement  at  the  time  of  the  execution  of  the  mortgage 
upon  the  real  estate  that  the  personalty  should  be  released 
and  returned  to  Korcek,  and  was  a  portion  of  the  consider- 
ation for  the  signing  and  delivery  of  the  instrument,  and  it 
18  contended  on  behalf  of  appellants  that  before  the  appel- 
lees could  claim  the  relief  prayed  for  in  the  petition  on  the 
ground  of  duress,  conceding  it  to  have  been  sufficient  to 
avoid  the  mortgage,  it  was  incumbent  upon  them  to  show 
that  the  personal  property  which  had  been  released  from 
the  levy  by  appellants  and  the  lien  of  the  execution  had 
been  returned  or  tendered  to  appellants,  to  be  by  them 
again  subjected  to  a  levy  and  regularly  sold  thereunder^ 
and  the  proceeds  applied  in  payment  of  their  judgment,  as 
they  state  was  their  intention  and  would  have  been  done 
in  the  first  instance  had  it  not  been  released  in  accordance 
with  the  terms  of  the  agreement  with  the  Korceks  as  a 
part  of  the  consideration  for  their  mortgaging  their  home- 
stead to  appellants.  Counsel  for  appellees  contend  that  all 
evidence  of  the  transaction  in  reference  to  the  personal 
property  and  the  levy  of  execution  upon  it  and  its  release 
from  the  levy,  etc.,  was  incom{)etent,  not  being  pleaded  or 
raised  in  any  manner  by  the  pleading,  or  so  connected  with 
the  issues  as  joined  that  it  was  competent  or  of  any  avail 
to  appellants.  However  this  may  have  been,  the  evidence 
on  this  point  was  conflicting  and  the  trial  court,  if  it  con- 
sidered the  testimony  competent,  must  have  made  a  finding 
on  this  branch  of  the  case  in  favor  of  the  Korceks,  and 
there  was  sufficient  testimony  to  sustain  such  a  finding, 
and  we  must  conclude  that  there  is  nothing  in  this  branch 
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of  the  case  which  would  warrant  us  in  disturbing  the  find- 
ing and  judgment  of  the  trial  ooort  The  decree  of  the 
district  court  is 

AFFISMEDb 

Ragan,  Cy  not  sitting. 
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Joseph  J.  Pounder  et  al.,  appellants,  v.  J.  P.  Ashb 

ET  AIm,  appellees. 

Filed  April  5,  1895.    No.  4973. 

1.  Religious  Societies:  Regulabity  of  Ecclesiastical  Pro- 
ceedings: Review  bt  Civil  Codbts.  Where  a  local  chorch 
organization  is  a  member  of  an  aaeociation  of  oongregatiom 
having  a  set  of  general  roles  for  the  government  and  condact  of 
all  its  members  and  oflScers  and  the  orders  and  judgments  of  the 
association  are  binding  apon  the  minor  organizations  or  con- 
gregations composing  it,  its  decisions,  in  so  far  as  they  relate 
ezclnsively  to  chorch  affairs  and  government,  are  absolute  and 
will  be  so  regarded  bj  legal  tribanals. 

:  — — :  — — .    Gonrts  which  have  no  eoolesiastical  joris- 

diction  will  not  review  or  revise  the  proceedings  during  trial  by, 
or  judgments  of  church  tribunals,  constituted  by  the  organic  laws 
of  the  church  organization,  where  they  involve  solely  qnestions, 
of  the  church  organization  and  discipline  or  infractions  of  the 
laws  and  ordinances  enacted  by  its  mling  body  for  the  govern- 
ment of  its  offioers  and  members. 


2. 


3. 


.  :  Removal  of  Clbbgymbn:  Review  of  Pao- 

CBEDIK08:  Injunction.  Where  charges  have  been  preferred 
against  a  minister  of  the  Kospel,  and  he  has  been  adjudged  guilty 
by  the  highest  tribunal  of  the  church  organization  before  which 
the  matter  has  been  presented,  and  deposed  from  the  ministry 
and  expelled  from  membership  in  the  church,  ooarta  will  recog- 
nize such  judgments  of  the  church  tribunal  and  enforce  their 
observance  when  regularly  brought  to  their  notice,  and  in  an 
action  for  the  purpose  will  enjoin  the  one  against  whom  they 
were  rendered  from  further  acting  in  the  capacity  of  a  minister 
or  enjoying  the  rights  of  a  member  of  the  particalar  chorch  or- 
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ganizatioD,  and  will  also  enjoin  snch  |>arty  and  members  of  the 
local  oonsregation  or  othett  who  have  combined  with  him.  from 
exclading  from  the  charch  building  and  property  and  its  use  for 
any  proper  pnrpoee, or  from  disturbing  them  in  ordnring  snch  use, 
parties,  ministers  appointed  to  take  charge  of  the  congregation 
and  church,  by  the  then,  so  far  as  the  evidence  in  the  case  before 
the  court  disdoees,  recognised  and  appointive  power,  or  in  to 
excluding  and  disturbing  a  presiding  elder  of  the  church  from 
or  in  its  proper  occupancy  or  use  or  any  members  in  good  stand- 
ing who  desire  to  worship  therein  in  a  regular  manner  and  ac- 
cording to  the  established  rules  and  ordinanoee  of  the  church, 
where  it  further  appears  that  the  church  property  was  conveyed 
to  the  organization  or  its  trustees,  for  church  'purposes  and  in 
such  a  manner  that  it  is  subject  to  the  control  of  the  general  asso- 
dation  or  govbrning  power  of  the  church  and  its  rules  and  laws. 

Behearinq  of  case  reported  in  36  Neb.,  564. 

Norval  Bros.  &  Lowley^  for  appellants. 

Ed.  P.  Smith,  E.  B.  Esher,  and  E.  C.  Biggs,  contra. 

Harrison,  J. 

The  appellants  commenced  this  action  in  the  district  court 
of  Seward  county,  the  object  being  to  obtain  an  order  of 
injunction  restraining  the  appellees  from  interfering  with  or 
disturbing  appellants  in  their  use  of  a  certain  church  build- 
ing known  as  the  Church  of  Mount  Zion  of  the  Beaver 
Crossing  Mission  of  the  Evangelical  Association  of  North 
America,  or  their  conducting  religious  exercises  therein,  and 
also  restraining  J.  P.  Ashe  of  defendants  from  ofSciatiug 
as  minister  at  religious  gatherings  of  the  congregation  in 
such  church.  There  was  a  trial  of  the  issues  joined  in  the 
district  court  and  a  finding  and  judgment  in  favor  of  de- 
fendants, from  which  plaintiffs  appealed  to  this  court,  and 
on  hearing  the  judgment  of  the  trial  court  was  afiSrmed. 
A  motion  for  rehearing  was  presented  and  granted.  For 
a  statement  of  the  case  we  refer  to  the  former  opinion,  re- 
ported in  36  Neb.,  564.  The  decision  of  the  controversy 
47 
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hinges,  in  the  main,  upon  the  right  of  Mn  Ashe  to  remaift 
in  charge  as  clerg7man  or  minister  of  the  congr^ation  at 
Beaver  Crossing.  The  deed  by  which  the  lots  upon  which 
the  church  was  situated  was  conveyed  to  the  trustees  of 
Ziou  church  was  introduced  in  evidence,  and  an  examina- 
tion of  it  shows  that  no  person  in  particular  can  maintain 
any  claim  to  its  occupancy  to  the  exclusion  of  others  unless 
the  right  to  do  so  be  derived  through  the  conference  or 
governing  bodies  of  the  church  organization,  as  it  was  con- 
veyed to  be  used  as  a  place  of  worship  by  the  ministry  and 
membership  of'the  Evangelical  Association  of  North  Amer- 
ica, which  placed  it  entirely  under  the  control  and  at  the 
disposal  of  the  ruling  powers  of  the  association.  The  dis- 
cipline provides  for  the  meeting  of  an  annual  conference^ 
and  ^Iso  a  general  conference,  the  first  being  held  for,  and 
having  control  and  supervision  over,  the  affairs  of  the  asso- 
ciation in  what  is  designated  a  conference  district,  and  the 
secoud  to  meet  every  four  years  for  the  whole  association. 
Mr.  Ashe  had  been  assigned  by  an  annual  conference,  a& 
minister,  to  the  performance  of  the  church  work  at  Beaver 
Crossing,  and  subsequently  charges  had  been  preferred 
against  him  and  a  trial  had  upou  such  charges,  before  a 
body  called  together  and  constituted  as  provided  for  in  the 
discipline.  He  was  notified  of  the  time  of  trial  and  ap- 
peared before  the  court  or  investigating  committee  at  the 
time  appointed  for  the  hearing  and  took  some  part  in  the 
proceedings,  read  what  in  the  evidence  is  stated  to  have  been 
a  protest  against  the  action  then  being  taken,  listened  to  a 
small  portion  of  the  testimony,  and  then  withdrew.  The 
committee  adjudged  him  guilty  and  reported  their  action 
to  the  next  annual  conference,  accompanying  the  report 
with  the  evidence  and  papers  before  them  at  the  time  of  the 
trial.  The  annual  conference  made  an  examination  of  the 
matter  as  provided  by  the  discipline  and  approved  and  rati* 
fied  it.  This  action  discharged  him  from  the  ministry  and 
expelled  him  from  the  church.     The  discipline  provided  for 
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an  appeal  from  the  determination  of  the  committee  before 
which  the  trial  took  place  to  the  annual  conference,  and 
also  from  the  decision  of  the  annual  conference  to  the  gen* 
oral  conference,  neither  of  which  privileges  was  claimed  or 
exercised  by  Mr.  Ashe,  he,  evidently,  having  concluded  to 
continue  in  the  work  of  the  ministry  of  Beaver  Crossings 
regardless  of  the  action  of  either  or  both  of  these  bodies^ 
the  committee  and  annual  conference.  The  charges  and 
specifications  made  against  Mr.  Ashe,  and  upon  which  he 
was  tried  and  adjudged  guilty  by  the  committee,  were  as 
follows : 

"Beaver  Crobsing,  June  4,  1890. 

"I,  A.  W.  Shenl)erger,  presiding  elder  of  the  Blue 
Springs  district  of  the  Platte  river  conference  of  the  Ev. 
Association,  do  prefer  charges  against  Be  v.  J.  P.  Ashe,  for 
actions  and  sayings  unbecoming  a  minister,  and  which  has 
caused  dissensions  and  disturbed  the  peace  and  harmony^ 
and  prosperity  of  our  society  at  Beaver  Crossing. 

"  Specification  A.  In  having  certain  resolutions  passed 
by  the  board  of  trustees  of  the  church  which  caused  great 
dissatisfaction,  which  is  contrary  to  the  discipline. 

''Specification  B.  In  misrepresenting  the  interest  and 
action  of  the  Platte  river  conference,  and  especially  at  its 
last  session,  and  the  interest  of  the  members  of  the  society 
at  Beaver  Crossing,  by  intimidating  on  the  finance. 

''Specification  C.  In  neglecting  or  refusing  to  observe 
our  book  of  discipline  as  found  on  page  67,  question  96, 
nu^wer  2,  also  in  answer  4,  in  lines  2  and  3,  at  the  top  or 
page  68,  in  book  of  discipline. 

"a  charge  for  ignoring  his  superior  in  office 

AND   deception. 

"Specification  A.  On  Monday,  June  2,  he  told  me  that 
he  did  not  recognize  me  as  a  presiding  elder  nor  a  member 
of  the  church  since  last  conference.  Same  night  in  the 
church  he  said  I  was  no  elder  and  that  he  would  not  accept 
any  charge  from  me. 
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''Specification  B.  In  practicing  deception,  in  keeping  me 
ignorant  of  what  he  was  influencing  the  trustees  to  do,  giv- 
ing the  wrong  advice  to  the  members,  which  is  an  open 
violation  of  the  discipline  as  found  on  page  71,  answer  8* 

''Specification  C.  In  practicing  deception  on  me,  inas- 
much as  he  was  told  by  ex-Bishop  Esher  at  the  last  annual 
<x>nference  that  he,  Ashe,  should  stay  at  Beaver  Crossing! 
and  then  some  time  in  the  future  he  should  come  over  to 
'»■  and  bring  ihe  church  property  and  people  with  him. 

"Specification  D.  In  communing  with  me  on  Sabbath, 
the  first  of  June,  also  recognized  me  to  hold  quarterly  con- 
ference on  Saturday  previous  and  do  business,  and  then  on 
the  following  Monday  told  me  I  was  no  P.  E.,  neither 
member  of  the  church." 

In  the  discipline,  part  6,  chapter  2,  sections  119  and  120 
are  as  follows: 

"Sec.  119.  Ques.  What  shall  be  done  if  an  elder,  dea- 
con, or  preacher  is  under  report  of  being  guilty  of  some 
crime  expressly  forbidden  in  the  word  of  God  as  an  un- 
christian practice,  sufficient  to  exclude  a  person  from  the 
kingdom  of  grace  and  glory?  Ans.  1.  In  case  there  be  no 
bishop  present  the  presiding  elder  shall  call  in  as  many 
ministers  of  the  church  as  he  shall  tiiink  proper,  yet  not 
]es8  than  three,  and  bring  the  accuser  and  accused  face  to 
face.  If  the  accused  be  clearly  convicted  of  the  alleged 
crime,  he  shall  be  suspended  from  all  his  legal  functions, 
excluded  according  to  the  nature  of  the  offense  until  the 
next  annual  conference,  which  shall  finally  decide  the  case. 
*  *  *  But  in  case  a  presiding  elder  has  charges  against 
a  preacher  in  his  district  the  trial  shall  be  conducted  in  the 
absence  of  the  bishop  by  the  presiding  elder  of  an  adjacent 
district. 

"Sec.  120.  Ques.  What  shall  be  done  in  case  of  im- 
proper words,  actions,  or  temper?  Ans.  The  accused  shall 
be  reprimanded  by  his  senior  in  office.  Should  he  repeat 
the  same  transgression,  then  one,  two,  or  three  preachers 
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are  to  be  taken  along  as  witnesses  to  enforce  a  second  re- 
proof. If  he  be  not  then  cured  of  the  evil  he  shall  be  tried 
at  the  next  annual  conference,  and  if  found  guilty  and  in- 
corrigible,  he  shall  be  excluded.'^ 

The  committee  evidently  proceeded  under  section  119  io 
the  trial,  judgment,  and  recommendations,  which  they  made 
and  embodied  in  their  report  to  the  annual  conference. 
This,  it  is  contended  by  appellees,  was  an  error  on  their  part, 
that  the  churges  were  not  such  as  to  call  for  or  to  author- 
ize any  trial  under  section  119,  but  rather  disclosed  that 
Mr.  Ashe  was  a  fit  subject  to  be  labored  with  and  reproved 
or  reprimanded,  and  if  not  reformed  by  such  labor  and  ad- 
monition, then  to  be  tried  by  the  next  annual  conference  a» 
provided  in  section  120.  We  will  further  say  here,  that  m 
what  is  termed  an  '^  Appendix"  to  the  discipline,  it  is  stated 
that  a  committee  to  investigate  charges  ^'  has  to  decide  un- 
der which  paragraph  of  the  rules  governing  investigations- 
the  charges  are  to  be  placed." 

In  our  former  opinion  it  was  held  that  inasmuch  as  the 
right  to  the  occupancy  and  use  of  the  church  property 
would  be  afiected,  and  to  a  limited  extent  involved  and  de- 
termined, the  adjudication  of  the  church  committee  or  body 
vested  with  jurisdiction  was  not  conclusive  and  absolute,^ 
but  the  whole  proceedings  would  be  reviewed,  and  if  dis- 
covered to  be  erroneous  and  not  in  accordance  with  the 
organic  rules  prescribed  by  the  governmental  ecclesiasticat 
body,  would  be  held  void  in  so  far  as  they  necessarily  and 
directly  involved  property  rights.  The  appellants  con- 
tended against  the  application  of  the  doctrine  then  an- 
nounced, both  at  the  time  of  the  original  hearing  and  in 
arguments  filed  on  rehearing.  After  a  re-examination  of 
the  case  and  the  authorities  bearing  upon  the  disputed 
question,  which  are  conflicting,  we  are  satisfied  that  our 
former  decision  was  erroneous  and  must  be  overruled. 
The  parties  contending  are  but  divisions  of  the  one  congre- 
gation belonging  to  the  same  church  organization.     It  i» 
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true  that  each  division  is  claiming  that  the  other  is  a  re- 
bellious portion  of  the  church  and  not  entitled  to  recogni- 
tion as  members  of  the  organization,  but  notwithstanding 
this,  they  owe  allegiance  to  one  and  the  same  church,  have 
one  and  the  same  belief,  and  are  acting  under  the  same 
church  government  and  discipline,  and,  so  far  as  the  facts 
of  this  case  disclose,  are  all  members  of  the  congregation  at 
Beaver  Crossing  and  recognized  as  such  by  the  powers  that 
be,  the  conference,  bishops,  presiding  elders,  etc.,  except 
Mr.  Ashe,  who  has  been   deprived,  by  some  at  least,  of 
these  same  powers,  all  that  have  in  any  manner  had  his 
case  under  consideration,  of  his  right  to  act  in  a  ministerial 
<.*apacity  and  of  membership  in  the  church.    The  lay  mem- 
bers joined  the  church  knowing  (or  such  knowledge  must 
be    imputed    to    them)   and  accepting  and  adopting    the 
profession  of  faith  of  the  association  and  accepting  the 
rules  and  regulations  of  the  organizations  for  the  direction 
and  guidance  of  their  actions  as  such  members,  and  Mr. 
Ashe  as  a  member,  and  also  a  minister,  aud  from  all  tlie 
evidence,  a  bright  and  active  one,  must  be  presumed  to 
have  been  fully  acquainted  with  the  discipline  and  rules 
and  regulations,  and  the  right  of  the  association  to  try  him 
in  the  manner  it  did,  if  charges  were  preferred  against  him, 
including  that  of  the  duty  of  the  committee  to  adjudicate 
the  question  of  under  which  section  and  paragraph  of  the 
rules  the  charges  must  be  heard  and  determined,  and  when 
he  joined  the  church  and  entered  its  ministry,  having  as- 
sented to  them,  and,  having  thus  selected  and  agreed  to 
the  tribunal  and  its  powers  and  jurisdiction,  in  so  far  as  it 
affects  him  alone  and  his  rights  to  exercise  his  office  as 
minister  and   as  a  member   of  the  association,  the   civil 
courts  cannot  and  will  not  examine  the  proceedings  of  the 
trial   committee  provided    by  the  discipline,  to   ascertain 
whether  it  has  in  all  things  acted  in  accordance  with  the 
rules  of  the  church,  or  construe  the  disciplinary  laws  of 
the  association  and   take   upon   them  the  work  of  a  re- 
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view  or  retrial  of  the  case  and   render  in  it  such  ver- 
dict or  juilgment  as  from  the  court's  construction  of  the 
laws  of  the  church,  should  have  been  announced.     The 
<;hurch  pro})erty  is  for  the  use   of  the   members   of  the 
-churchy  so  long  as  they  remain   members,  for  the  wor- 
ship  of   God   according   to   their  articles   of    faith   and 
in   the  manner   provided   by  the  rules  and   instructions 
and  discipline  of  the  association  and  may  be  so  used  at  any 
proper  time  by  any  member;  but  where  a  party  had  been 
•deprived  of  no  other  rights  than  those  of  officiating  as 
minister  and  drawing  his  salary  for  such  work  and  ex- 
pelled from  the  participation  in  the  services  of  the  church 
as  a  member,  and,  so  far  as  the  record  of  such  action  as  to 
him  discloses,  it  has  been  done  in  the  manner  prescribed  in 
the  rules  and  regulations  to  which  he  gave  his  assent  when 
he  joined  the  organization,  and  from  the  judgment  of  the 
inferior  committee  and  conference  which  so  expelled  him, 
although  the  right  of  appeal  to  a  higher  church  tribunal 
exists,  so  far  as  we  are  informed,  he  does  not  care  to  or  has  ' 
not  exercised    it,    while   these   rights  may  by  him   have 
been  considered  almost  priceless  and  far  greater  and  more 
to  be  prized  than  any  property  rights,  they  are  not  so  looked 
upon  in  courts  of  law,  nor  do  we  think  a  case  is  presented 
in  which  a  court  of  law  is  called  upon  to  or  should  review 
the  proceedings  during  the  church  trial.     Furthermore,  the 
•church  should  be  free  from  the  interference  of  the  courts 
where  there  is  nothing  drawn  into  question  but  the  juris- 
diction of  the  church  over  one  of  its  members  or  ministers 
or  officers,  and  to  try  him,  and,  if  need  be,  expel  him  for 
the  violation  of  some  church  ordinance  or  law,  so  long  as 
such  action  does  not  infringe  upon  his  rights  as  a  citizen 
or  the  powers  and  jurisdiction  of  the  state.    In  this  country 
of  ours  it  has  been  almost,  if  not  quite  universally,  and  is 
now  thought  to  be,  the  best  policy,  and  consistent  with 
good  government,  to  let  the  church  and  state  be  completely 
severed,  or  as  nearly  so  as  may  be  and  can  be  with  due  ob- 
.servance  of  all  proper  laws. 
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The  caseof  Watson  v,  Avery,  2  Bush  [Ky.],  332,  is  cited 
in  the  former  decision  of  the  case  at  bar^aDcl  is  undoabt- 
edly  a  strong  and  leading  case  in  support  of  the  doctrine 
therein  stated.  Upon  the  controversy  which  was  litigated 
in  Watson  t7.  Avery,  with  sufiScient  additions  to  the  facts- 
therein  litigated  afterwards  made  hf  the  efforts  in  that  be- 
half of  the  parties  to  the  dispute  to  warrant  the  United 
States  courts  in  hearing  the  questions  involved,  notwith- 
standing the  plea  of  former  adjudication  in  an  opinion 
written  by  Mr.  Justice  Miller  in  the  case  of  Watson  v.  Jones^ 
reported  in  13  WalK  [U.  S.],  679,  very  strong  ground  was 
taken  in  favor  of  the  contrary  doctrine.  It  is  said:  '^In 
ihis  class  of  cases  we  think  the  rule  of  action  which  should 
govern  the  civil  courts,  founded  in  a  broad  and  sound  view 
of  the  relations  of  church  and  state  under  our  system  of 
laws,  and  supported  by  a  preponderating  weight  of  judi-* 
cial  authority,  is  that  whenever  the  questions  of  discipline 
or  of  faith,  or  ecclesiastical  rule,  cusiom,  or  law,  have  been 
<lecided  by  the  highest  of  these  church  judicatories  to  which 
the  matter  has  beeif  carried,  the  legal  tribunals  must  ac- 
cept such  decisions  as  final,  and  as  binding  on  them  in 
their  application  to  the  case  before  them.  We  concede  at 
the  outset  that  the  doctrine  of  the  English  courts  is  other- 
wise. *  *  *  In  this  country  the  full  and  free  right  to- 
entertain  any  religious  belief,  to  practice  any  religious  prin- 
ciple, and  to  teach  any  religious  doctrine  which  does  not  vio- 
late the  laws  of  morality  and  property,  and  which  does  not 
infringe  personal  rights,  is  conceded  to  all.  Thie  law  knows 
no  heresy  and  is  committed  to  the  support  of  no  dogma,  the 
establishment  of  no  sect.  The  right  to  organize  voluntary 
religious  associations  to  assist  in  the  expression  and  dis- 
semination of  any  religious  doctrine  and  to  create  tribunals 
for  the  decision  of  controverted  questions  of  faith  within 
the  association  and  for  the  ecclesiastical  government  of  all 
the  individual  members,  congregations,  and  officers  within 
the  general  association  is  unquestioned.    All  who  unite  them- 
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selves  to  such  a  body  do  so  with  an  implied  consent  of  this 
goverDment  and  are  bound  to  submit  to  it.  But  it  would  be 
a  vain  consent,  and  would  lead  to  the  total  subversion  of 
such  religious  bodies,  if  any  one  aggrieved  by  one  of  their 
decisions  could  appeal  to  the  secular  courts  and  have  them 
reversed.  It  is  of  the  essence  of  these  religious  unions  and 
of  their  right  to  establish  tribunals  for  the  decision  of  ques- 
tions arising  among  themselves  that  those  decisions  should 
be  binding  in  all  cases  of  ecclesiastical  cognizance,  subject 
only  to  such  appeals  as  the  organism  itself  provides  for. 
♦  *  *  But  it  is  a  very  different  thing  where  a  subject- 
nEiatter  of  dispute,  strictly  and  purely  ecclesiastical  in  its 
character,  a  matter  over  which  the  civil  courts  exercise  no 
jurisdiction,  a  matter  which  concerns  theological  contro- 
versy, church  discipline,  ecclesiastical  government,  or  the 
conformity  of  the  members  of  the  church  to  the  standard  of 
morals  required  of  them,  becomes  the  subject  of  its  action. 
It  may  be  said  here  also  that  no  jurisdiction  has  been  con- 
ferred on  the  tribunal  to  try  the  particular  case  before  it,  or 
that,  in  its  judgment,  it  exceeds  the  powers  conferred  upon 
it,  or  that  the  laws  of  the  church  do  not  authorize  the  par- 
ticular form  of  proceeding  adopted,  and  in  a  flense  often 
used  in  the  courts;  all  of  those  may  be  said  to  be  questions 
of  jurisdiction.  But  it  is  easy  to  see  that  if  the  civil  courts 
are  to  inquire  into  all  these  matters,  the  whole  subject  of 
the  doctrinal  theology,  the  usiages  and  customs,  the  written 
laws  and  fundamental  organization  of  every  religious  de- 
nomination may,  and  must,  be  examined  into  with  minute- 
ness and  care,  for  they  would  become  in  almost  every  case 
the  criteria  by  which  the  validity  of  the  ecclesiastical  de- 
cree would  be  determined  in  the  civil  court.  This  princi- 
ple would  deprive  these  bodies  of  the  right  of  constru- 
ing their  own  church  laws,  *  *  *  and  would  in  effect 
transfer  to  the  civil  courts,  where  property  rights  were 
concerned,  the  decision  of  all  ecclesiastical  questions.'^ 
In  the  Overman  Reformed  Church  v.  Seiberi,  3  Pa.  St., 
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291  y  the  following  language  is  used :  ''The  deciaions  of  ec- 
clesiastical courts,  like  every  other  judicial  tribunal,  are 
final,  as  they  are  the  best  judges  of  what  constitutes  an  of- 
fense  against  the  word  of  God  and  the  discipline  of  the 
church.  Any  other  than  those  courts  must  be  incompetent 
judges  of  matters  of  faith,  discipline,  and  doctrine;  and 
civil  courts,  if  they  should  be  so  unwise  as  to  attempt  to 
supervise  their  judgments  on  matters  which  come  within 
their  jurisdiction,  would  only  involve  themselves  in  a  sea 
of  uncertainty  and  doubt  which  would  do  anything  but  im- 
prove either  religion  or  good  morals."  (See,  also,  Rike  r. 
Floyd,  6  O.  Cir.  Ct.  Rep.,  80;  Chase  v.  Cheney,  58  111.,  609, 
11  Am.  Rep.,  95;  Shannon  v.  Frosty  3  B.  Mon.  [Ky.], 
258;  Naneev.Bmby,  16  L.  R.  A.  [Tenn.],  801;  StaJU  v. 
Bibb  Street  Church,  4  So.  Bep.  [Ala.],  40;  Landu  v, 
Campbell,  79  Mo.,  433,  49  Am.  Rep.,  239;  Robertson  v. 
Bullions,  9  Barb.  [N.  Y.],  64;  Gaff  v.  Qreei*,  88  Ind,,  122; 
White  Lick  Quarterly  Meeting  of  Friends  v.  White  lAck 
Quarterly  Meeting  of  Friends,  89  Ind.,  136.) 

The  former  decision  herein  is  overruled,  the  judgment  of 
the  district  court  is  reversed,  and  a  decree  entered  in  this 
court  granting  a  perpetual  injunction  against  the  appellees. 

Decree  aooobdikglt. 

NoRYAL,  C.  J»,  not  sitting. 


J.  W.  BiKGHAM  V.  Frank  W.  Hartley. 

Filed  April  5,  1896.    No.  5255. 

Instruotions :  Burden  of  Proof:  Habmlkrs  Erbob:  Rkvibw. 
An  inatraction  is  not  of  necessity  prejadicially  eironeons  be- 
cause its  meaning  is  obscure;  and  although  therein  the  burden 
of  proof  is  unintelligibly  defined,  a  cause  will  not  therefore  be 
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reversed  when  the  record  shows  that  another  instractlon  was 
given  which,  with  clearness,  placed  such  harden  npon  the  de- 
fendant in  error. 

Error  from  the  district  court  of  Colfax  county.  Tried 
below  before  Sullivan,  J. 

Phelps  A  Sabin,  for  plaintiff  in  erron 

9 

OrimUon  4k  Thomas  j  c<mtra. 

Ryan,  C. 

This  action,  brought  by  the  defendant  in  error  for  the 
recovery  of  the  amount  of  a  board  bill,  was  originally  tried 
before  a  justice  of  the  peace  of  Colfax  county.  Afterwards, 
an  appecl  having  been  taken  to  the  district  court  of  said 
county,  there  was  rendered  a  judgment  in  favor  of  the  de- 
fendant in  error  for  the  sum  of  $84  on  a  verdict  for  the 
same  amount.  In  the  petition  in  error  there  are  assigned 
with  such  distinctness  as  to  entitle  to  consideration  but  twa 
errors  argued  in  the  brief  of  plaintiff  in  error.  The  first  of 
these  is  that  the  verdict  is  not  sustained  by  sufficient  evi- 
dence. A  careful  perusal  of  the  bill  of  exceptions  shows 
that  this  assignment  is  not  well  founded.  The  other  as- 
signment is  directed  against  the  ninth  instruction  given  in 
the  following  language:  ''The  burden  of  proof  does  not 
depend  altogether,  nor  to  any  definite  extent,  upon  the  num- 
ber of  witnesses  testifying  for  the  respective  parties,  but 
rather  upon  the  persuasiveness  of  the  evidence  furnished  by 
such  witnesses."  It  is  highly  probable  that  when  the  district 
judge  wrote  this  instruction  he  had  in  mind  a  definite  propo- 
sition which  he  intended  to  state  with  clearness.  In  this 
however,  he  failed.  The  jury  from  this  in.struction  could 
have  obtained  no  light  as  to  the  burden  of  ])roof.  If  the 
court  intended  in  this  instruction  to  state  that  the  weight  of 
the  testimony  on  each  side  was  dependent  upon  the  coudi- 
tions  enumerated,  the  idea  was  quite  correct.    Probably  the 
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jury  80  understood  the  instruction,  in  which  event  no  harm 
was  done.  Whether  this  is  true  or  not  it  is  scarcely  pos- 
sible that  the  jury  could  have  acted  under  a  mistaken  un- 
derstanding of  the  burden  of  proof,  for,  immediately  fol- 
lowing the  above,  there  was  a  clear  instruction  that  the 
burden  of  proving  the  reasonable  value  of  the  board  and 
lodging  was  upon  the  plaintiff,  and  that  there  should,  if 
the  jury  found  for  the  plaintiff,  be  an  allowance  of  such 
sum  as  by  a  preponderance  of  the  evidence  the  board  and 
lodging  had  been  shown  to  be  worth.  Under  these  con- 
ditions we  cannot  l)elieve  that  plaintiff  in  error  was  preju- 
diced by  the  giving  of  the  instructions  complained  of,  and 
the  judgment  of  the  district  court  is 

Affirmed. 


Nellie  B.  Weeks  et  al.  v.  Palmer  Deposit  Bake. 

Filed  April  6, 1895.    No.  5476. 

Partnership :  Evidence  of  Membership.  Where  it  was  sought 
to  hold  the  defendant  liable  as  a  member  of  a  partnership  firm, 
the  mere  statements,  of  one  who  claimed  to  be  acting  for,  and  as 
a  member  of,  said  firm  were  not  competent  to  establish  the  dis- 
puted partnership  relation. 

Error  from  the  district  court  of  Merrick  county.     Tried 
below  before  Marshall,  J. 

John  FaUeraon  and   Webster  4:  Whiter  for  plaintiffs  in 
error. 

Webber f  Rose  &  FUherdiek  and  Meiklgohn  &  Thompscm, 
contra. 

Ryan,  C. 

Tiiis  action  was  brought  in  the  Merrick  county  district 
court  by  the  Palmer  Deposit  Bank  against  James  C.  Weeks 
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and  Nellie  B.  Weeks  on  certain  guaranties  of  notes  signed 
by  Weeks  &  Co.  James  C.  Weeks  ni«»de  no  defense.  By 
Nellie  B.  Weeks  the  contention  was  tliat  she  was  not  a  mem- 
ber of  the  firm  of  Weeks  &  Co.  at  the  time*  the  aforesaid 
guaranties  were  made^  and  that  this  fact  was  known  to  the 
said  banking  firm.  She  had  been,  without  question,  a 
member  of  the  firm  of  Weeks  &  Co.  while  that  firm  trans- 
acted a  mercantile  business  at  Palmer,  which  was  from  some 
time  in  1887  until  about  the  first  of  March,  1888.  About 
the  date  last  named  the  stock  at  Palmer  was  closed  out  and 
James  C.  Weeks  opened  another  store  at  Cushing,  and 
there  conducted  a  merchandising  business  under  the  name 
of  Weeks  &  Co.,  and,  while  doing  so,  transferred  to  the 
aforesaid  bank  certain  promissory  notes  on  each  of  which 
there  was  a  written  guaranty  signed  "Weeks  &  Co.''  On 
a  trial  had  there  was  a  verdict  against  Nellie  B.  Weeks 
for  $196.93,  on  which  judgment  was  duly  rendered.  To 
reverse  this  judgment  she  prosecutes  error  proceedings  to 
this  court 

The  evidence  tending  to  establish  the  liability  of  Mrs. 
Weieks  upon  the  above  guaranty  was  not  very  direct.  It 
was  shown  that  she  was  a  member  of  the  firm  of  Weeks 
&  Co.  while  that  firm  was  in  business  in  Palmer;  that  the 
husband  of  Nellie  B.  Weeks  and  herself  constituted  the 
firm  of  Weeks  &  Co.  at  Palmer,  where  the  business  was 
managed  for  the  most  part  by  James  C.  Weeks.  When 
this  store  was  opened  at  Cushing  there  was  no  change  in 
the  manner  of  keeping  the  account  of  Weeks  &  Co.  with 
the  defendant  in  error.  James  C.  Weeks  made  deposits  to 
the  credit  of  Weeks  &  Co.  and  drew  money  on  checks 
signed  Weeks  &  Co.  by  him. 

W.  C.  Batty,  a  member  of  the  banking  firm  doing  busi- 
ness under  the  name  of  the  Palmer  Deposit  Bank,  was  ex- 
amined as  a  witness  and  testified  that  the  reasons  that  th» 
said  bank  had  for  believing  that  Mrs.  Weeks  was  a  mem- 
ber of  the  firm  of  Weeks  &  Co.  at  Cushing  were,  as  the 
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witness  expressed  it:  "  The  represeotation  they  made  when 
they  came  to  Palmer  to  us  as  Weeks  &  Co.,  of  which  I 
have  spoken,  and  the  fact  that  the  stock  was  moved  from 
Palmer  from  Weeks  &  Co/s  store  at  Palmer  to  Weeks  & 
Co.'s  store  at  Gushing,  and  the  fact  we  had  never  received 
any  notice  of  dissolution,  account  kept  in  the  same  way, 
deposits  came  down  by  express,  they  borrowed  money  the 
same  way  as  Weeks  &  Co.,  the  notes  Mrs.  Weeks  signed 
as  she  had  the  Palmer  busine-ss,  they  in  that  way  held  out 
every  representation  they  were  Weeks  &  Co." 

Mrs.  Weeks  in  her  testimony  denied  that  the  firm  of 
which  she  had  been  a  member  at  Palmer  removed  any  por- 
tion of  its  stock  to  Cushing;  denied  that  she  had  any 
knowledge  of  money  being  borrowed  by  Weeks  &  Co.  for 
its  business  at  Cushing;  denied  that  she  knew  that  an  ao* 
count  was  still  kept  with  the  bank  in  the  name  of  Weeks 
&  Co.,  and,  in  general,  it  may  be  said,  denied  that  she  was 
a  member  of  a  firm  of  Weeks  &  Co.  at  Cushing,  or  had  ever 
done  or  knowingly  permitted  anything  to  be  done  which 
would  countenance  that  idea.  For  the  purpose  of  showing 
that  in  fact  Mrs.  Weeks  was  a  member  of  the  firm  of  Weeks 
&  Co.  in  its  business  at  Cushing  there  were  permitted  to 
go  in  evidence,  over  proper  objections,  three  letters  written 
by  James  C.  Weeks  without  the  knowledge  or  assent  of 
his  wife,  as  we  must  assume,  for  she  so  testified,  and  there 
was  no  attempt  on  this  point  to  offer  contradictory  evi- 
dence of  any  character.     These  letters  were  as  follows: 

*^ Gushing,  Neb.,  May  31,  1888. 
^^Hargreaves  Bros.^  Lincoln^  Neb, — Gentlemen  :   In- 
closed find  our  check  No.  268,  for  invoice  March  31st  in 
full,  $38.18.     Please  credit  same  and  oblige, 

**  Yours  truly,  Weeks  &  Co." 

"Palmer,  Neb.,  August  20,  1888. 
**  Bur  deity  Smith   &    Co,j  Chicago,  III, — Gentlemen: 
Yours  of  August  16th  to  hand,  and  in  reply  will  say  you 
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can  ship  us  the  pattern  88.  Weeks  &  Co.  of  Gushing  ^nd 
Palmer  are  as  one.  The  Gushing  store  is  a  branch  of 
Palmer  store. 

•*  Yours  truly,  Weeks  &  Go." 

"Palmer,  Neb.,  May  7,  1888. 
^^Hargreaves  Bros,,  Lincoln, Neb. — Gentlemen:  Please 
ship  us  to  our  store  at  Gushing  one  medium  sized  bunch  ba- 
nanas, a:  d  oblige, 

"Yours  truly,  Weeks  &  Go.'' 

There  is  no  pretense  that  the  above  letters  in  any  way 
influenced  the  bank  in  extending  credit  to  Weeke  &  Co.  at 
Cashing,  or  that  their  existence  was  ever  known  to  said 
bank.  The  letters,  therefore,  if  at  all  competent,  were  ad- 
missible, because  they  afforded  direct  evidence  that  Mrs. 
Weeks  was  in  fact  a  partner  in  the  business  bein^  carried 
on  at  Gushing.  The  rule  applicable  is  thus  stated  in  Qm^ 
verse  r.  Shambaugh,  4  Neb.,  376 :  "  When  the  existence 
of  the  partnership  is  admitted  or  otherwise  established,  the 
admission  of  one  of  the  partners  as  to  any  matter  between 
the  firm  and  another  party  is  to  be  received  as  evidence 
against  all  the  partners.  But  where  the  existence  of  the 
partnership  is  denied  and  there  is  proof  to  establish  its 
existence,  then  the  admission  of  a  party  that  he  is  a  part- 
ner affects  him  alone  and  such  admission  is  no  evidence  of 
the  existence  of  the  partnership  so  as  to  create  a  liability 
against  the  others.  (McPheraon  v,  Raihbone,  7  Wend.  [N. 
Y.],  216 ;  Nehm  v.  Lloyd,  9  Watts  [Pa.],  22 ;  CoUrUl  v.  ' 
Vanduzen,  22  Vt.,  611.)"  In  MeCann  v.  McDonald,  7 
Neb.,  305,  it  was  held  that  the  statement  of  one  claiming 
to  be  a  partner,  as  to  who  were  partners,  bound  no  one  but 
himself  in  the  absence  of  independent  proof  of  the  existence 
of  the  partnership  relation.  The  same  rule  governs  as  does 
where  the  question  involved  is  whether  or  not  one  who 
purports  to  speak  for  another  is  in  fact  his  agent.  In  Nor^ 
sb^m  V.  Halliday,  39  Neb.,  828,  it  was  said :  "  The  testimony 
of  the  agent,  where  not  upon  other  grounds  iucompetent. 
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is  admissible  to  prove  his  authority,  but  his  mere  acts  or 
declarations  not  brought  home  to  the  principal  or  ratified 
by  the  principal  are  not  admissible/'  This  case  has  been 
followed  in  Burke  v,  Frye,  44  Neb.,  223^  filed  at  this  term. 

There  was  evidence  irom  which  it  might  be  inferred  that 
part  of  the  stock  was  removed  from  Palmer  to  Gushing 
and  became  part  of  the  stock  at  the  latter  place.     This  was 
positively  denied  by  Mrs.  Weeks.     Under  these  circum-^ 
stances  unauthorized  statements,  such  as  were  contained  in 
the  above  letters  signed  in  the  name  of  a  firm,  of  which 
Mrs.  Weeks  testified  she  had  previously  ceased  to  be  a, 
member,  could  not  but  have  had  an  efiect  upon  the  minds 
of  the  jurors,  adverse  to  her  contention  in  this  respect.     In 
the  absence  of  proof  of  authority  on  the  part  of  her  bus-, 
band  to  bind  her,  the  above  cases  go  to  the  extent  of  hold- 
ing that  such  authority  not  being  allowed  to  rest  upon  mere, 
presumption,  must  be  deemed  to  have  no  existence,  and, 
therefore,  it  results  that  the  statements  in  these  letters  which . 
tended  to  show  that  Mrs.  Weeks  was  in  fact  a  member  of 
the  firm  of  Weeks  &  Co.  at  Gushing  were  incompetent. 

Other  assignments  of  error  are  urged,  but  since  the 
questions  discussed  are  not  at  all  likely  to  again  arise  they 
need  not  be  considered.  The  judgment  of  the  district 
court  is  reversed. 

Revebsed  axd  bemanded.     , 


Post,  J.,  not  sitting. 


William  J.  Mawhiney  v.  Oakley  E.  Green. 

Filed  April  5,  1895.    Na  6787. 

Beplevin:  Vsbdict:  Dibection  fob  Defendant:  Evidbnci. 
In  this  case  there  were  involved  onlj  qnesttoos  of  fact,  as  to 
whifh  the  evidence  was  such  as  fallj  justified  the  directioD 
given  the  jury  to  find  for  the  defendant  in  error. 
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Error  from  the  district  court  of  Nance  county.     Tried 
below  before  Sullivan,  J. 

iV.  C  Fratty  for  plaintiff  in  error. 
if.  K  Moudy^  oontron 

Ryan,  C. 

By  virtue  of  an  execution  issued  for  the  satisfaction  of  a 
^  judgment  against  Thomas  Apgar,  the  sheriff  of  Nance 
county  levied  upon  437. bushels  of  oats  in  a  bin  situated 
upon  the  farm  of  Apgar.  These  oats  were  replevied  from 
the  sheriff  by  Oakley  E.  Green,  to  whom,  while  said  oats 
were  growing  in  the  field,  they  had  been  mortgaged.  At 
the  time  the  execution  was  levied  the  officer  who  held  it 
was  notified  of  the  existence  of  the  aforesaid  mortgage, 
nevertheless  he  refused  to  yield  possession  of  the  property. 
In  accordance  with  the  express  direction  of  the  district 
eourt  of  Nance  county  so  to  find  there  was  a  verdict  for 
plaintiff  in  that  court.  Judgment  having  been  duly  ren- 
dered thereon,  the  defendant  prosecutes  error  proceedings 
for  the  reversal  of  the  aforesaid  judgment. 

In  the  brief  submitted  by  plaintiff  in  error  it  is  stated 
that  there  is  involved  only  one  question,  and  that  a  ques- 
tion of  law.  As  the  discussion  proceeds,  however,  it 
seems  to  develop  three  closely  related  propositions  of  fact, 
rather  than  law,  which  shall  now  receive  attention  in  the 
order  in  which  they  occur.  It  is  first  insisted  that,  as  the 
mortgage  was  on  "thirty-five  acres  of  growing  oats,"  etc., 
this  description  was  inoperative  as  against  oats  afterwards 
placed  in  a  bin.  The  evidence  left  no  doubt,  however,  as 
to  the  oats  in  the  bin  on  the  farm  whereon  the  crop  was 
grown  being  a  part  of  the  oats  which  were  growing  when 
the  mortgage  was  executed.  The  question  involved  was 
simply  one  of  identity,  which  the  evidence  precluded  being 
aettled  otherwise  than  as  it  was.  As  to  the  presumption 
48 
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wbich  arises  from  the  failure  to  take  and  bold  oontinuous 
possession  of  the  mortgaged  property  under  the  provisions 
of  section  11,  chapter  32,  Compiled  Statutes,  it  is  neces- 
sarj  only  to  state  that  the  evidence  showed  that  the  mort- 
gage was  made  in  good  faith  and  without  fraudulent  intent^ 
in  the  absence  of  any  attempt  to  establish  the  contrary* 
This  being  true,  the  presumption  indicated  was  overcome. 
(Davis  V.  Scott f  22  Neb.,  164.)  It  is  next  urged  the  mort- 
gage was  upon  a  portion  of  the  oats  growing,  and  that,, 
therefore,  the  mortgage  was  void  for  uncertainty.  If  this- , 
was  correct,  there  would  be  pre^^ented  a  question  of  law; 
but  such  is  not  the  case.  *  The  mortgage  covered  thirty- 
five  acres  of  growing  oats,  and  there  is  no  question  made 
that  there  were  more  than  that  number  of  acres  of  oats  on 
the  farm  of  Mr.  Apgar.  The  levy  was  on  437  bushels 
in  a  bin.  Probably  these  oats  were  but  a  part  of  what 
grew  on  the  entire  tract,  yet  this  fact  has  no  tendency  to- 
render  invalid  a  mortgage  upon  all  the  oats  that  had  previ- 
ously been  growing.     The  judgment  of  the  district  court  i» 

Affirmed. 


Chicaqo,  Rock  Island  &  Pacific  Railway  Com- 
pany V.  A.  K.  Griffith  et  al. 

Filed  April  6, 1895.    No.  6285. 

1.  Witnesses:     Eminent    Domain:    Evidence   of   Damage* 

While  it  is  not  competent  to  show  the  price  at  which  other 
property  has  been  sold  for  the  purpose  of  proving  the  valae  of 
that  taken  for  railroad  purposes,  yet  if,  on  croes-examination  of 
witnesses  for  the  adverse  pnity,  the  railroad  company  adopts^ 
that  line  of  ioqniry,  error  will  not  be  presumed  from  a  re>ex- 
amination  confined  to  such  line  followed  on  cross-examination. 

2.  Eminent  Domain:  Evidence  of  Damaoe:  Review.     Error 

cannot  be  predicated  upon  the  mere  fact  that  witnesses  under  ex. 
aminatiou  as  to  the  value  of  several  lots  in  the  same  immediate 
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neighborhood  in  arriving  at  their  value  estimated  that  of  one- 
class,  then,  having  considered  wherein  that  class  differed  from 
another,  qnalified  their  estimates  of  the  valne  of  the  latter 
class  by  taking  into  consideration  the  cost  of  .removing  sncb 
difference  when  snch  removal  was  by  such  witnesses  deemed 
practicable  and  advisable. 

8.  Beview:  Affidavit  fob  Nxw  Trial  :  Bill  of  Exceptions* 
An  afSdavit  in  support  of  a  motion  for  a  new  trial,  to  be  avail* 
able  on  error,  mnst  be  embodied  in  a  bill  of  exceptions,  and  al- 
leged errors  not  excepted  to  will  not  be  considered. 

Error  firom  the  district  court  of  Lancaster  ooanty.. 
Tried  below  before  Strode,  J. 

The  facts  are  stated  by  the  commissioner. 

£.  W.  Billmgsley  and  JS.  J.   Oreene^  for  plaintiff  iox 
error: 

The  measure  of  damages  is  the  market  value  of  the  land 
at  the  time  and  in  the  condition  it  was  taken.  Testimony 
in  conflict  with  this  rule  is  inadmissible.  {Blakeley  v.  ChU 
cago,  K  &  N.  R.  Co.,  25  Neb.,  207;  Republican  Valley 
22,  Co.  V,  Arnold^  13  Neb.,  485;  Harris  v.  Schuylkill  R^ 
K  8.  R.  Co.,  21  Atl.  Rep.  [Pa.],  590 ;  Lmii^ilh  &  N.  R. 
Co.  V.  Ingram,  14  S.  W.  Rep.  [Ky.],  534;  Louisville  &  N^ 
R.  Co.  V.  Aaher,  15  S.  W.  Rep.  [Ky.],  517;  San  Fran-- 
eisco  &  N.  P.  R.  Co.  v.  Taylor,  24  Pac.  Rep.  [Cal],  1027; 
Central  P.  R.  Co.  v.  Pearson,  35  Cal.,  247 ;  Spokane  &  P. 
R.  Co.  V.  Lieuallen,  29  Pac.  Rep.  [Idaho],  854 ;  Lewis,, 
Eminent  Domain,  sec.  499  ;  Omaha  B.  R.  Co.  v.  McDer-- 
mott,  25  Neb.,  715;  Marsh  v.  Snyder,  14  Neb.,  237 ;  State 
Historical  Association  v.  City  of  Lincoln,  14  Neb.,  336; 
First  Nat.  Bank  v.  Carson,  30  Neb.,  108;  McCartney  v» 
Territory  of  Nebraska,  1  Neb.,  121;  McGean  v.  Manhat^ 
tan  R.  Cd.,  22  N.  E.  Rep.  [N.  Y.],  957;  Latorence  v. 
Metropolitan  E.  R.  Co.,  8  N.  Y.  Sup.,  326;  Sherlock  v.. 
Chicago,  B.  &  Q.  R.  Co.,  130  111.,  403.) 

There  is  no  presumption  that  a  witness  is  competent  to 
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give  a  reliable  estimate  of  the  market  value  of  land. 
There  should  be  a  showing  of  his  knowledge  of  values. 
(Missouri  P.  R,  Co.   v,  Cooiiy  15  Neb.,  233;  Republican 

Valley  R.  Co.  v.  Arnold,  13  Neb.,  485;  Fretnont,  E.  &  if. 

V.  R.  Co.  V.  Whalen,  11  Neb.,  587.) 

Adams  &  ScoU^  contra,  as  to  the  measure  of  damages 
and  the  methods  of  determining  the  amount,  cited:  Boom 
Co.  V.  Patterson,  98  U.  S.,  403;  Providence  &  Vt\  R.  Co, 
V.  City  of  Worcester,  26  N.  E.  Rep.  [Mass.],  59 ;  C(mimiS' 
sioners  of  Parks  &  Boulevards  v.  Jloesta,  51  N.  W.  Rep. 
[Mich.],  903;  Colorado  M.  R.  Co.  v.  Brown,  15  Col.,  193; 
Louisville,  N.  O.  &  T.  R.  Co  v.  Ryan,  64  Miss.,  3^>i9;  Watson 
V.  Milwaukee  &  M.  R.  Co.,  57  Wis.,  332 ;  King  v.  Minneap- 
olis U.  R.  Co.,  32  Minn.,  224;  St.  Louis,  J.  &  S.  R.  Co., 
V.  Kii'by,  10  Am.  &  Eng.  R.  Cases  [III.],  214;  Kansas 
City  &  S.  W.  R.  Co.  t).  Baird,  21  Pac.  Rep.  [Kan.],  227; 
B-emont,  E.  &  M.  V.  R.  Co.  v.  Meeker,  28  Neb.,  97. 

As  to  admissibility  of  evidence  and  examination  of  wit* 
uesses  the  following  authorities  were  cited:  Somerville  &  E. 
R.  Co.  V.  Doughty,  22  N.  J.  Law.,  495 ;  Jaspers  v.  Lano,  17 
Minn.,  296;  Schlencker  v.  State,  9  Neb.,  241;  Carr  v.  Moore, 
41  N.  H.,  131 ;  Blewelt  v.  Tregonning,  3  Ad.  &  El.  [Eng.], 
554  ;  Greville  v.  Chapman,  5  Q.  B.  [Eng.],  731 ;  Donnelly 
V.  State,  26  N.  J.  Law.,  463;  Wyman  v.  Lexington  A  W. 
C.  R.  Co.,  54  Mass.,  316;  Spring  Valley  Water-Works  v. 
Drinkhouse,  28  Pac.  Rep.  [Cal.],  682;  Northeastern  N.  R. 
Co.  V.  Frazier,  25  Neb.,  53 ;  Burlington  A  M.  R.  Co.  v. 
ScUuhtz,  14  Neb.,  421;  Sioux  CUy  *  P.  R.  Cb.  v.  Weimer, 
16  Neb.,  272. 

Affidavits  used  in  evidence  below  will  not  be  considered 
in  the  appellate  court  when  not  preserved  by  a  bill  of  ex- 
ceptions. {City  of  Plattsmouth  v.  Boeck,  32  Neb.,  299; 
Strunk  v.  State,  31  Neb.,  119;  McCam  v.  Cooley,  30  Neb., 
552;  Burke  v.  Pepper,  29  Neb.,  320;  Ray  v.  Ma^son,  6 
Neb.,  101 ;  Barton  v.  McKay,  36  Neb.,  632.) 
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Ryan,  C. 

Error  proceedings  in  this  case  are  prosecuted  to  reverse 
a  judgment  of  the  district  court  of  Lancaster  county. 
Originally,  on  the  application  of  the  plaintiff  in  error, 
there  was  an  award  of  damages  caused  by  taking  certain 
lots  of  the  defendants  in  error  situated  in  Saulsbury  Addi- 
tion to  the  city  of  Lincoln.  This  award  was  unsatisfac- 
tory to  the  defendants  in  error,  and  they  appealed  to  the 
aforesaid  district  court,  wherein,  upon  a  trial  had,  the  award 
was  considerably  increased.  Such  errors  only  as  are  deemed 
essential  will  receive  consideration,  and  these  as  briefly  as 
possible. 

A.  K.  Griffith,  one  of  the  defendants  in  error,  in  his  tes- 
timony described  the  property  in  Saulsbury  Addition  which 
had  been  appropriated  by  the  railroad  company,  as  well  as 
its  location,  and  gave  his  estimate  of  its  value  before  its  ap- 
propriation. This  was  limited  to  such  lots  as  were  owned 
by  the  defendants  in  error.  On  cross-examination  thi& 
witness  testified  as  follows : 

Q.  Before  the  railroad  was  projected  through  there,  and 
before  its  coming  had  any  influence  upon  the  market  value 
of  property  there,  do  you  know  of  any  sales  being  made  in 
that  neighborhood? 

A.  Oh,  yes. 

Q.  Where? 

A.  On  Seventeenth  street  there. 

Q.  North  of  Vine? 

A.  Norih  of  Vine;  yes, sir. 

Q.  How  far  from  your  property  ? 

A.  About  100  feet — something  over  100  feet. 

Q.  How  far  did  these  lay  from  Vine  street? 

A.  I  don't  know  exactly  which  lots  it  was.  I  knew  of 
a  couple  of  lots  selling  in  there,  probably  300  or  400  feet 
from  Vine. 

Q.  Who  sold  them? 
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A.  Tom  Beach  sold  one,  and  I  forget  who  else. 

Q.  What  month  did  Tom  Beach  sell? 

A.  I  don't  know  the  month. 

Q.  Will  you  swear  it  was  in  1892? 

A.  No,  I  would  not. 

Q.  Will  you  swear  it  was  in  1891? 

A.  I  feel  pretty  sure,  but  I  wouldn't  swear, 

Q.  What  was  the  size  of  that  lot? 

A.  Those  lots  were  50  by  176  feet. 

Q.  Was  the  lot  you  speak  of  Beach  selling  a  vacant 
lot? 

A.  Yes,  sir. 

Q.  What  did  he  get? 

A.  I  don't  know  exactly;  about  a-  thousand  dollars,  I 
think. 

Q.  That  was  50  by  175? 

A.  I  would  not  say  positively,  I  think  it  was  though. 

Q.  That  is  the  size  you  gave? 

A.  That  is  the  size  I  think  it  was. 

On  redirect  examination  there  was  answered  the  follow- 
ing question  under  objections  as  indicated,  to*wit: 

Q.  In  answer  to  some  questions  of  Mr.  Wilson's,  Mr. 
Griffith,  you  said  you  knew  of  some  other  lots  selling  over 
there — Beach's  lots.  What  did  they  sell  for,  if  you 
know? 

Objected  to,  as  incompetent,  irrelevant,  and  immaterial, 
and  the  evidence  now  shows  tha't  the  Beach  lots  were  pur^ 
chased  by  the  defendant  for  the  purpose  of  the  location  of 
their  railroad.     Overruled.     Exception. 

A.  The  lowest  price  and  lot  sold  for  on  that  alley,  25  by 
95  feet  they  were,  was  $300  from  that  np. 

When  this  question  and  answer  were  first  considered  it 
appeared  to  us  that  the  court  erred  in  its  ruling,  for  it  was 
immaterial  what  had  been  paid  for  other  lots,  and  evidence 
to  that  effect  seemed  incompetent.  The  fact  that  this  tes- 
timony was  elicited  on  re-examination  was  not  alone  suffi- 
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•oient  to  render  it  competent,  for  it  was  directed  to  the 
establisbmeDt  of  an  essential  fact,  upon  the  existence  of 
which  plaintiff's  right  of  recovery  depended;  that  is,  the 
Tslue  of  the  land  of  plaintiffs  which  had  been  appropriated 
io  the  use  of  the  railroad  company.  What  was  the  market 
valae  of  the  particular  property  taken  from  defendants  in 
«rror  was  an  important  question  in  this  case.  {Blakely  v. 
Chicago,  K.  &  N.  R  Co,,  25  Neb.,  212;  Omaha  Belt  R. 
Co.  V.  MeDermottf  26  Neb.,  716.)  The  question  asked 
and  answered  had  reference  to  the  value  of  other  property, 
— a  consideration  entirely  foreign  to  that  just  stated.  A 
more  critical  analysis  of  the  cross-examination  of  Mr. 
<jriffith,  however,  disclosed  the  faot  that  therein  he  had 
been  asked  what  Mr.  Beach  got  for  a  lot,  and  he  had  an- 
swered f  1,000.  It  is  possible  that  this  use  of  the  word 
-<<  lot "  may  have  been  with  reference  to  a  tract  as  distin- 
guished from  a  technically  designated  city  lot.  On  cross- 
examination  the  price  received  by  Mr.  Beach  was  described 
as  $1,000.  On  re-examination  the  lowest  price  of  any  lot 
sold  was  given  as  $300;  ^Hhey  were  from  that  on  up,'' 
said  the  witness.  Thus  the  railroad  company  had  shown 
a  valuation  of  $1,000  on  a  single  lot,  while  by  the  re-ex- 
amination of  Mr.  Griffith  no  sale  had  been  shown  for  a 
£gure  given  in  excess  of  $300,  If,  as  has  been  already  sug- 
gested, this  $1,000  for  a  vacant  lot  referred  to  a  tract  (per- 
liaps  greater  in  area  than  a  city  lot),  we  are  not  at  all  justi- 
fied thereby  in  assuming  that  the  admission  of  the  evidence 
noted  on  re-examination  was  prejudicial  to  the  railroad 
<x>mpany.  The  existence  of  such  prejudice  is  rendered 
still  more  problematical  by  a  consideration  of  the  cross-ex- 
amination of  Mr.  Griffith,  which  followed  his  re-examina- 
tion above  noted,  which  cross-examination  was  as  follows: 

Q.  You  say  the  lowest  of  them  was  sold  for  $300  ? 

A.  That  is  the  lowest  price  I  heard. 

Q.  Why  didn't  you  state  that  all  that  sold  above  $300 
had  improvements  on? 
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A.  All  that  sold  above  |300  did  not  have  improvements 
on. 

Q.  Which  one  did  not? 

A.  Those  on  the  south  side — Prof.  Little's  lots. 

Q.  You  were  not  asked  about  Little's  lots.  You  were 
asked  about  Beach's  lots.  Why  didn't  you  say  all  the  rest 
of  Beach's  lots  bad  improvements  on  them?  You  were 
willing  for  this  jury  to  think,  from  your  testimony,  that 
some  of  Beach's  lots,  without  improvements  on  them,  sold 
for  more  than  $300? 

A.  Yes,  sir. 

Q.  Where  are  they? 

A.  I  pointed  them  out  as  near  as  I  could. 

Q.  On  the  Beach  addition? 

A.  Maybe  I  didn't  understand  your  question. 

Q.  Were  any  lots  in  Beach's  addition  sold  for  more  thai» 
$300  without  improvements  on  them? 

A.  No. 

Q.  Then  why  did  you  say  S300  was  the  lowest  price? 

A.  I  will  tell  you  why.  There  were  several  sold  Id 
there  that  had  what  they  called  improvements  on  them. 
They  had  a  shanty  on  them  that  he  couldn't  sell  for  $K 
They  sold  for  |5ob. 

In  view  of  tlie  confusion  as  to  the  sale  of  these  Beacb 
lots,  as  illustrated  by  all  of  the  above  quotations  from  the 
testimony  of  Mr.  Griffith,  we  cannot  now  say  that  his  re* 
examination  was  prejudicial  error. 

In  regard  to  other  evidence  of  Mr.  Griffith  there  is  pre- 
sented a  question  quite  similar  to -that  just  considered.  On 
his  cross-examination  he  was  asked  by  counsel  for  the  rail- 
road company  what  he  paid  in  1889  for  the  property  ap- 
propriated.    His  answer  was  as  follows: 

I  gave  as  good  a  quarter  section  as  is  in  the  county,  and 
they  got  $500  to  boot,  and  since  that  I  have  paid  out  over 
$2,000. 

Q.  With  whom  did  you  trade? 
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A.  Billy  McLaughliD,  and  I  thought  I  got  it  awful 
cheap. 

On  redirect  examinatioD  Mr.  Griffith  testified  that  the 
$2,000  expended  was  to  get  Eighteenth  street  through; 
that  is^  was  paid  for  property  necessary  to  give  him  an 
outlet.  He  was  then  asked  what  was  the  value  of  the 
quarter  section  above  referred  to  when  he  made  the  ex- 
change for  the  property  appropriated  by  the  railroad  com- 
pany. This  was  objected  to  as  incompetent,  irrelevant, 
and  immaterial,  and  because  no  foundation  had  been  laid 
for  its  introduction.  These  objections  were  overruled,  and 
exceptions  taken  thereto,  after  which  the  witness  answered 
that  it  was  worth  $45  per  acre.  In  the  first  instance  it 
would  not  have  been  competent  for  Mr.  Griffith  to  show 
what  he  paid  for  this  pro{)erty  as  furnishing  a  basis  for  an 
estimate  of  its  value.  {Didineha  v.  Lincoln  &  N.  W,  R,  Co., 
12  Neb.,  225;  Omalia  8.  R.  Co.  v.  Todd,  39  Neb.,  818.) 
It  was,  however,  proper  for  counsel  for  the  railroad  com- 
pany to  ask  this,  for  the  purpose  of  showing  that  while 
Mr.  Griffith  now  claimed  its  value  to  be  very  great,  he 
had  in  fact  but  recently  obtained  it  for  a  comparatively 
small  consideration.  The  tendency  of  the  evidence  of  the 
character  elicted  on  cross-examination  was  to  dispute  the 
claims  of  Mr.  Griffith  and  discredit  his  testimony  as  to  the 
real  value  of  the  property  which  he  had  acquired.  The 
mere  fact  that  he  had  exchanged  property  of  an  uncertain 
value  for  that  appropriated  left  it  open  to  argument  as  to 
whether  or  not  his  present  claims  and  testimony  were  in- 
consistent with  the  actual  consideration  really  paid.  To 
remove  this  uncertainty  it  was  proper  to  show  on  a  re-ex- 
amination of  this  witness  after  this  aforesaid  cross-exami- 
nation what  was  the  actual  value  of  that  part  of  the  con- 
sideration paid  in  property.  This  did  not  sanction  the 
introduction  of  testimony  of  this  character  for  the  purpose 
of  reinforcing  the  direct  ev^ence  of  this  party  in  making 
his  case  originally.     It  was  admissible  solely  because  an 
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opeoiug,  and,  perhaps  neceesity  for  ity  had  been  created  hj 
oross-ezami  nation. 

There  appears  in  the  transcript  of  the  pleadings  in  this 
case  an  affidavit  of  J.  E.  Philpott^  who  acted  as  counsel  for 
the  railroad  company,  to  the  effect  that  while  affiant  was  in 
the  court  room  the  jury  in  this  case  came  in  and,  in  the 
language  of  the  affiant,  ^^  asked  the  court  to  have  the  re- 
)x>rter  read  that  part  of  the  evidence  in  said  case  as  to 
whether  Griffith  paid  $500  in  the  trade  of  the  farm  for 
the  lots  in  question,  or  the  purchaser  paid  Griffith  $500  in 
the  trade,  and  such  part  of  the  evidence  was  by  order  of 
the  court  read  to  the  jury  and  the  jury  thereupon  retired 
to  the  jury  room."  From  the  fact  that  the  reading  of  evi- 
dence by  the  reporter  to  the  jury  relative  to  payment  of 
$500  was  the  subject-matter  of  the  twenty-seventh  ground 
urged  for  a  new  trial  we  are  at  liberty  to  assume  that  this 
affidavit  may  have  been  attached  to  said  motion.  It  is  not 
now  available,  for  two  sufficient  reasons,  one  of  which  is 
that  no  exception  was  taken  to  this  action  of  the  court  by 
Mr.  Philpott;  the  other  is  that  this  affidavit  was  not  made 
part  of  a  bill  of  exceptions.  The  judge  who  presided  at 
the  trial  certified  that  the  bill  of  exceptions •  presented  by 
the  railroad  company's  attorney  contained  all  the  evidence 
offered.  The  above  affidavit  not  appearing  in  it,  must  there- 
fore be  assumed  not  to  have  been  used  for  any  purpose. 

It  was  shown  by  the  evidence  that  a  portion  of  the  lots 
appropriated  were  quite  level,  and  that  through  others 
there  was  a  draw,  or  a  depression  of  a  portion  of  the  sur- 
face, by  reason  of  which  fact  alone  those  in  the  latter  class 
were  not  as  valuable  as  those  in  the  former.  Different 
witnesses  for  the  defendants  in  error,  in  the  course  of  their 
examination,  gave  their  estimates  of  the  value  of  those  lots 
which  were  level,  and  in  speaking  of  those  not  in  that 
class  said  they  were  as  valuable  if  the  draw  or  depression 
referred  to  was  filled  up,  and  in  this  connection  there  was 
given  testimony  as  to  what  would  be  the  probable  cost  of 
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this  filling.  It  is  quite  evident  that  the  means  of  knowl- 
edge of  some  who  made  estimates  of  this  kind  wbre  quite 
limited.  It  might  not  have  been  improper  to  exclude  their 
estimates,  and  yet  we  cannot  say  that  this  was  the  impera- 
tive duty  of  the  district  court.  This  method  of  compari- 
son was  not  improper,  for  it  is  probable  that  very  few  pieces 
of  property  will  be  found  the  exact  counterparts  of  others. 
Where  the  witnesses  explain,  as  they  did  in  this  case, 
wherein  the  difference  lies,  and  give  their  estimates  of  what 
it  would  cost  to  make  one  like  the  other  when  they  deem 
this  advisable  and  practicable,  we  see  no  impropriety  in 
permitting  this  to  be  done.  The  trial  court  is  not  bound 
to  do  this,  indeed  there  might  be  such  an  abuse  of  this 
method  of  making  comparative  estimates  that  prejudicial 
error  must  be  inferred.  In  this  case  no  such  condition  of 
affairs  exists,  for  the  witnesses,  having  first  given  their  esti- 
mates of  the  value  of  the  property,  on  further  examination 
showed  merely  how  they  made  their  estimates.  As  is  usual, 
where  the  real  value  of  property  is  under  consideration, 
there  was  a  want  of  uniformity  in  valuations  placed  upon 
the  property  appropriated.  The  verdict,  however,  had  the 
support  of  sufficient  evidence  to  sustain  it  and  will  not  be 
disturbed  as  lacking  support  of  proof,  sanctioned  as  it  has 
been  by  the  overruling  of  a  motion  for  a  new  trial  in  which 
was  presented  that  question.  The  judgment  of  the  district 
court  is 

Affirmed. 
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John  H.  Felber^  appellee,  v.  Bedford  B.  Botd, 

APPELTJkNT. 

Filed  Apbil  5, 1895.    Na  7378. 

Alteration  of  Transoript:  Dismisbal  or  Appeal.  Tbe  motion 
of  appellee  to  strike  from  the  fllen  of  thia  ooort  the  tranacripi 
filed  herein  snstaiDed,  becaaae  it  appears  (1)  that  the  appellant 
has  not  brought  to  this  ooart  and  filed  here  a  certified  transcript 
of  the  proceedings  in  the  district  conrt  as  the  same  appear  of 
record  in  the  office  of  the  clerk  of  said  oonrt;  (2)  that  tbe  cer- 
tificate of  the  clerk  of  the  district  conrt  attached  to  tbe  record 
bronght  here  has  been  materially  altered  since  it  was  made, 
with  the  evident  intention  of  misleading  and  deoeiying  this 
conrt 

Motion  by  appellee  to  quash  the  transcript  of  appeal 
from  a  decree  of  the  district  court  of  Cedar  county  on  the 
ground  that  tl)e  certificate  of  the  clerk  has  been  altered. 
Motion  sustained. 

No  briefs  filed. 

J.  C.  Robinson  and  Wilbur  F.  Bryant^  for  the  motion. 

Bedford  B.  Boyd  and  William  Leese,  contra. 

Ragan,  C. 

This  case  is  before  us  on  three  motions.  The  first  is  to 
quash  the  bill  of  exceptions.  There  is  no  merit  in  this 
motion  and  it  is  accordingly  overruled  without  discussion. 
The  second  motion  suggests  a  diminution  of  the  record.  It 
would  subserve  no  useful  purpose  to  set  forth  the  grounds 
on  which  this  motion  is  based,  nor  our  reasons  for  denying 
it,  and  it  is  accordingly  overruled.  The  third  is  a  motion 
to  strike  from  the  files  of  this  court  what  purports  to  be  a 
certified  copy  of  the  record  of  this  case  made  by  the  clerk 
of  the  district  court  of  Cedar  county,  wliere  the  case  was 
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tried  and  from  which  it  has  been  appealed.  The  ground 
on  wliich  tlie  motion  is  based  is  that  the  certificate  made 
and  attached  to  the  record  brought  here  by  the  clerk  of  the 
district  ooart  of  Cedar  county,  since  such  certificate  was 
made,  has  been  changed. 

The  facts  alleged  in  the  motion  are  established  by  affi- 
davits filed  in  support  thereof.  The  certificate  of  the  clerk, 
as  originally  made,  was  in  words  and  figures  as  follows: 

"certificate  op  transcript. 

"The  State  of  Nebraska,  1 
The  Coukty  of  Cedar,     j     ' 

"I,  John  J.  Goebel,  clerk  of  the  district  court  in  and 
for  said  county  and  state,  do  hereby  certify  that  the  within 
and  foregoing  is  a  true  and  correct  copy  of  all  of  the  plead- 
ings in  the  case  of  John  H.  Felber  against  Bedford  B. 
Boyd,  as  the  same  are  on  file  and  of  record  in  my  office, 
and  all  of  the  journal  entries,  except  a  copy  of  the  last 
journal  entry  included  in  the  transcript^  which  is  not  re- 
corded, but  only  one  of  the  files  of  the  case,  for,  according 
to  the  rules  of  said  court,  the  same  was  not  accepted  by  the 
plaintiff  and  could  not  be  recorded. 

"  Given  under  my  hand  and  official  seal,  this  23d  day  of 
November,  in  the  year  of  our  Lord  one  thousand  eight. 
hundred  and  ninety-four. 

"  [seal.]  John  J.  Goebel, 

"C/crJfc  of  the  District  Court.'' 

It  appears  from  the  evidence  introduced  in  support  of 
the  motion  to  quash  this  transcript  that  rule  16  of  the  dis- 
trict court  of  Cedar  county  provides:  "An  attorney  who 
drafts  a  journal  entry  shall  submit  the  same  to  an  attorney 
of  the  opposite  party  for  approval,  rejection,  or  modification 
before  the  clerk  places  the  same  on  the  journal.  If  such 
attorneys  cannot  agree  upon  the  journal  entry  to  be  made, 
the  same  shall  be  settled  by  the  judge." 

There  has  also  been  transmitted  here  and  used  in  the 
hearing  of  this  motion  a  duly  certified  transcript  of  the  de- 
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cree  rendered  and  all  the  orders  made  by  the  district  oonrt 
in  this  action,  as  the  same  are  of  record  on  the  district 
court  journals  of  said  Cedar  county.  From  this  certified 
transcript  we  take  the  following  from  the  decree  of  the 
court: 

*'It  appearing  that  the  counsel  cannot  agree  upon  a 
journal  entry  for  last  term,  under  the  rules  of  the  court, 
and  the  defendant  having  drawn  a  journal  entry  unsatis- 
factory to  the  court,  it  is  ordered  that  the  counsel  for  the 
plaintiff  prepare  a  journal  entry  to  be  submitted  to  the 
judge  of  this  court  for  approval.  W.  F.  Norris, 

''Judge.'' 

It  appears  that  in  accordance  with  that  order  that  coun- 
sel for  the  plaintiff  (the  appellee)  prepared  the  journal  en- 
try or  decree  in  the  case  and  submitted  it  to  the  judge.  It 
was  approved  by  him  and  made  by  the  clerk  a  part  of  the 
complete  record  of  the  case.  It  also  appears  that  counsel 
for  the  appellant  filed  with  the  clerk  or  placed  among  the 
files  in  this  case  in  the  clerk's  o£Bce  the  ''unsatisfactory 
journal  entry''  mentioned  above  by  the  judge,  and  that  a 
copy  of  this  ''  unsatisfactory  journal  entry  '^  or  decree  is  the 
one  which  the  appellant  has  incorporated  into  the  record 
brought  here,  and  is  the  journal  entry  or  decree  alluded  to 
by  the  clerk  in  his  certificate  in  this  language,  "except  a 
copy  of  the  last  journal  entry  included  in  the  transcript, 
which  is  not  recorded,  but  only  one  of  the  files  in  the  case, 
for,  according  to  the  rules  of  said  court,  the  same  was  not 
accepted  by  the  plaintiff  and  could  not  be  recorded."  The 
alteration  of  the  certificate  of  the  clerk  complained  of  con- 
sists of  interlineations  and  erasures  as  follows:  In  that 
part  of  the  certificate  last  above  quoted  some  one  has  erased 
with  a  pen  and  ink  the  following  words,  ''but,  only,  one, 
of  the,  for,  rules,  of  said  court,  the  same  was  not  accepted 
by  the  plaintiff  and  could  not  be  recorded,"  and  has  inter- 
lined with  a  pen  and  ink  the  following  words:  "  only  one  of 
the."     So  that  the  certificate  now  reads  as  follows:  "The 
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within  and  foref^oing  is  a  true  and  correct  copy  of  all  the 
pleadings  in  the  case,  *  *  *  as  the  same  are  on  file  and 
of  record  in  mj  office,  and  of  all  the  journal  entries,  except 
a  copy  of  the  last  journal  entry  included  in  the  transcript, 
which  is  not  recorded ;  only  one  of  the  files  in  the  case  ac- 
cording to  the  rules/'  In  other  words,  the  clerk  certified 
that  the  transcript  brought  here  by  appellant  contained  a 
correct  copy  of  all  the  pleadings  in  the  case  on  appeal  and 
of  record  in  his  office  and  a  correct  copy  of  all  the  jour- 
nal entries,  except  that  which  purported  to  be  the  decree 
in  the  case,  was,  under  the  rules  of  the  court,  not  the 
decree,  had  not  been  accepted  as  such,  and  was  not  of  rec- 
ord ;  and  the  certificate,  as  changed,  makes  the  clerk  cer- 
tify that  this  record  contains  a  certified  copy  of  all  the 
pleadings  in  the  case  except  that  the  decree  in  the  tran- 
script had  not  been  recorded  and  remained  a  file  in  the  case 
according  to  the  rules  of  the  court.  To  sum  up  the  matter, 
it  appears:  (I)  that  the  appellant  has  not  brought  to  this 
court  and  filed  here  a  certified  transcript  of  the  proceed- 
ings of  the  district  court  of  Cedar  county  in  this  case,  as 
the  same  api:ear  of  record  in  the  office  of  the  clerk  of  the 
district  court  of  said  county  ;  (2)  that  the  certificate  of  the 
clerk  of  the  district  court  attached  to  the  record  brought 
here  has  been  materially  changed,  since  it  was  made  with  the 
evident  intention  of  misleading  and  deceiving  this  court. 
We  cannot  tolerate  conduct  like  this.  The  motion  is  sus- 
tained, the  transcript  quashed,  and  the  entire  proceeding  is 
dismissed  out  of  this  court. 


Appeal  dismissed. 
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Jl  gjj  City  of  Hastings  v.  Joseph  H.  Hansen. 

FiLBD  Apbil  5,  1895.    No.  6123. 

1.  Munioipal  Corporations:  Bound abibb.    What  the  boand- 

ftriesof  a  manicipal  corporation  are,  where  they  are,  and  whethw 
a  particalar  piece  of  territory  lies  within  or  withoat  the  corpo- 
rate limits  of  a  manicipal ity,  are  all  matters  for  Jadicial  de- 
«termination;  but  the  power  to  create  mnnicipal  oorpoiations  and 
the  power  to  enlarge  or  restrict  their  boundaries  is  a  legislatiye 
one. 

2.  :   :   PowBR  OF  COUBTS.     In  the  absence  of  express 

statutory  aathority,  the  courts  of  this  state  possess  no  jurisdic- 
tion to  disconnect  by  decree  any  part  of  the  tenitoiy  of  a  mu- 
nicipal corporation  at  the  suit  of  the  owner  of  such  territory. 

3.  :  Disconnection  of  Tebeitory:  Construction  of  Stat- 
ute. Section  101 ,  chapter  14,  Compiled  Statutes,  construed,  and 
Jield,  that  the  provisions  of  said  section  are  not  applicable  to 
cities  of  the  first  class  having  less  than  twenty-five  thousand  in- 
habitants. 

Error  from  the  district  court  of  Adams  coantj.  Tried 
below  before  Beall,  J. 

TibbetSy  Morey  &  Ferris,  for  plaintiff  in  error: 

The  power  of  the  legishiture  over  municipal  boundaries 
is  absolute  and  no  inferior  body  has  power  to  act,  unless 
specially  delegated  by  the  legislature.  (15  Am.  &  Eng. 
Ency.  Law,  1002,  1003,  1023;  Boone,  Corporations,  sec. 
285;  Dillon,  Municipal  Corporations  [4th  ed.],  sees.  182, 
183,  185;  C%  of  Wahoo  v.  Dickinson,  23  Neb.,  430; 
Maddrey  v.  Cox,  11  S.  W.  Rep.  [Tex.],  541.) 

F.  P.  OlmaUad,  contra. 

Rag  AN,  C. 

On  the  28th  day  of  May,  1892,  Joseph  H.  Hansen 
brought  suit  in  equity  in   the  district  court  of  Adams 
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<x)unty  against  the  city  of  Hastings.  In  this  |)etition  he 
iilleged,  in  substance^  that  he  was  the  sole  owner  and  oc- 
cupant of  a  sixtj-acre  tract  of  land  indnded  within  the 
<rorporate  limits  of  said  city,  and  situated  upon  the  border 
imd  within  the  boundary  of  said  city;  that  said  land  had 
been  within  said  city  limits  since  the  year  1886 ;  that  no 
part  of  said  tract  of  land  had  ever  been  laid  out  into  lots ; 
that  said  land  was  too  remote  to  be  of  use  for  city  resi- 
dence lots,  and  could  not  be  used  profitably  for  any  other 
purpose  than  that  of  farming;  that  he  had  continuously 
occupied  and  cultivated  said  tract  of  land  as  his  homestead 
«ince  the  year  1872,  on  which  last  date  he  pre-empted  it 
under  the  laws  of  congress ;  that  no  public  convenience  or 
■advantage,  either  of  police,  sanitary,  or  commercial  inter- 
est, required  that  the  corporate  limits  of  said  city  should 
extend  over  said  land,  and  that  it  was  inequitable  that  said 
real  estate  should  be  subject  tg  city  taxes.  The  prayer  of 
the  petition  was  for  a  decree  disconnecting  said  tract  of 
land  from  the  corporate  limits  of  said  city.  To  this  peti- 
tion the  city  interposed  a  general  demurrer,  which  the  dis- 
trict court  overruled.  The  city  electing  to  stand  on  its 
<lemurrer,  the  court  entered  a  decree  as  prayed  for  in  the 
petition,  and  the  city  has  prosecuted  error. 

This  action  is  based  on  section  101,  chapter  14,  Compiled 
Statutes,  1893,  which  reads  as  follows:  '' Whenever  a  ma- 
jority of  the  legal  voters  of  any  territory  within  any  city 
or  village,  and  being  upon  the  border  and  within  the  bound- 
ary thereof,  shall  petition  the  district  court  of  the  county 
in  which  said  city  or  village  is  situated,  praying  to  be  dis- 
<x>nnected  therefrom,  such  petition  shall  be  filed  with  the 
clerk  of  the  court  at  least  ten  days  prior  to  the  first  day  of 
the  term  at  which  it  is  proposed  to  be  held,  and  like  pro- 
ceedings.shall  be  had  thereon,'^  etc.  This  section  is  section 
101  of  an  act  entitled  ''An  act  to  provide  for  the  organi- 
zation, government,  and  powers  of  cities  and  villages,'^  and 
which  went  into  effect  on  the  Ist  day  of  September,  1879. 
49 
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By  the  first  section  of  tliat  act  all  cities,  towns,  and  villages^ 
in  the  state  which  contained  more  than  fifteen  hundred  and- 
less  than  fifteen  thousand  inhabitants  were  denominated 
cities  of  the  second  class.  This  first  section  was  amended 
by  the  legislature  February  14,  1881,  so  as  to  make  all 
cities,  towns,  and  villages  containing  more  than  fifteen 
hundred  and  less  than  twenty-five  thousand  inhabitants 
cities  of  the  second  class.  The  act  of  1881  was  again 
amended  by  the  legislature  on  March  5,  1885,  making  all 
cities,  towns,  and  villages  containing  more  than  one  thou- 
sand and  less  than  twenty-five  thousand  inhabitants  cities 
of  the  second  class.  The  plaintiff  in  error  is  not  and  was 
not  governed  by  the  said  act  of  1879  and  its  amendments- 
at  the  time  of  the  bringing  of  this  action,  and  tiie  provis- 
ions of  said  section  101  are  applicable,  and  applicable  only, 
to  cities,  towns,  and  villages  containing  more  than  one 
thousand  and  less  than  tw|nty-five  thousand  inhabitants- 
which  are  denominated  by  said  act  of  1879  cities  of  the 
second  class. 

The  legislature,  by  an  act  passed  and  approved  March 
14,  1889,  created  all  cities  in  the  state  containing  less  than 
twenty-five  thousand  and  more  than  eight  thousand  inhab- 
itants into  cities  by  the  name  ''cities  of  the  first 'class  hav- 
ing less  than  twenty-five  thousand  inhabitants."  By  virtue 
of  this  act  and  its  amendments  the  appellant  became  a  city 
of  the  first  class  having  less  than  twenty-five  thousand 
inhabitants,  and  was  such  a  city  at  the  time  of  the  bringing 
of  this  action.  The  said  act  of  1889  provided  that  the 
corporate  limits  of  the  new  class  of  cities  created  thereby 
should  remain  as  they  existed  theretofore,  and  neither  said 
act,  nor  any  of  its  amendments,  contains  any  provision  by 
which  territory  within  the  corporate  limits  of  any  such  city- 
can  be  disconnected  by  a  decree  of  court  at  the  suit  of  the 
owner  or  owners  of  such  territory.  What  the  boundaries 
of  a  municipal  corporation  are,  where  they  are,  and  conse- 
quently whether  a  particular  piece  of  territory  lies  within 
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or  without  the  corporate  limits  of  a  municipality,  are  all 
matters  for  judicial  determination;  but  the  ))ower  to  create 
municipal  corporations  and  the  power  to  enlarge  or  restrict 
their  boundaries  are  legislative  powers;  and  it  has  beei> 
doubted  if  the  legislature  can  pass  a  valid  act  giving  the 
courts  jurisdiction  to  disconnect  by  decree  any  part  of  the 
territory  of  a  municipal  corporation  of  the  state  merely  at 
the  suit  of  the  owner  tliereof.  However  this  may  be,  it  is 
quite  clear  that  the  courts  possess  no  such  power  iudepend* 
ently  of  express  statute.  Siuce  the  statute  on  which  thia 
action  is  based  is  not  applicable  to  cities  of  the  class  to 
which  plaintiff  in  error  belongs,  it  follows  that  the  court 
was  without  jurisdiction  to  enter  a  decree  disconnecting  the 
property  of  the  defendant  in  error  from  the  territory  of  the 
plaintiff  in  error.  The  decree  of  the  district  court  is  re- 
versed and  the  action  dismissed. 


Reyebsed  and  D] 


if:':t:^i 


Elizabeth  Ellsworth  v.  Elmer  E.  McDowell^ 

Administrator. 

FiLBD  April  5,  1895.    No.  6340. 

Vendor  and  Vendee :  Contbacts:  Default-Possession:  Tbeb- 
pass:  Kepleyin:  Buildings.  By  the  terms  of  a  written  con- 
tract between  Champlin  and  Tschannen  the  former  agreed  to  sell 
and  convey  certain  real  estate  to  the  latter  on  his  making  certain 
payments.  The  contract  provided  that  Tschannen's  failure  U^ 
make  any  one  of  the  payments  at  its  matnrity  shoald  entitle 
Champlin  to  the  immediate  possession  of  the  real  estate.  Tschan* 
nen  took  possession  of  the  premise  and  built  a  frame  honse 
thereon,  in  which  he  and  his  family  took  np  their  residence, 
Tschannen  made  default  in  the  payments  promised.  At  a  time- 
when  Tschannen  was  absent  from  home,  but  while  his  family 
and  household  goods  were  in  the  house,  Champlin  caused  a 
workman  to  go  upon  the  premises,  without  the  knowledge  o^ 
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consent  of  Tschannen,  and  erect  a  fonndatioo  under  the  honse. 
Tscfaanoen  then  sold  the  hooee  to  his  mother-in-law,  then  re- 
siding with  him  therein,  and  she  removed  it  to  an  adjoining  lot, 
and  with  her  family  was  residing  therein  when  Champlin  re- 
plevied the  honse  and  called  the  sheriff  to  remove  it  back  to  the 
lot  on  which  it  was  originally  erec'ed,  the  mother-in-law  and 
family  remaining  therein  during  and  after  the  transit.  Heht^ 
(1)  That  Champlin,  in  cansin^;  the  workman  to  go  upon  the  prem- 
ises and  put  a  foundation  under  the  honse,  did  not  by  such  act 
acquire  possession  of  said  house;  (2)  that  by  said  act  Champliu 
was  guijty  of  trespass,  and  whatever  possession  of  the  hooae  he 
acquired  thereby  was  wrongful;  (3)  that  possession  of  prop- 
erty obtained  by  trespass  cannot  be  made  the  basis  of  an  ac- 
tion of  replevin  for  the  possession  of  such  property;  (4)  that 
Tschannen's  default  in  making  the  payments  promised  did 
not  authorize  Champlin  to  retake  possession  of  the  premises 
with  force  and  arms;  (5)  that  the  provision  in  the  contract  that 
if  Tschannen  made  default  in  his  payments  Champlin  should 
be  entitled  to  the  immediate  possession  of  the  premises  meant 
no  more  than  that  such  default  should  confer  a  right  of  action 
on  Chsmplin  for  the  possession  of  the  premises;  (6)  that  the 
relation  of  vendor  and  vendee  created  between  Champlin  and 
Tschannen  by  the  contract  was  not  changed  by  Tschannen's  de- 
fault into  that  of  landlord  and  tenant;  (7)  that  at  the  time 
Champlin  brought  this  suit  be  had  no  such  possessory  rights  to 
the  property  replevied  as  would  enable  him  to  maintain  an  action 
of  trespass  against  Tschannen 's  vendee  for  her  interference  with 
such  property,  and  therefore  he  could  not  maintain  this  action. 

Error  from  the  district  court  of  Jefferson  ooauty.  Tried 
below  before  Broady,  J. 

The  facts  are  set  out  lu  the  opinion. 

Charles  B.  Ricej  for  plaintiff  in  error : 

A  mortgagee,  or  vendor  under  contract  for  deed,  prior  to 
foreclosure  of  the  equity  of  redemption,  has  no  right  of 
possession  sufficient  to  maintain  replevin  for  cliattels  sev- 
ered from  the  realty  by  one  rightfully  in  possession. 

A  dwelling  houFe,  severed  from  the  realty  by  one  right- 
fully in  possession,  and  affixed  to  other  realty  by  being 
placed  on  stone  pillars,  and  occupied  as  a  residence,  is  real 
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estate,  and  not  subject  to  replevin.  (Cobbey,  Replevin^  12, 
136,  354,  364;  Johnson  v.  Elwood,  53  N.  Y.,  431;  JBt&y 
17.  Boston  Water  Power  Co.,  11  CusU.  [Mass.],  11 ;  Shields 
r.  LozeaVy  6  Vroom  [N.  J.],  496 ;  Anderson  v.  Hapter,  34 
111.,  426;  Fryatt  v.  Sullivan  Co.,  5  Hill  [N.  Y.],  116; 
Kirchei'  v.  Schalk,  39  N.  J,  Law,  335;  Nortkrup  v.  Trask, 
39  Wis.,  515.) 

8.  N.  Lindfey  and  A.  H,  Mouiton,  contra: 

The  property  involved  is  a  proper  subject  of  replevin. 
{Rogers  v.  Arnold,  12  Wend.  [N.  Y.],  30;  Pangbum  v. 
PatrUlge,  7  Johns.  [N.  Y.],  140;  Commissioners  of  Rush 
County  V.  StubbSf  25  Kan.,  322 ;  Western  Union  Telegraph 
Co.  V.  Burlington  &  8.  W.  R.  Co.,  11  Fed.  Rep.,  1 ;  Milts 
V.  Redick,  1  Neb.,  437 ;  Robeiis  v.  Randel,  3  Sanf,  [N. 
Y.],  707  ;  Waters  v.  Reuber,  16  Neb.,  99.) 

Ragan,  C. 

Lewis  C.  Champlin  brought  action  in  replevin  in  the 
district  court  of  Jefferson  county  against  Elizabeth  Ells- 
worth.  Pending  the  ac.ion  Champlin  died  and  the  suit 
was  revived  in  the  name  of  Elmer  E.  McDowell,  his  ad* 
ministrator,  who  had  a  verdict  and  judgment,  and  Ells- 
worth brings  the  case  here  for  review. 

On  the  4th  day  of  April,  1887,  Champlin  owned  certain 
real  estate  in  the  city  of  Fairbury,  in  said  county,  and  on 
that'  date  entered  into  a  written  contract  with  one  J.  H. 
Tschannen,  in  and  by  which  he  sold  and  agreed  to  convey 
said  real  estate  to  Tschannen  when  Tschannen  should  make 
the  following  payments :  October  4,  1887,  $25 ;  April  4, 
1888,  $100;  April  4,  1889,  $100;  April  4,  1890,  $100; 
April  4,  1891,  $100.  The  contract  contained  this  provis- 
ion :  ''  It  is  further  agreed  that  in  case  any  payments,  either 
of  principal  or  interest,  remaining  unpaid  for  the  space  of 
thirty  days  after  the  same  shall  become  due,  then,  in  that 
case,  the  whole  amount  unpaid  on  this  contract  shall  be- 
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come  due  and  payable  without  further  notice.  And  the 
said  party  of  the  second  part  [Tschannen]  further  agrees 
that  any  such  delinquency  in  payment  or  the  failure  in 
other  respects  by  the  party  of  the  second  part  to  perform 
the  stipulations  of  this  contract,  or  any  of  them,  shall  en- 
title the  party  of  the  first  part  [Cbamplin}  to  the  immedi- 
ate possession  of  the  premises  described  herein,  and  all 
equitable  and  legal  interests  in  the  premises,  hereby  con- 
tracted, with  all  the  improvements  and  appurtenances,  shall 
revert  to  and  revest  in  said  first  party  without  any  right  of 
said  second  party  of  reclamation  or  compensation  for  mon- 
eys paid,  as  absolutely  as  if  this  contract  had  never  been 
made/'  Tschannen  at  once  took  possession  of  this  real 
estate  and  erected  thereon  a  frame  building,  or  dwelling 
house,  in  which  he  and  his  family  resided.  It  seems  also, 
though  this  is  not  entirely  clear  from  the  evidence,  that  the 
father  and  mother  of  Tschannen's  wife  resided  with  them 
in  the  house  on  said  premises.  In  November,  1888,  Mrs- 
Ellsworth,  the  plaintiff  in  error,  purchased  this  house  of 
Tschannen  and  caused  it  to  be  moved  from  the  lot  on  which 
Tschannen  erected  it  to  another  lot.  At  the  time  of  this 
removal  Mrs.  Ellsworth  and  her  husband  and  the  Tschan- 
nen family  resided  in  the  house.  Cham  pi  in  then  brought 
this  action  in  replevin  for  the  house  and  caused  the  sheriff 
to  remove  it  from  the  lots  on  which  Mrs.  Ellsworth  had 
placed  it  back  to  the  lot  on  which  it  was  built;  the  plaintiff 
in  error  and  the  Tschannen  family,  during  the  time  of 
bhid  removal  and  afterwards,  residing  in  the  house. 

Several  cases  in  replevin  have  been  drcided  in  this  court 
in  which  a  house  was  the  subject-matter  of  the  suit.  Such 
are  Mills  v.  Redick,  1  Neb.,  437;  Riewe  v,  McCormick,  11 
Neb.,  261 ;  McCormick  v.  Riewe,  14  Neb.,  509;  Waters  v. 
Reuber,  16  Neb.,  99;  Oscamp  v.  Crites,  37  Neb.,  837 ;  Jfc- 
Daniel  v,  Lipp,  41  Neb.,  713.  But  an  examination  of 
these  cases  will  show  that  in  each  case  where  the  plaintiff 
was  permitted  to  recover  his  possessory  rights  and  rela- 
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lions  to  the  property  replevied  w^re  such  that  he  could 
liave  maintained  an  action  of  trespass  against  the  party 
made  defendant  to  the  replevin  action.  In  the  case  at  bar 
Ohamplin  had  no  such  possessory  rights  or  claims  to  the 
property  replevied  as  would  have  enabled  him  at  the  time 
of  the  bringing  of  this  suit  to  maintain  an  action  of  tres- 
pass against  Mrs.  Ellsworth,  or  against  her  vendor,  Tschan- 
laen,  and,  therefore,  he  cannot  maintain  this  action.  (Stock-- 
toeU  V.  Phelps,  34  N.  Y.,  363 ;  Rich  v.  Baker,  3  Denio 
£N.  Y.],  79  •  Johnson  v.  Elwood,  53  N.  Y.,  431 ;  Oscamp 
9.  CrUes,  37  Neb.,  837 ;  Kircher  v.  SchcUk,  39  N.  J.  Law, 
535.)  * 

It  is  argued  by  counsel  for  the  administrator  that  prior 
to  the  bringing  of  this  action  Champlin  was  in  the  actual 
possession  of  the  real  estate  which  he  had  sold  to  Tschan- 
Bien  and  of  the  house  thereon.  If  the  evidence  in  the 
record  sustained  this  assertion,  then,  of  course,  Champlin, 
being  rightfully  in  possession  of  the  real  estate  and  the 
liouse  thereou,  couldi maintain  an  action  of  trespass  against 
Mrs.  Ellsworth  for  removing  the  house  or  maintain  an  ac- 
tion of  replevin  to  recover  it;  but  the  evidence  does  not 
sustain  this  contention.  The  record  shows  that  some  time 
{>rior  to  the  removal  of  this  house  by  Mrs.  Ellsworth,  and 
Avhile  Tscliannen  was  absent  from  home,  Champlin  hired  a 
workman  to  go  upon  the  premises  and  put  some  stones  and 
4)rieks  as  a  foundation  under  the  house.  The  day  this  was 
<1oiie,  it  would  seem  from  the  evidence,  Mrs.  Tscliaunen 
4uid  the  other  members  of  the  family  were  also  absent  from 
ihe  premises,  but  Tschannen's  household  goods  were  in  the 
Jiouse  and  it  was  fastened.  This  is  all  the  evidence  in  the 
record  as  to  Champlin's  actual  possession  of  this  house  and 
the  lot  on  which  it  was  located.  This  was  not  possession. 
Clhamplin,  in  causing  the  workman  to  go  upon  these  prem- 
ises without  the  knowledge  or  consent  of  Tscliannen,  was 
guilty  of  trespass,  and  possession  of  property  obtained  by 
trespass  cannot  be  made  the  basis  of  an  action  of  replevin 
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for  the  possession  of  such  property.  Clianiplin's  posses* 
sioOy  if  it  can  be  called  such,  was  not  only  wrongfal,  but 
It  continued  no  longer  than  the  workman  was  engaged  on 
the  day  mentioned  in  putting  the  stones  and  bricks  under 
the  house.  The  Tschannen  family  continued  to  reside  in 
the  house,  as  already  stated,  until  it  was  removed  by  Mrs. 
Ellsworth  and  until  after  the  officer,  under  the  writ  of  re- 
plevin issued  in  this  action,  moved  the  house  back  to  the 
lot  on  which  it  was  erected. 

Counsel  for  the  administrator  also  argue  that  since  the 
contract  of  sale  between  Champlin  and  Tschannen  con- 
tained the  provision  that  in  case  Tschannen  should  make 
default  in  the  terms  of  bis  contract  that  such  default  should 
entitle  Champlin  to  the  immediate  possession  of  the  prem- 
ises, and  as  Tschannen  had  made  default  in  the  payments- 
promised  to  be  made,  that,  therefore,  the  contract  was  at  an 
end,  all  rights  of  Tschannen  thereunder  destroyed,  and  the 
real  estate  and  the  house  thereon  belonged  both  legally  and 
equitably  to  Champlin,  and  that  Taohannen  occupied  the 
property  from  the  time  of  his  default  as  tenant  at  wilL 
In  other  words,  that  Champlin  had  constructive  possessioD 
of  the  property  through  his  tenant,  Tschannen.  This  ar* 
gument  is  not  tenable.  After  Tschannen  made  default  ii> 
his  promises  Champlin  had  either  one  of  several  remedies. 
He  could* tender  Tschannen  a  deed  for  the  premises  and 
sue  him  at  law  for  the  entire  contract  price.  He  could 
have  brought  an  action  in  equity  to  foreclose  the  contract 
as  a  mortgage  and  had  the  real  estate  sold  for  the  payment 
of  the  amount  remaining  due  thereon.  {Qardds  r.  Khkey, 
36  Neb.,  494.)  He  could  have  maintained  an  action  in 
ejectment  Because  Tschannen  had  made  default  in  his^ 
contract  Champlin  was  not  thereby  authorized  to  take  pos- 
session of  the  premises  with  force  and  arms ;  nor  was  the 
relation  of  vendor  and  vendee  created  between  the  parties 
by  the  contract  altered  by  Tschannen's  violatitm  thereof 
into  that  of  landlord  and  tenant     The  expression  in  the 
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eoDtracty  that  Tschannen's  defaalt  should  eDtitle  Champlin 
to  the  immediate  possession  of  the  premises,  meant  and 
means  no  more  than  that  Champlin,  by  reason  of  the  con^ 
tract,  might  make  the  default  of  Tschaunen  the  basis  of  an 
action  for  the  recovery  of  the  possession  of  such  real  estat% 

On  the  trial  the  administrator  introduced  evidence  tend- 
ing to  disparage  or  impeach  the  title  of  Mrs.  Ellsworth  to 
the  house  in  controversy,  and  the  counsel  argue  here  that 
the  evidence  in  the  record  would  not  sustain  a  finding  that 
Mrs.  Ellsworth  purchased  this  house  from  Tschannen. 
Mrs.  Ellsworth  purchased  this  property,  if  at  all,  with  act- 
ual knowledge  of  the  existence  and  terms  of  the  contract 
between  Champlin  and  Tschannen.  She,  therefore,  has 
no  greater  rights  to  this  house  than  Tschannen  had.  ^ut 
Champlin  cannot  maintain  an  action  of  replevin  for  this 
house  as  against  Tschannen,  because,  as  already  seen,  at  the 
time  the  action  was  brought  he,  Champlin,  was  not  entitled 
to  the  immediate  possession  of  the  house.  ^'To  allow  re- 
plevin to  be  maintained  under  such  circumstances  as  these 
makes  the  writ  in  effect  a  writ  of  restitution  for  land,  an 
office  which  it  cannot  be  permitted  to  fulfill."  (Irvine,  C, 
in  Oscamp  v.  Criies,  supra.)  The  question  at  issue  here  is 
not  whether  Mrs.  Ellsworth  at  the  commencement  of  this 
action  had  good  title  to  this  house,  as  the  plaintiff  in  a  re- 
plevin action  must  recover,  if  at  all,  upon  the  strength  of 
his  own  title  to  the  property  involved,  and  not  upon  the 
weakness  of  the  defendant's  title  to  such  property.  {Kava-- 
naugh  v.  Brodbally  40  Neb.,  875.)  In  Northrup  v.  Trask, 
39  Wis.,  515,  it  is  said:  "If  one  who  is  rightfully  in  pos- 
session of  land  under  a  contract  of  sale,  after  default  in 
payment,  but  before  any  foreclosure  of  his  equity,  dis- 
pose of  a  house  attached  to  such  land,  (as  by  removing  it  to 
other  land,)  the  vendor  in  the  land  contract,  having  no  pos- 
sessory title  to  the  house,  cannot  maintain  replevin  or 
trover  therefor." 

The  finding  of  the  district  court  in  favor  of  the  admin- 
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istrator  is  wholly  unsupported  by  the  evidence.  The  ad- 
ministrator must  return  the  house  to  the  plaintiff  in  error 
or  pay  her  its  value.  The  judgment  of  the  district  ooart 
is  reversed  and  the  cause  remanded. 


Reversed  and  remanded. 


School  District  Number  Forty-Nine,  Adamb 
County,  v.  James  Cooper. 

Filed  April  6,  1895.    No.  4986. 

1.  Transcripts  for  Beview:  Pbocbrdinos  Dkfined.    Section 

686  of  the  Code  of  Ciyil  Procedare  constroed,  and  kdd,  the 
word  **  proceedings  "  in  this  section  iDclodee  daly  certified  copies 
of  the  pleadings  on  which  an  action  was  tried.  If  tried  on 
pleadings  filed  originally  in -the  district  conrt,  then  the  record 
broQgbt  here  must  contain  certified  copies  of  those  pleadings. 
If  tried  in  the  district  ooari  without  original  pleadings  and  on 
proceedings  certified  npon  appeal,  then  the  record  here  mnst  con- 
tain certified  copies  of  such  proceedings. 

2.  :  Original  Records.     This  reqnirement  of  the  statute  is 

jurisdictional  and  cannot  be  waived  by  the  parties  ;  and  the  fil- 
ing in  this  conrt  of  the  original  pleadings  used  in  the  district 
court  will  not  answer  the  requirements  of  the  statute.  Moore  v. 
Waterman,  40  Neb.,  498,  followed. 

3.  :  Stipulation  to  Use  Original  Papers  Upon  Review. 

Even  though  the  parties  should  so  stipulate,  the  original  plead- 
ings, files,  or  proceedings  of  the  case  cannot  be  examined  in 
reviewing  such  case,  either  on  appeal  or  error. 

4.  Bill  of  Ezoeptions:  Authority  of  Clerk  to  Sign:  Stipu- 

lation. The  mere  stipulation  of  counsel  in  a  case  that  the 
clerk  of  the  court  may  sign  and  allow  e  bill  of  exceptions  is  not 
sufficient  lo  confer  authority  upon  him  to  do  so.  To  confer  au- 
thority upon  the  clerk  of  a  district  court  to  sign  and  allow  a 
bill  of  exceptions  it  must  appear  that  the  judge  is  dead,  or  that 
he  is  prevented  by  sickness,  or  absence  fh>m  his  district,  from 
signing  and  allowing  the  bill;  or,  the  parties  or  their  counsel 
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must  agree  apoD  the  bill  of  ezoeptdons  and  attach  thereto  their 
written  stipnlation.  to  that  effect.  8coU  v,  Spetieerf  42  Neb.,  632, 
followed. 

Erbob  from  the  district  court  of  Adams  couDtj.  Tried 
below  before  Gaslin,  J. 

C.  H.  Tanner^  for  plaintiff  in  error, 

BaUy  &  Dungan,  contra. 

Raoan,  C. 

James  Cooper  recovered  a  judgment  in  the  district  court 
of  Adams  county  against  school  district  No.  49  of  said 
county y  to  reverse  which  the  school  district  prosecutes  to 
this  court  a  petition  in  error. 

It  appears  from  the  briefs  of  counsel  that  the  school  dis- 
trict had  caused  an  acre  of  land  belonging  to  Cooper  to  be 
taken  and  appraised  for  school  purposes,  and  from  the  ap- 
praiiral  so  made  Cooper  appealed^  or  attempted  to  appeal,  to 
the  district  court^  where  the  case  was  tried  to  a  jury  and  the 
verdict  rendered  on  which  the  judgment  sought  to  be  re- 
versed was  based.  We  find  ourselves  unable  to  review  the 
errors,  or  any  of  the  errors,  assigned  by  counsel  for  the 
school  district  for  the  following  reasons: 

1.  The  record  filed  here,  purporting  to  be  a  transcript  of 
the  record  of  the  case  from  the  district  court,  begins  by 
citing  that  the  case  came  on  for  hearing  upon  the  special  ap- 
pearance of  the  school  district  objecting  to  the  jurisdiction 
of  the  court;  that  this  objection  was  overruled  and  Cooper 
was  granted  leave  to  file  an  appeal  bond  nunc  pro  tunc; 
that  the  case  then  came  on  for  hearing  on  the  motion  of 
Cooper  to  suppress  certain  depositions,  which  motion  the 
court  sustained;  the  calling  and  swearing  of  a  jury,  the 
submission  of  the  case  to  it,  their  verdict,  and  the  judg- 
ment of  the  court  thereon;  and  this  is  all  that  the  record 
here  contains.     In  other  words,  there  are  in  the  record 
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none  of  the  appraisement  and  condemnation  proceedings 
out  of  which  this  action  grew,  nor  any  pleadings  on 
which  the  action  was  tried.  The  case  was  probably  not 
tried  on  pleadings  filed  originally  in  the  district  court,  nor 
does  it  seem  that  in  a  case  like  this  one  such  pleadings 
were  at  that  time  necessary;  but  in  order  for  us  to  review 
this  judgment  the  plaintiff  in  error  must  bring  here  a  duly 
certified  transcript  of  all  the  proceedings  had  in  the  district 
court.  Section  586  of  the  Code  of  Civil  Procedure  pro- 
vides: '' The  plaintiff  in  error  shall  file  with  his  petition 
[in  error]  a  transcript  of  the  proceedings  containing  the 
final  judgment  or  order  sought  to  be  reversed,  vacated,  or 
modified."  The  word  "proceedings"  in  this  section  in- 
cludes duly  certified  copies  of  the  pleadings  on  which  the 
action  was  tried.  If  tried  on  pleadings  filed  originally  in 
the  district  court,  then  the  record  here  should  contain  certi- 
fied copies  of  those  pleadings;  if  tried  in  the  district  court 
without  original  pleadings  and  on  the  proceedings  certified 
upon  ap])eal,  then  the  record  here  should  contain  certified 
copies  of  such  proceedings.  In  the  case  at  bar,  if  this 
action  was  tried  in  the  district  court  on  the  appraisal  and 
condemnation  proceedings  had,  then  the  record  here,  in 
order  for  us  to  review  the  judgment  pronounced,  should 
contain  certified  copies  of  such  appraisal  and  condemnation 
proceedings.  Accompanying  the  record  in  this  case  are 
what  is  generally  denominated  the  original  files  of  the  ac- 
tion belonging  to  the  district  court  of  Adams  county. 
The  record  shows  that  counsel  for  the  parties  to  this 
suit  stipulated  that  these  original  files  might  be  used  in 
this  court  on  the  hearing  of  this  |)etition  in  error.  Not- 
withstanding the  stipulation  of  counsel  the  court  is  with- 
out authority  to  consider  these  filings,  or  any  of  them,  on 
this  hearing.  The  statute  provides,  as  already  seen,  that 
the  plaintiff  in  error  shall  file  with  his  petition  in  error  a 
transcript  of  the  proceedings  containing  the  final  judg- 
ment sought  to  be  reviewed.     A  transcript  does  not  mean 
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the  original  papers,  but  copies  of  them  duly  certified. 
This  requirement  of  the  statute  is  jurisdictional  and  can- 
Dot  be  waived  by  the  parties;  and  the  filing  in  this  court 
of  the  original  pleadings  used  in  the  district  court  does  not 
take  the  place  of  such  transcript.  {Moore  v.  Waterman,  40 
Neb.y  498.)  Parties  may  use  in  this  court  the  original 
bills  of  exceptions  instead  of  a  transcript  thereof.  (Sec. 
587a,  Code  of  Civil  Procedure.)  But  the  original  plead- 
ings, files,  or  proceedings  of  a  case  cannot  be  examined  by 
this  court  in  the  hearing  of  such  case,  either  on  appeal  or 
error. 

2.  We  are  unable  to  review  this  judgment  for  another 
reason.  The  record  does  not  show  that  a  motion  for  a  new 
trial  was  made  in  the  court  below.  It  has  been  so  many 
times  decided  by  this  court  that  in  order  for  it  to  review 
the  judgment  of  a  district  court,  or  the  proceedings  on  the 
trial  on  error,  that  a  motion  for  a  new  trial  must  be 
made  and  filed  in  and  brought  to  the  attention  of  that 
court,  that  it  is  unnecessary  to  cite  the  case?.  Counsel  for 
the  parties  to  this  action  stipulated  in  writing  as  follows: 
*^  It  is  hereby  stipulated  and  agreed  by  and  between  the 
parties  hereto,  by  their  respective  attorneys,  that  J.  H. 
Spicer,  clerk  of  the  district  court  of  Adams  county,  shall 
sign  and  settle  the  within  bill  of  exceptions  and  make  the 
same  a  part  of  the  record  in  this  case,  etc"  In  pursuance 
of  this  stipulation  the  clerk  of  the  district  court  signed  and 
settled  the  bill  of  exceptions.  This  stipulation  is  almost 
identical  with  the  stipulation  in  Scott  v.  Spencer,  42  Neb., 
632,  and  it  was  there  held  that  the  mere  stipulation  of 
counsel  -in  a  case  that  the  clerk  of  the  court  may  sign  and 
allow  a  bill  of  exceptions  is  not  sufficient  to  confer  author- 
ity upon  him  to  do  so.  That  to  confer  authority  upon  the 
clerk  of  a  district  court  to  sign  and  allow  a  bill  of  ex- 
ceptions it  must  appear  that  the  judge  is  dead,  or  that  he  is 
prevented  by  sickness  or  absence  from  his  district  from 
signing  and  allowing  the  bill ;  or  the  parties  to  the  litiga- 


718  NEBRASKA  REPORTS.         [Vol.  44 


School  District  y.  Cooper. 


tioD  or  their  counsel  must  agree  upon  the  bill  of  exceptions, 
and  attach  thereto  their  written  stipulation  to  that  effect. 
In  the  case  at  bar  counsel  do  not  stipulate  that  what  pur- 
ports to  be  the  bill  of  exceptions  is  in  fact  such;  they 
simplj  stipulate  that  the  clerk  may  sign  and  allow  the 
bill.  If  the  record  before  us,  then,  contained  a  certified 
transcript  of  the  pleadings  or  proceedings  had  in  the  district 
court  we  would  still  be  unable  to  examine  the  evidence. 

Almost  the  entire  argument  of  counsel  for  the  plaintiff  in 
error  is  directed  to  the  point  that  the  district  court  had  no 
jurisdiction  of  the  subject-matter  of  the  action  in  which  it 
pronounced  the  judgment  sought  to  be  reviewed.  From 
counsel's  statement  of  the  facts  it  would  seem  that  this  con- 
tention is  correct;  but  this  court  can  know  nothing  of  a 
case  except  what  it  gathers  from  the  record  before  it;  and 
since  we  do  not  know  from  the  record  what  the  original 
controversy  between  the  school  district  and  Cooper  was, 
what  was  done  in  that  controversy  prior  to  the  time  it 
reached  the  district  court,  nor  what  the  district  court  had 
before  it  and  on  which  it  acted,  we  are  unable  to  say 
whether  or  not  counsel's  contention  is  correct.  We  have 
here  simply  the  judgment  of  the  district  court,  a  court  of 
general  jurisdiction,  and  every  reasonable  presumption  must 
be  indulged  as  to  the  correctness  of  that  judgment  It  fol- 
lows, therefore,  that  the  judgment  of  the  district  court 
must  be  and  is 

Affirmed. 
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Jameb  F.  Martin  y.  Fillmore  County. 

FiLBD  April  6, 1895.     Na  6195. 

1.  Bill  of  Bzoeptions:  Authentication  of  Documents.  In 
order  to  anthenticate  a  docoment  attached  to  a  record  as  the  bill 
of  ezoeptioiis  settled  in  the  district  conrt  there  ronst  be  a  certifi- 
eate  of  the  clerk  of  the  conrt  io  that  effect.  Moore  v.  Waterman, 
40  Neb.,  498,  followed. 

%  — :  Authority  OF  CI.EBK  TO  Sign:  Stipulation.  The  mere 
stipalation  of  oonnsel  that  the  clerk  of  tbe  court  may  sign  and 
allow  a  bill  of  exceptions  is  not  safficient  to  confer  antbority 
npon  him  to  do  so.  In  order  to  confer  sach  antbority  it  mqst 
appear  that  the  jndge  is  dead  ;  that  he  is  prevented  by  sickness 
or  absence  from  signing  and  allowing  tbe  bill;  or  the  parties  or 
their  oonnsel  mnst  agree  npon  the  bill  of  exceptions  and  attach 
thereto  their  written  stipnlation  to  that  effect  ScoU  v.  Spencer, 
42  Neb.,  632,  followed. 

8l  Eminent  Domain:  Counties*.  Drainage:  Damages.  Where 
land  is  appropriated  for  pnblic  nse  the  owner  thereof  is  entitled 
to  recover  the  valne  of  the  land  appropriated  withont  any  de- 
dnction  for  benefits.  In  addition  thereto  he  should  recover  any 
damages  spstained  by  that  portion  of  the  land  not  appropriated 
and,  as  against  the  latter  item,  speciHl  benefits  but  not  general 
benefits  may  be  set  off.     ^  Wagner  v.  Qage  County ,  3  Neb.,  237.) 

4.  ;  :  ;   .     The  foregoing  is  a  rule  inter- 

preting that  danse  of  the  constitution  providing  that  the  prop- 
erty of  no  person  shall  be  taken  or  damaged  for  pnblic  nse  with- 
ont just  compensation  therefor,  and  it  is  beyond  the  power  of 
the  legislature  to  change  the  rule. 

To  constitute  an  appropriation 


6. 


of  land  it  is  not  necessary  that  the  owner  be  deprived  of  the  fee. 
Land  is  appropriated  when  it  is  so  taken  as  to  deprive  the  owner 
of  the  use  thereof.  It  is  only  when  the  owner  is  not  deprived 
of  the  occupancy  of  the  iand,  but  merely  suffers  an  incidental 
damage  thereto  because  of  the  proximity  of  the  improvement, 
that  benefits  may  be  set  off  against  such  damage. 

: : : :  Pleading.   Therefore,  where  the 


petition  alleged  that  a  county  ditch  had  been  constructed  through 
and  across  tbe  plaintiff's  land  and  the  answer  admitted  that  fact, 
no  payment  being  pleaded,  a  verdict  allowing  the  plaintiff  no 
damages  is  contrary  to  law. 
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Error  from  the  districfcoourt  of  Fillmore  county.    Tried 
below  before  Hastings,  J. 

t/.  D.  Hamilton  and  John  D,  CavBon^  for  plaiutiff  in 
error. 

Charles  H.  Sloan,  contra, 

Irvine,  C. 

The  plaintiff  in  error  was  plaintiff  in  the  district  conrt 
and  alleged  in  his  petition,  in  brief,  that  he  was  the  owner 
of  certain  land  in  Fillmore  county;  that  a  petition  in  due 
form  had  been  filed  with  the  hoanl  of  supervisors  praying 
that  a  county  ditch  be  constructed,  in  its  course  crossing  the 
plaintiff's  land  ;  that  no  sufficient  notice  was  given  of  the 
filing  and  pendency  of  such  petition,  but  without  such  no- 
tice the  prayer  of  the  petitioners  was  granted;  that  the 
plaintiff  had  no  notice  of  such  proceedings;  that  the  ditch 
was  constructed  across  his  land;  that  he  filed  a  claim  of 
damages  before  the  board  of  supervisors,  which  was  allowed 
to  the  extent  of  $50;  that  thi,s  proceeding  was  an  appeal 
from  the  order  making  such  allowance;  that  his  land  was 
damaged  to  the  amount  of  $1,000,  for  which  sum  he  prayed 
judgment.  The  |)etition  had  attached  thereto  as  exhibits 
certified  copies  of  the  proceedings  of  the  su|)ervisor8  con- 
cerning said  ditch.  The  county  answered  denying  all  alle- 
gations not  specifically  admitted,  then  allying  affirmatively 
that  the  ditch  ran  through  the  plaintiff's  land,  and  while  it 
caused  some  damage  the  benefits  therefrom  to  said  land  ex- 
ceeded the  damage,  and  that  the  plaintiff  was  therefore  en- 
titled to  recover  nothing.  The  answer  further  alleged  that 
due  notice  had  been  given,  and  that  the  plaintiff  neglected 
to  file  his  claim  within  the  time  provided  by  law.  There 
was  a  trial  to  a  jury  and  a  verdict  for  the  defendant,  on 
which  judgment  was  enteieil,  and  the  plaintiff  prosecutes 
error. 
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It  18  urged  that  the  verdict  is  not  sustained  by  suflBcient 
«vidence^  and  one  other  assignment  relates  to  a  matter  oc- 
•curring  on  the  trial.  There  is  attached  to  the  transcript 
what  purports  to  be  a  bill  of  exceptions,  but  there  nowhere 
appears  any  certificate  of  the  clerk  authenticating  this  docu- 
ment as  the  original,  or  as  a  copy  of  the  bill.  Such  a  cer- 
tificate is  necessary  for  the  authentication  of  the  record. 
^Code  Civil  Procedure,  sec.  5876;  Moore  v.  Watetfnan,  40 
Neb.,  498.)  Furthermore,  what  purports  to  be  a  bill  of 
exceptions  purports  also  to  be  settled  by  the  clerk  of  the 
-court  under  a  stipulation  precisely  similar  to  that  set  out  in 
the  opinion  in  Scott  v«  Spencer,  42  Neb.,  632.  It  was  in 
that  case  held  that  the  mere  stipulation  of  counsel  that  the 
xslerk  of  the  court  may  sign  and  allow  a  bill  of  exceptions 
is  not  sufficient  to  confer  authority  on  him  to  do  so.  To 
<M>nfer  such  authority  it  must  appear  either  that  the  judge 
is  dead;  that  he  is  prevented  either  by  sickness  or  absence 
from  his  district  from  signing  and  allowing  the  bill;  or  the 
parties  or  their  counsel  must  agree  upon  the  bill  and  attach 
thereto  their  written  stipulation  to  that  effect.  A  stipula- 
tion that  the  clerk  may  settle  the  bill  without  a  stipulation 
that  the  bill  submitted  is  agreed  to  is  insufficient  to  confer 
^authority  upon  the  clerk  in  the  premises.  We  cannot, 
therefore,  examine  either  of  the  assignments  of  error  re- 
ferred to. 

Error  is  assigned  upon  the  giving  of  instructions  8,  9, 10, 
11,  and  12.  The  language  of  the  assignment  ia  the  same 
48  in  Hiatt  v.  Kinkaid,  40  Neb.,  178.  The  twelfth  in- 
struction states  the  familiar  rule  that  in  such  cases  general 
benefits  may  not  be  set  off  against  damages  sustained.  This 
instruction  was  undoubtedly  correct.  {Schaller  v.  City  of 
Omaha,  23  Neb.,  325.)  This  instruction  being  correct  the 
whole  assignment  must  be  overruled. 

Another  assignment  is  to  the  giving  of  instruction  No. 
2  asked  by  the  defendant.  The  record  contains  an  instruc- 
tion numbered  2,  but  it  does  not  appear  whether  it  was 
60 
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given  by  the  oourt  of  its  own  motion  or  at  the  request  of 
one  of  the  parties.  The  record  also  shows  that  the  in-^ 
struction  was  modified  and  only  a  portion  thereof  given^ 
and  we  cannot  ascertain  how  much  was  given.  Error^ 
therefore^  does  not  appear  in  this  respect. 

While  we  are  thus  precluded  from  examining  many  of 
the  questions  presented^  we  still  think  that  the  judgment 
roust  be  reversed.  One  assignment  is  that  the  verdict  i» 
contrary  to  law.  The  petition  alleges  and  the  answer  ex- 
pressly  admits  that  the  ditch  was  constructed  through  and 
across  the  plaintiff's  land.  The  verdict  was  absolute  for 
the  defendant.  Under  no  possible  stale  of  the  evidence 
could  this  verdict  be  right.  The  court  instructed  the  jury^ 
and  we  must  ])resume  correctly,  that  no  proceedings  had 
been  taken  which  would  preclude  the  plaintiff  from  main- 
taining his  action.  Payment  of  compensation  was  not 
pleaded.  The  plaintiff  was,  therefore,  entitled  as  one  item 
of  damages  to  recover  the  value  of  the  land  actually  ap- 
propriated for  the  construction  of  the  ditch.  Against  thi» 
item  of  damages  no  benefits  could  be  set  off.  In  addition 
thereto  he  was  entitled  to  recover  any  damages  sustained 
by  the  land  not  appropriated,  and  as  against  the  latter  item 
special  benefits,  but  not  general  benefits,  might  be  set  off, 
provided  that  the  use  for  which  the  appropriation  was 
made  was  a  public  use  and  within  the  power  of  eminent 
domain, — a  question  not  here  raised  and  not  decided. 
( Wagner  v.  Gage  Counfy^  3  Neb.,  237 ;  Fremont,  E.  &  M. 
V.  R.  Co.  t>.  Whalen,  1 1  Neb.,  585 ;  Chicago,  K  &  N.  R. 
Co.  V.  Wiebe,  26  Neb.,  542;  City  of  Omaha  v.  Hovoeil  Lum-- 
ber  Co,y  30  Neb.,  633.)  The  foregoing  is  a  rule  interpreting 
that  clause  of  the  constitution  providing  that  the  property 
of  no  person  shall  be  taken  or  damaged  for  public  use  with- 
out just  compensation  therefor.  Whether  the  act  providing 
for  the  construction  of  such  ditches  (Comp.  Stats.,  ch.  89) 
contemplates  an  assessment  of  damages  in  accordance  with 
this  rule  is  immaterial  to  the  case.     It  is  beyond  the  power 
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of  the  legislature  to  change  it.  The  district  court  seems, 
to  have  proceeded  upon  the  theory  that  do  land  was  actu- 
ally appropriated,  but  this  is  contrary  to  the  pleadings.  To^ 
constitute  an  appropriation  of  land  it  is  not  necessary  that 
the  owner  be  divested  of  the  fee.  Land  is  appropriated 
when  its  corpus  is  seized  and  devoted  to  the  improvement 
so  as  to  deprive  the  owner  of  the  use  of  the  laud.  The 
nature  of  the  estate  in  the  land  which  is  appropriated  may 
possibly  affect  the  amount  of  recovery,  but  does  not  affect 
the  right  to  recover.  It  is  only  when  the  owner  is  not  de- 
prived of  the  occupancy  of  the  land,  but  merely  suffers  an 
incidental  damage  tiiereto  owing  to  the  proximity  of  the 
improvement,  that  benefits  may  be  set  off  against  such 
damage.  Wherever  the  owner  by  the  seizure  of  his  land 
is  deprived  of  the  occupancy  thereof  he  is  entitled  to  re- 
cover absolutely  the  value  of  the  land  so  t^ken  or  of 
such  estate  therein  as  is  appropriated.  The  ditch  could  not 
have  been  constructed  across  plaintiff's  land  without  an 
appropriation  of  some  part  thereof  and  under  the  plead- 
ings, therefore,  the  plaintiff  was  entitled  to  a  verdict  in 
some  amount. 

Counsel  attempt,  in  their  briefs,  to  draw  a  distinction^ 
l)etween  the  measure  of  damages  in  the  case  of  condemna- 
tion proceedings  and  in  a  case  where  the  county  has  en- 
tered without  instituting  any  such  proceedings.  As  the 
case  must  be  remanded  for  a  new  trial  it  may  be  well  to 
say  that  we  do  not  conceive  this  distinction  to  be  well 
founded.  The  rule  of  damages,  as  above  stated,  applies  ta 
every  case  of  the  appropriation  or  damage  of  property  for 
public  use  without  regard  to  the  nature  of  the  proceedings 
in  which  recovery  is  sought. 


Revebsed  and  remanded* 
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Daniel  Monday  v.  William  O'Neil. 

Filed  April  S,  1895.     No.  6167. 

Xandlord  and  Tenant:  Hio&t  of  tenant  to  Cbop  Obowh 
DUBINO  FoBKCLOSCiBE  OF  MoRTOAaB.  A  teiuit  for  yean  of 
mortgaged  land  planted  a  crop  atler  tbe  readitioa  of  >  decree 
forediMitig  Uie  mortgage,  tbe  teastit  bavitig  beeu  a  defeadkiit  iu 
tbe  forecloeore  aait  The  Und  was  sold  nnder  the  decree  «d(I 
the  sale  conflrnied  while  the  crop  was  growioft  aod  belbre  it  ma- 
tured. Tbe  parcbBMr  did  oot  oblAin  posMMion  of  tb6  laad,  but 
permitted  tbe  leukot  to  relaiD  poesesiiou,  merelj  noticing  him 
tbftt  he,  tbe  pnTchaser,  woold  expect  from  the  tenant  rent  ia 
monej  or  in  kind.  Held,  That  ■■  between  the  tenant  and  pnr- 
ohaser  tbe  former  was  entitled  to  (he  crop. 

Error  from  the  district  court  of  Dodge  county.  Tried 
below  before  Sdllivan,  J. 

Frick  &  DoUsal,  for  plaintiff  in  error,  cited:  Jona  v. 
Thomas,  8  Black.  [Ind.],  42S;  Smith  v.  Hague,  26  Ekd., 
246;  Beckman  v.  Sike«,  35  Kao.,  120;  Serlcen  v.  Moote,  36 
Midi.,  64 ;  Lane  v.  King,  8  Wend.  [X.  Y.],  684;  Sk^ard 
V.  Phi/brick,  2  Den.  [N.  Y.],  174 ;  .timers  v.  Saltu8,  3  Den. 
[N.  Y.],  219;  GUlett  v.  Baieom,  6  Barb.  [N.  Y.J.  370; 
Jewettv.  Kitenholh,  16  Burb.  [N.Y.],  193;  Gardner  v.  F'm- 
ley,  19  Barb.  [N.  Y.],  320;  HoweU  v.  Schenak,  24  N.  J. 
Law,  89 ;  PUU  v.  Uendtix,  6  Ga.,  452 ;  Sherman  v.  IViUdt, 
42  N.  Y.,  146;  Bonell  v.  Dewart,  HI  Pa-St.,  1C4;  THppv. 
"  sceig,  20  Mich.,  264;  Lathrop  v.Nelaon,  4  Dill.  [U.  a], 

;  Tai/tor  v.Cooper,  10  Leigh  [Va.],  317;  Wagner  v. 

lew,  6  Gill.  [Md.],  102;  Taylor  e.  Coarlnai/,  16  Neb., 

;  Day  v.  Thompson,  11  Neb.,  128. 

?.  HolUiibeck,  contra,  cited  :  Somberger  v.  Berggren,  20 
..,  399;  WhitmarHh  v.  CuUing,  10  Johns.  [N.  Y.],  361 ; 
aiUy  V.  Rhodes,  12  O.,  88;  Houiz  r.  Skoiealter,  10  O. 
124. 
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Irvine,  C. 

This  case  was  tried  in  the  district  court  on  a  stipulation 
of  facts.  The  court  instructed  the  jury  to  return  a  verdict 
for  the  defendant,  and  from  the  judgment  rendered  thereon 
the  plaintiff  prosecutes  error. 

The  action  was  one  in  the  nature  of  trover  for  eighty 
acres  of  corn  grown  and  a  part  thereof  standing  on  the 
west  one-half  of  tlie  nortliwest  quarter  of  section  13,  town- 
ship 18,  range  5,  in  Dodge  county.  The  essential  facts,  as 
disclosed  by  the  stipulation,  are  as  follows:  On  the  14th 
day  of  January,  1889,  one  Stanford,  who  was  then  the 
owner  of  the  land  described  in  the  petition,  executed  a 
mortgage  tliereon  to  the  J.  T.  Robinson  Notion  Company. 
On  the  3d  of  January,  1891,  an  action  was  brought  to 
foreclose  this  mortgage,  the  parties  defendant  being  Stan* 
ford  and  wife  and  O'Neil,  the  defendant  in  this  case,  the 
petition  alleging  that  O'Neil  claimed  a  leasehold  interest  in 
the  premises,  but  that  such  interest  was  inferior  to  the  in- 
terest of  the  plaintiff.  All  the  defendants  made  default, 
and  on  April  23,  1891,  a  decree  of  foreclosure  was  ren- 
dered. On  June  26,  1891,  the  land  was  sold  under  the 
decree  of  foreclosure  to  the  plaintiff.  On  the  27th  of  June 
tlie  sale  was  confirmed  and  a  deed  executed,  which  was  the 
same  day  recorded.  O'Neil  was  the  tenant  of  Stanford 
for  one  year  from  March  1, 1891,  and  the  corn  in  question 
was  planted  by  O'Neil  in  May,  1891,  and  was  growing  at 
the  time  of  the  sale  and  confirmation.  No  lease  was  made 
by  the  plaintiff  to  O'Neil,  but  O'Neil  continued  in  posses- 
sion after  the  sale,  and  Monday  made  no  effort  to  obtain 
possession  except  that  at  different  times  during  the  sum- 
mer of  1891  he  notified  O'Neil  not  to  pay  rent  to  Stan- 
ford and  that  he  would  insist  on  either  the  rent  or  a  por- 
tion of  the  crops. 

The  question  presented  is,  therefore,  whether  under  the 
foregoing  state  of  facts  Monday  or  O'Neil  was  the  owner  of 
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the  crops  growing  on  the  land,  but  not  matured  at  the  time 
the  sale  was  confirmed.  Since  the  briefs  were  filed  the 
cases  of  Yedzel  v.  WhUtj  40  Neb.,  432,  and  Foss  r.  Marr^ 
40  Neb.,  55^,  have  been  decided.  Their  effect  is  to  limit 
the  inquiry  here  to  a  much  narrower  field  than  that  cov- 
ered by  the  briefs.  In  Yeazel  v.  White  it  was  decided  that 
the  owner  of  land  sold  upon  execution  retains  the  right 
of  possession  and  is  entitled  to  the  usufruct  of  such  land 
until  confirmation  of  the  sale,  and  that  therefore  the  judg- 
ment debtor  is  not  accountable  to  the  purchaser  for  hay 
cut  upon  the  land  after  sale  and  before  confirmation. 
In  Fo88  V.  Marr  it  was  held  that  a  mature  crop  of  corn 
standing  upon  land  sold  at  judicial  sale  and  not  taken  into 
account  by  the  appraisers  did  not  pas^  to  the  purchaser  but 
remained  the  property  of  the  mortgagor  who  had  planted 
and  cultivated  it.  In  the  latter  case  some  stress  was  laid 
upon  the  fact  that  the  crop  was  matured,  and  the  language 
of  the  supreme  court  of  Iowa  in  Hecht  v.  Dettinan,  56  la., 
<)79,  wherein  a  distinction  is  drawn  between  a  growing 
crop  and  one  already  matured  but  not  severed,  was  quoted 
as  confirming  the  conclusion  reached.  The  language  useil  in 
Ilecht  V.  Ddtman  was,  however,  employed  to  distinguish 
that  case  from  Doumard  v.  Groff^  40  la.,  597,  holding 
that  the  right  to  growing  crops  passes  to  the  purchaser 
at  a  judicial  sale.  Downard  v.  Grroff  followed  the  general 
current  of  authority  and  recognized  that  Caasilly  v.  Rhodes^ 
12  O.,  88,  was  opposed  to  the  conclusion  reached,  stating 
truly  that  Caasilly  r.  Rhodes  was  based  upon  a  construction 
of  the  Ohio  appraisement  law.  Fobs  v.  Matr,  was  based 
upon  the  doctrine  of  Cassilly  v.  Rhodes,  our  appraisement 
law  being  similar  to  that  of  Ohio,  and  the  reasons  given 
by  the  Ohio  court  for  departing  from  the  general  rule  be- 
cause of  the  effect  of  the  appraisement  law  being  deemed 
feound  and  applicable  to  this  state.  The  court  did  not,  in 
Foss  V.  Marr;  undertake  to  decide  that  growing  crops  do 
pass  to  the  purchaser;  on  the  contrary,  in  the  last  para- 
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:graph  of  the  opinion  it  is  expressly  stated  that  that  ques- 
tion was  neither  presented  nor  decided.  Cassilly  v.  RhodeSj 
was  a  case  where  the  crop  involved  was  one  which  had  not 
fliatnredy  and  the  language  of  the  opinion  refers  to  it 
throughout  as  a  growing  crop.  The  reason  of  the  decision 
was  that  the  value  of  the  annual  crops  is  not  included  in 
the  appraisement  made  prior  to  the  sale,  and  that  the  debt- 
or's rights  therein  can  be  saved  only  by  regarding  such 
^srops  as  personalty  requiring  a  separate  levy.  This  rea- 
soning, which  is  approved  in  Fosa  v.  Marr,  is  equally  ap- 
plicable to  a  growing  crop  a^  to  one  matured.  In  Houts 
V,  Showaiter,  10  O.  St.,  125,  CoHsiUy  v.  Rhodes  was  reaf- 
firmed, and  the  crop  there  in  controversy  was  also  a  grow- 
ing crop.  It  will  be  reroembered  that  Monday,  after  he 
•obtained  title  to  the  land,  did  not  enter  into  possession 
thereof,  but  suffered  O'Neil  to  remain  in  posse-sion,  merely 
notifying  him  that  Monday  would  expect  either  rent  or  a 
portion  of  the  crop;  that  is,  he  treated  O'Neil  as  Ihs  tenant, 
-demanding  rent  either  in  money  or  in  kind.  O' Neil's  con- 
-duct  is  not  sufficiently  disclosed  to  establish  whether  or  not 
there  was  an  attornment  by  him  to  Monday.  Assuming 
that  there  was  not,  it  would  seem  that  he  was  holding  ad- 
versely ;  and  if  so,  it  is  not  apparent  how  Monday  could 
-obtain  the  crop.  If  he  were  not  holding  adversely,  then 
his  relationship  to  Monday  would  seem  to  be  that  of  a 
tenant  at  will.  At  the  common  la^,  when  a  tenancy  is 
•uncertain  so  that  the  tenant  cannot  know  that  his  estate 
Avill  terminate  before  the  crop  can  ripen,  the  tenant  is  en- 
titled to  re-enter  and  harvest  the  crop  at  maturity.  This 
is  the  law  in  this  state.  {Sornberger  v.  Berggren,  20  Neb., 
399 ;  McKean  r.  Smoyer^  37  Neb.,  694.)  Under  this  prin- 
ciple it  woald  seem  clear  that  O'Neil  was  entitled  to  the 
<5rop. 

In  opposition  to  this  view  it  is  argued  that  the  foreclos- 
«re  suit  had  been  l)egun,  and,  indeed,  a  decree  of  foreclos- 
Qre  rendered  before  the  crop  was  planted,  but  we  do  not 
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thiok  this  fiict  material.     (VNeil  knew,  of  coarse,  that  a 
sale  might  be  made  and  oonfirmed  before  fais  crop  would 
mature,  but  he  could  not  know  that  such  would  be  the 
case.     We  do  not  think  that  he  was  obliged  to  abandon 
the  land  or  permit  it  to  lie  uncultivated  merely  because 
there  was  a  possibility  or  a  probability  that  his  estate 
would  be  determined  before  the  crop  would  mature.    Pub- 
lic policy  requires  that  the  law  should  be  so  construed  as  to- 
encourage  rather  than  discourage  the  tillage  of  lands  under 
such  circumstances.    The  language  of  the  supreme  court  of 
Ohio  in  Houta  v.  Skotoatter,  supra,  is  peculiarly  applica- 
ble:   '*  Under   our   system,  frequent   advertisements  and 
offers  for  sale,  and,  occasionally,  revaluations  are  necessary, 
before  a  sale  can  be  effected.     When  an  appraisement  is- 
made,  it  cannot  be  foreseen  when  a  sale  will  be  effected.     It 
is  not  for  the  interest  of  any  party,  nor  for  the  public  in- 
terest, that  the  laud  should   thenceforth  lie   waste;  then 
there  may  have  been  no  crop  sown  or  planted;  but  when, 
the  sale  comes  to  be  made,  there  may  be  growing  crops- 
put  into  the  ground  in  the  meantime."     This  language 
was  used  with  reference  to  the  period  between  appraise- 
ment and  sale,  but  it  applies  with  all  the  more  force  to 
the  perioil  between  decree  and  sale.     We  are   not  deter- 
mining in  this  case  what  the  rights  of  the  parties  would 
be   had    Monday  secured   possession   and    evicted  O'Neil 
before  the  crop  matured.     What  we  hold  is  that  follow- 
ing the  reasoning  in  Cassilly  v.  Rhodes  and  Foss  v.  Marry 
the  tenant  should  be  protected  in  his  crop  unless  before 
it  is  matured  something  happens  to  deprive  him  of  the 
right  thereto,  and  that,  therefore,  where  the  purchaser  per- 
mits the  tenant  to  remain  in  possession  until  the  crop  is 
harvested,  the  title  thereto  remains  in  the  tenant  and  does 
not  pass  to  the  purchaser.     We  have  referred  to  O'Neil  as 
the  tenant,  but  what  has  been  said  is  applicable  to  the  mort- 
gagor  himself.     We   have   treated  O'Neil  as  if  he  were 
himself  the   mortgagor    because^    without    inquiry    as   to 
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whether  he  would  otherwise  have  any  higher  rights,  having 
been  made  a  defendant  in  the  foreclosure  suit,  a  decree 
having  there  been  rendered  barring  his  estate,  it  is  clear 
that  in  this  proceeding  he  stands  in  no  better  position  than 
had  he  been  the  mortgagor  instead  of  the  mortgagor's  ten- 
ant Under  the  view  of  the  law  above  presented  the 
plaintiff  was  not,  under  the  stipulation,  entitled  to  recover 
and  the  peremptory  instruction  given  by  the  trial  court 
was  correct 

Judgment  affirmed. 


Eugene    Yoxtnkin,    Administrator,    appellee,   y. 
Howard  Younkin,  appellant. 

FiLKD  April  6, 1895.    No.  6600. 

1.  Bes  Adjudicata :  Acoountikg.  Where  a  decree  has  been  ren- 
dered determining  certain  iasnes  in  a  case  and  reserving  the  case 
for  fnrther  proceedings  to  carry  ont  the  first  decree,  as  for  an  ac- 
counting, the  supplemental  proceedings  cannot  be  made  the 
means  of  relitigaling  any  issues  determined  by  the  first  decree. 

52.  Accounting:  Review.  Evidence  examined,  and  Ae/d  sufficient 
to  sustain  the  finding  of  the  trial  court. 

Appeal  from  the  district  court  of  Saline  county.  Heard 
below  before  Hastings^  J. 

F,  L  Fo88f  for  appellant 

HcUleok  F.  Rose  and  M,  H.  Fleming^  contrcu 

Irvine,  C. 

Tiiis  action  was  originally  commenced  by  Eva  M.  Gil- 
laspie  against  Howard  Younkin,  her  son,  alleging  that  dur- 
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ing  ber  bod's  minority  she  bad  purchased  a  farm  in  Saline 
county  and  procured  the  title  to  be  taken  in  the  name  of 
the  defendant  for  the  sole  purpose  of  preventing  her  second 
liusbaud,  Gillaspie,  from  whom  she  was  then  separated, 
from  asserting  any  interest  therein;  that  she  had  made  im- 
provements upon  the  farm  and  placed  certain  personal 
property  thereon ;  that  she  removed  with  her  family,  in- 
cluding the  defendant,  to  said  farm ;  that  the  defendant  re- 
fused to  convey  the  farm  to  her  or  to  account  to  her  for  the 
personal  property  thereon;  that  she  had  been  compelled  to 
remove  therefrom,  leaving  him  in  possession.  She  offered 
to  pay  the  reasonable  value  of  his  services  upon  the  farm 
since  his  majority,  and  prayed  for  a  conveyance  and  an  ac- 
counting. To  this  petition  an  answer  was  tiled  placing  the 
material  allegations  in  issue.  There  was  a  trial  before 
Morris,  J.,  resulting  in  a  decree  finding  substantially  for 
the  plaintiff,  decreeing  a  conveyance  to  her,  and  referring 
the  case  for  an  accounting  between  the  parties.  There  has 
been  no  appeal  from  this  decree,  but  subsequently  thereto 
the  plaintiff  executed  a  lease  of  the  farm  to  the  defendant 
under  an  agreement  that  if  on  the  accounting  anything 
should  be  found  due  from  the  plaintiff  to  the  defendant, 
then  the  rent  should  be  applied  in  payment  thereof.  The 
order  of  reference  was  afterwards  set  aside  and  an  account- 
ing had  before  Hastings,  J.,  who  found  due  the  defendant 
on  account  of  services  and  for  advancements  made  by  him 
$1,261.60;  that  there  was  lefl  in  the  hands  of  the  defend- 
ant property  of  the  plaintiff  to  the  value  of  $969.50;  that 
there  was  due  for  rent  $320,  leaving  a  balance  in  favor  of 
the  plaintiff  of  $27.90,  for  which  judgment  was  entere<l. 
Pending  these  supplemental  proceedings  the  plaintiff  had 
died  and  the  action  was  revived  in  the  name  of  the  admin- 
istrator, who  appeals  from  this  decree. 

It  is  claimed  by  the  appellant  that  the  court  restricted 
the  accounting  to  too  narrow  a  field  and  should  have  ad- 
mitted certain  evidence  which  was  rejected.     One  question 
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asked  the  appellant  was  as  follows:  ^'Please  tell  the  court 
the  items  which  you  have  paid  out  for  and  on  behalf  of 
the  place,  either  personal  property  or  the  real  estate,  and 
then  credits  that  you  give  from  sales  which  have  come  from 
the  same."  An  objection  to  this  question  was  sustained. 
A  sufficient  reason  for  doing  so  is  found  in  the  fact  that  it 
called  for  a  statement  of  moneys  paid  for  the  land  itself. 
This  issue  had  already  been  determined  adversely  to  appel- 
lant by  the  interlocutory  decree,  and  was  not  open  in  the 
accounting  to  reinvestigation.  Again,  certain  questions  were 
objected  to,  seeking  to  elicit  proof  that  two  out  of  four 
horses  placed  on  tiie  farm  when  it  was  first  bought  belonged 
to  appellant,  he  having  acquire<l  them  from  his  father's  es- 
tate. The  petition  distinctly  allege<l  that  these  four  horses 
belonged  to  the  plaintiff.  The  answer,  among  other  things, 
alleged  a  subsequent  agreement  whereby,  together  with 
other  promises,  the  plaintiff  was  to  give  defendant  the  stock 
upon  the  farm.  The  decree  found  aga'nst  the  defendant  on 
this  issue.  The  decree  also  finds  ''that  the  farm  had  upon 
it  stock  and  farming  machinery,  the  character  and  value  of 
which  I  do  not  find«"  There  is  no  distinct  finding  that 
these  horses  were  the  property  of  plaintiff,  but  if  that  ques- 
tion were  put  in  issue  at  all,  which  is  doubtful  under  the 
allegations  we  have  referred  to,  we  tiiink  that  the  first  de- 
cree, reserving  the  case,  as  it  docF,  solely  for  an  accounting 
as  to  the  appellant's  services  and  impliedly  of  the  value  of 
the  stock  and  farming  machinery^  determined  the  issue  in 
favor  of  plaintiff.  Where  a  decree  has  been  rendered  de- 
termining certain  issues  in  a  case,  and  reserving  the  case  for 
further  proceedings  to  carry  out  the  first  decree,  as  for  an 
accounting,  the  supplemental  proceedings  cannot  be  made 
the  means  of  relitigating  any  issues  determined  by  the  first 
decree.  {Santa  Maria,  10  Wheat.  [U.  S.],  442;  Sibbald  v. 
United  Stales,  12  Pet.  [U.  8.],  491.)  All  the  other  ques- 
tions argued  are  purely  questions  of  fact.  The  evidence  is 
conflicting  and  might  sustain  a  finding  either  more  or  less 
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favorable  to  the  appellant  than  that  contained  in  the  decree. 
That  finding,  therefore,  cannot  be  disturbed. 

Judgment  affibked. 


Western  Union  Telegraph  Company  v.  Bridget 

MULLINS. 

FiLBD  Apbil  5, 1895.     Na  6246. 

L  Pleading.  Where  a  petition  states  a  case  entitling  the  plaintiff 
to  jadgment  for  any  amount,  it  is  good  against  demnrrer,  or  an 
objection  to  the  introdaction  of  evidence  on  the  groand  that  it 
does  not  state  a  cause  of  action. 

8.  Master  and  Servant.  A  master  is  not  liable  for  the  acts  of 
his  servant  committed  outside  the  line  of  his  duty  and  not  con- 
nected with  the  master's  business. 

3.  Telegraph  Companies:  Ebbonjeous  Dibkctions  of  Aoknt: 
Damaqsb.  At  the  instance  of  the  plaintiff  one  P.  sent  a  tele- 
graphic message  to  the  chief  of  police  at  Seattle,  Washington, 
inquiring  whether  plaintiff's  husband  was  there  employed  by 
a  certain  company.  P.  left  orders  to  deliver  the  answer  to 
the  plaintiff.  The  telegraph  company  delivered  to  the  plaintiff 
a  message  dated  Aspen,  Colorado,  and  saying:  "*  H.  is  here.  Come 
at  once.  Will  meet  you  at  Glenwood  Springs.  Answer  here  if 
coming.'*  In  fact  this  message  was  not  an  answer  to  the  plaint- 
iff's and  had  no  relation  thereto.  The  plaintiff  went  to  the 
telegraph  office  and  asked  the  clerk  to  write  a  message  in  re> 
ply.  The  clerk  asked  where  it  shoal d  be  sent  Plaintiff  replied 
to  Seattle.  The  clerk  said,  "This  is  from  Glenwood  Springs. '^ 
Plaintiff  inquired,  **  Is  not  this  the  answer  to  the  dispatch  which 
P.  sent  toSeattle?"  The  clerk  said,  '*  Certainly  it  is  the  answer. 
They  have  got  him  at  Glenwood  Springs  and  want  yon  to  meet 
him  there."  plaintiff  then  asked  if  Glenwood  Springs  waa 
on  the  route  to  Seattle  and  if  it  was  far  from  Seattle.  The 
clerk  said  it  was  on  the  route  and  he  did  not  think  it  was  very 
far  from  Seattle.  Plaintiff  then  went  to  Seattle,  but  did  not  find 
her  husband.  The  expense  of  the  trip  to  Seattle  and  the  loss 
of  time  caased  thereby  were  the  damages  allowed  by  the  joiy. 
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Held  J  (1)  that  the  clerk's  statement  that  Glen  wood  Springs  was 
on  the  route  to  Seattle  and  not  far  therefrom  was  not  within  the 
line  of  his  duty  or  the  apparent  scope  of  his  employment,  and 
the  company  was  not  liable  for  the  consequences  of  that  state- 
ment; (2)  that  plaiotiiT's  going  to  Seattle  was  not  a  consequence 
reasonably  to  be  considered  as  arising  according  to  the  nsnal 
oonrse  of  things  from  the  delivery  to  plaintiff  by  the  telegraph 
company  of  the  wrong  message  and  that,  theroforo  such  dam- 
ages could  not  be  recovered. 

Errob  from  the  district  court  of  Lancaster  county. 
Tried  below  before  TiBBfiXS,  J. 

Harwoody  Ames  &  PdtiSy  for  plaintiff  in  error^  cited : 
Western  Union  Telegraph  Co.  v.  FosUr,  64  Tex.,  220;  Oin-' 
dnnatif  H,  &  L  R,  Co.  v.  Carper,  112  Ind.,  26. 

Davis  &  Hibner,  contra. 

Irvine,  C. 

The  defendant  in  error^  as  plaintiff  in  the  district  court,  re- 
covered judgment  against  the  plaintiff  in  error  for  $167.20 
damages  which  she  claimed  to  have  sustained  because  of 
the  telegraph  company's  delivering  to  her,  as  an  answer 
to  a  message  by  her  sent,  one  which  was  not  in  fact  an 
answer  thereto.  The  petition  alleges,  in  brief,  that  on  or 
about  the  first  day  of  October,  1891,  the  plaintiff  employed 
one  Pound  to  employ  the  telegraph  company  to  transmit  a 
message  to  Seattle,  Washington,  inquiring  as  to  the  where- 
abouts of  plaintiff's  husband,  and  the  plaintiff  paid  in  ad- 
vance the  charges  for  transmitting  said  message;  that 
Pound  instructed  the  telegraph  company  to  deliver  to 
plaintiff  the  answer;  that  the  defendant  negligently  and 
carelessly  delivered  to  plaintiff  a  telegram,  claiming  that 
the  same  was  in  answer  to  the  message  sent  by  her  when 
in  fact  it  was  not  in  answer  thereto,  and  had  no  relation 
thereto;  that  the  plaintiff  paid  the  telegraph  company  the 
charges  on  the  second   message;   that   by  reason  of  the 
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premises  the  plaiotiff  was  subjected  to  expense,  loss  of  time, 
and  annoyance,  to  her  damage,  etc.  A  general  demurrer 
was  filed  to  this  petition  and  overruled,  whereupon  the  de- 
fendant answered,  and  on  the  trial  again  raised  the  question 
of  the  sufficiency  of  the  petition  by  objecting  to  the  intro- 
duction of  any  evidence  for  the  reason  that  the  petition  did 
not  state  a  cause  of  action.  This  objection  was  overruled, 
and  the  overruling  thereof  is  assigned  as  error.  On  this 
point  the  district  court  ruled  correctly.  The  telegrapli 
company  contends  that  the  petition  was  defective  in  that  it 
did  not  aver  what  the  messages  were  and  how  the  damage 
arose.  The  petition  does  aver,  however,  that  a  message 
was  delivered  to  the  plaintiff  purporting  to  be  an  answer 
to  her  message;  that  in  fact  it  was  not  an  answer  thereto, 
and  that  plaintiff  paid  the  charges  on  the  latter  message. 
The  plaintiff,  therefore,  stated  a  cause  of  action  at  least  for 
the  recovery  of  the  amount  so  by  her  paid.  Indeed,  the 
answer  admits  these  facts  and  admits  liability  for  the  charges 
on  the  second  message,  in  language  more  courteous  ttian 
tet^hnical,  as  follows:  "The  amount  of  which  payment,  if 
plaintiff  will  kindly  designate  it  in  her  petition,  will  be 
cheerfully  refunded  by  said  defendant,  who  hereby  tenders 
the  same  in  court  and  confesses  judgment  for  the  same.'' 
The  averments  referred  to  were,  therefore,  sufficient  to  pro- 
tect the  petition  against  a  general  demurrer  or  an  objection 
on  the  trial  to  the  introduction  of  evidence  on  the  ground 
that  no  cause  of  action  was  stated. 

At  the  close  of  the  plaintiff's  testimony  the  defendant 
a^ked  the  court  to  instruct  the  jury  to  return  a  verdict  for 
the  defendant.  This  motion  was  bad  for  the  same  reason 
as  the  objection  to  the  evidence.  A  cause  of  action  for  some 
amount  was  pleaded  and  confessed. 

Complaint  is  made  in  the  briefs  of  the  giving  of  two  in- 
structions.    The  only  assignment  of  error  relating  thereto   , 
is  directed  en  masse  against  instructions  from  1  to  8  in- 
clusive.    Most  of  these  are  manifestly  correct,  the  third 
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being  merely  a  quotation  of  the  statute  in  regaid  to  the 
liability  of  telegraph  companies  for  mistakes  in  transmit- 
ting messages.  The  assignment  of  error  referred  to  is 
therefore  bad.  There  are  several  assignments  of  error  not 
referred  to  in  the  briefs  and  these  must  therefore  be  deemed 
waived. 

The  only  assignments  remaining  for  notice  are  that  the 
verdict  was  not  sustained  by  sufficient  evidence  and  that 
the  damages  allowed  were  excessive.  The  evidence  is  brief 
and  discloses  no  conflict.  In  1891  the  plaintifi*'s  husband 
oeased  writing  to  her  and  she  employed  A.  L.  Pound,  a 
detective,  to  make  search  for  him.  Pound  sent  bv  the  de- 
fendant  company  a  message  to  the  chief  of  police  at  Seattle^ 
Washington,  inquiring  if  Daniel  P.  Mullins  was  employed 
by  the  Seattle  Dry  Lumber  Company.  Pound  directed 
the  clerk  of  the  telegraph  company  to  deliver  any  answer 
which  might  be  received  to  the  plaintiff.  The  next  day  a 
message  was  delivered  to  the  plaintiff  as  follows  (omitting 
printed  heading  and  check  marks) : 

"Dated  Aspen,  Colo., 21. 

"To  A.  L.  Pound:  H.  is  here.  Come  at  once.  Will 
meet  you  at  Glenwood  Springs.     Answer  here  if  coming. 

"P.  H.  FiTZPATRICK." 

The  following  day  the  plaintiff  went  to  the  telegraph 
office  and  requested  a  person  she  calls  the  "  operator  '^  to 
write  a  message  she  wished  to  send  in  answer  to  the  one 
received.  What  then  occurred  she  relates  as  follows :  "  The 
operator  asked  me  the  question,  'Where  do  you  wish  to 
send  it  ? '  I  said, '  To  Seat  tie.'  He  replied, '  This  is  from 
Glenwood  Springs.'  I  replied,  'How  is  that?  Is  not  this 
the  answer  to  the  dispatch  which  Mr.  A.  L.  Pound  sent  to 
Seattle?'  He  said,  'Certainly  it  is  the  answer.'  I  said, 
•I  don't  understand  it.'  He  said,  'Why,  they  have  got 
him  at  Glenwood  Springs,  and  want  you  to  meet  him 
there.'  I  then  asked  him  if  that  was  on  the  route  to  Seat- 
tle^ and  he  said,  'Yes.'     I  asked  him  how  far  Glenwood 


736  NEBRASKA  REPORTS.         [Vol.  44 

Western  Unioa  Telegrapli  Co.  v.  \fullin8. 

Springs  was  from  Seattle,  and  he  said  he  did  not  know  ex- 
actly, but  that  it  was  not  very  far."  The  plaintiff  then 
started  for  Seattle,  but  before  arriving  there  learned  that 
Glen  wood  Springs  was  not  on  the  route.  She  went  on  to 
Seattle  and  remained  there  some  time.  The  damages  and 
only  damages  which,  were  proved  consisted  of  her  traveling 
expenses  to  and  from  Seattle,  her  hotel  bill,  and  thirty-five 
days'  lost  time,  the  value  of  which  she  places  at  $1  per  day. 
The  foregoing  is  all  the  material  evidence.  Nearly  all  the 
remainder  arose  from  a  quibble  as  to  her  stating  that  her 
conversation  was  with  the  operator.  The  evidence  leaves 
it  quite  clear  that  her  conversation  was  really  with  the 
counter  clerk,  and  that  the  use  of  the  word  '*  operator"  by 
her  was  the  result  merely  of  carelessness  or  ignorance. 
Does  this  evidence  sustain  the  verdict  rendered?  There 
can  be  no  doubt  that  had  the  plaintiff  gone  to  Glenwood 
Springs  on  a  fruitless  errand  the  company  would  have  been 
liable  for  the  expenses  thus  incurred.  The  tel^ram  de- 
livered to  her  was  of  such  a  nature  as  on  its  face  to  apprise 
the  company  that  the  natural  and  probable  consequences  of 
its  delivery  would  be  such  a  journey  on  her  part.  But  it 
is  equally  clear  that  a  trip  to  Seattle  on  the  delivery  to  the 
plaintiff  of  a  message  from  Aspen,  Colorado,  directing  her 
to  go  to  Glenwood  Spring.s  would  not  be  a  consequence 
which  might  fairly  and  reasonably  be  considered  as  arising 
according  to  the  usual  course  of  things  from  the  wrong  of 
the  telegraph  company,  nor  could  it  reasonably  be  sup- 
posed to  have  been  in  the  contemplation  of  the  parties 
as  the  probable  result  of  the  telegraph  company's  act. 
In  order  to  connect  the  trip  to  Seattle  as  a  result  of 
the  delivery  of  the  Aspen  message  it  is  necessary  to  treat 
the  statements  to  the  plaintiff  by  the  counter  clerk  as 
binding  upon  the  company.  It  is  familiar  law  that  a  mas- 
ter is  not  liable  for  the  acts  of  his  servant  unless  those 
acts  have  been  done  in  the  line  of  the  servant's  duty  and 
in  furtherance  of  the  master's  business,  or,  as  sometime^ 
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•expreesedy  the  acts  must  be  within  the  servant's  appar- 
ent soope  of  employment.  We  have  no  doubt  that  the 
olerk's  assurance  to  the  plaintiff  that  the  message  delivered 
to  her  was  an  answer  to  that  sent  on  her  behalf  might  be 
«aid  to  have  been  within  the  scope  of  the  clerk's  employ- 
ment; but  this  statement  could  not  have  induced  her  to  go 
to  Seattle.  Such  action,  if  induced  by  the  transaction  at 
Mj  must  have  been  due  to  the  clerk's  statement  that  Glen- 
wood  Springs  was  on  the  route  to  Seattle  and  not  very  far  \ 
therefrom.  Had  this  statement  been  made  by  the  clerk  in 
regaitl  to  the  sending  of  the  message,  and  had  it  induced 
her  to  send  a  message  which  thereby  went  astray,  or  other- 
wise caused  damage,  the  clerk's  act  might  probably  be 
charged  to  the  company.  Had  she,  instead  of  inquiring  at 
the  telegraph  office,  gone  to  a  railway  ticket  agent  and 
bought  a  ticket  to  Seattle  on  the  faith  of  the  statement  that 
Olenwood  Springs  was  on  the  route  and  not  far  therefrom^ 
the  railroad  company  might  be  liable,  because  the  giving  of 
directions  of  such  a  character  would  be  connected  with  the 
«a)e  of  railroad  tickets;  but  it  could  not  be  any  part  of  the 
telegraph  clerk's  business  to  give  instructions  in  geography 
to  a  person  contemplating  a  trip  by  rail,  and  w6  cannot  see 
how  the  telegraph  company  can  be  charged  with  the  con- 
sequence of  misinformation  thus  given. 

The  general  principle  governing  the  case  is  well  settled ; 
the  application  of  the  principle  is  not  always  easy.  In  iSbu/A 
<fc  North  Alabama  R.  Co.  v.  Huffman,  76  Ala.,  492,  it  was 
held  that  a  railroad  company  was  liable  for  erroneous  advice 
and  directions  given  by  a  ticket  agent  in  regard  to  the  train 
which  the  plaintiff  should  take.  The  doctrine  of  that  case 
seems  sound  and  would  govern  the  case  we  have  supposed 
of  a  misdirection  by  the  telegraph  clerk  resulting  in  mis- 
sending  a  message,  or  of  a  ticket  agent  in  sending  a  passen- 
ger astray.  The  Alabama  case  cites  a  large  number  of  cases, 
only  three  of  which,  however,  are  at  all  in  point.  Two  of 
these  are  cases  where  it  was  held  that  a  railroad  was  liable  for 
51 
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iDJaries  sustained  by  a  passenger  in  alighting  from  a  moving 
train  by  the  direction  of  the  oondnctor.  (Lambdh  v,  Ncrtk 
Carolina  R.  Co.,  66  N.  Oar.,  494;  Georgia  Railroad  &  Bank-- 
ivg  Cb.  V.  MoOurdy,  45  Oa.,  288.)  The  third  is  the  case  of 
Bumham  v.  Gtrand  Trunk  R.  Co.,  63  Me.,  298«  where  a  rail-^ 
road  company  was  held  liable  for  ejecting  a  passenger  from 
a  train  bocanse  his  ticket  was  good  only  for  the  day  issued 
where  the  passenger  had  stopped  over  on  his  route,  relying^ 
on  a  statement  of  the  ticket  agent  that  the  ticket  permitted 
him  to  do  so.  This  case  also  illustrates  the  hypothetical 
cases  we  have  proposed..  In  all  the  cases  we  have  cited 
the  act  was  one  clearly  within  the  servant's  line  of  employ- 
ment and  had  direct  reference  thereto.  On  the  other  hand^ 
in  We^em  Union  Telegraph  Co.  v,  Foster^  64  Tex.,  220,  it 
was  held  not  to  be  within  the  line  of  employment  of  a  tele- 
graph company's  receiving  clerk  to  correct  at  the  request 
of  the  sender  a  mistake  the  latter  made  in  writing  a  message, 
and  that  the  company  was,  therefore,  not  liable  for  the  con- 
sequences of  sending  the  message  as  written  without  the 
correction.  This  is  a  much  stronger  case  than  that  we  are 
considering,  and  we  would  hesitate,  perhaps,  to  follow  it 
entirely;  but  it  well  illustrates  the  general  principle  that 
when  an  agent  performs  acts  entirely  outside  the  line  of  his 
employment  the  principal  is  not  liable  therefor.  We  think 
that  the  information  given  by  the  clerk  that  Glenwood 
Springs  was  not  far  from  Seattle  and  on  the  way  thereto, 
was  wholly  foreign  to  the  master's  business,  and  as  this  is 
the  only  evidence  connecting  plaintiff's  trip  to  Seattle  as  a 
consequence  of  the  misdelivery  to  her  of  the  Aspen  mes- 
sage, it  follows  that  there  was  not  sufficient  evidence  to 
establish  the  damages  on  which  the  verdict  must  have  been 
grounded. 

Revebsed  and  remanded. 

Ragan,  C,  dissenting. 
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Wallace  Wilber  et  al.  v.  William  G.  Woolley^ 

FiLKD  April  16,  1895.    No.  6415. 

1.  Sohool  Buildings:  Relocation.  A  school-hoase  cannot  be- 
changed  at  a  special  election  of  the  voters  of  a  district,  bat  can 
be  relocated  at  any  annual  meeting  by  a  Tote  of  two-thirds  of 
those  pr^nt,  except  where  the  original  location  is  three-fonrtha 
of  a  mile  from  the  geographical  center  of  the  district,  in  which 
case  the  site  may,  by  a  minority  Tote,  be  changed  to  a  point 
nearer  snch  center. 

3.  IsjtLnotion:  Punishment  fob  Disobedience.    A  party  ia  not 

punishable  for  contempt  of  court  for  disregarding  a  void  order 
of  injunction;  but  when  an  injunction  is  legally  granted  in  a 
case  where  the  court  has  jurisdiction  of  the  subject-matter  and 
of  the  parties,  it  most  be  respected  until  set  aside  by  the  court 
allowing  it,  or  it  is  reversed  in  the  appellate  court  by  some  ap- 
propriate mode  of  direct  review. 

8.  :  .     Where  one  knowingly  disobeys  an  ii^unctioi^ 

which  is  not  void,  he  is  liable  to  punishment  for  contempt, 
though  he  wonld  have  been  entitled  to  a  vacation  of  the  order 
upon  a  motion  to  dissolve,  or  upon  a  trial  upon  the  merits  of  the 
biU. 

4.  Contempt :  Injunction  bt  County  Judge.    The  disobedience 

of  an  iiy  unction  allowed  by  a  county  judge  in  an  action  brought 
in  the  district  court  is  a  contempt  against  such  court  Johnson. 
V.  Boutony  35  Neb.,  898,  followed. 

Erbor  from  the  district  ooart  of  Antelope  county.  Tried 
below  before  Allen,  J. 

BoberUorif  Wigton  &  Whithorn,  for  plaintifis  in  error : 

An  attempt  to  prevent  an  election  by  injunction  amounts^ 
to  nothing.  Parties  are  not  guilty  of  contempt  for  refus- 
ing to  obey  such  an  injunction.  (2  High,  Injunctions  [2(1 
ed.],  1286;  OuebeUe  v.  Epley,  28  Pac.  Rep.  [Col.],  89; 
Smith  V.  McCkirthy,  56  Pa.  St.,  361;  Walton  v.  Dtvding^ 
61  111.,  201 ;  Dar%t  v.  Stale,  62  111.,  306;  Dickey  v.  Beed^ 
78  111.,  262;  Harris  v.  Sehryock,  82  111.,  llSj.) 
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Where  a  court  acts  without  jurisdiction  of  the  subject- 
matter,  as  in  attempting  to  prevent  a  person  from  doing  a 
lawful  act,  its  action  is  absolutely  void,  and  one  is  not 
guilty  of  contempt  in  ignoring  an  injunction  granted  under 
«ucii  circumstances.  (3  Am.  &  Eng.  Ency.  Law,  788 ;  State 
V.  Milligany  28  Pac.  Rop.  [Wash.],  369;  Ex  parte  Fisck, 
113  U.  S.,  713;  In  re  Ayers,  123  U.  S.,  443;  In  re  Saw- 
yer,  124  U.  S.,  200;  Smith  v.  People,  29  Pac.  Rep.  [Col.], 
924.) 

0.  A,  WilliamSy  contra. 

NORVAL,  C.  J. 

This  is  a  petition  in  error  to  review  an  order  made  by 
the  district  court  by  which  the  plaintiffs  in  error  were  ad~ 
judged  to  be  in  contempt  of  court  for  violating  an  order 
of  injunction.  It  appears  from  the  record  that  at  a  special 
election  held  in  school  district  No.  19,  of  Antelope  county, 
on  the  28th  day  of  March,  1892,  for  the  purpose  of  chang- 
ing the  location  of  the  school-house  site,  a  majority  of  the 
<]ualiiied  voters  present  voted  in  favor  of  such  removal. 
On  May  31  William  G.  Woolley,  a  resident  elector  and 
taxpayer  of  the  district,  instituted  an  action  in  the  district 
court  of  the  county  against  the  plaintiffs  in  error,  all  of 
whom  being  officers  of  said  school  district,  to  restrain  the 
removal  of  the  schooUhouse  to  the  new  site  selected  at  said 
special  meeting.  An  order  of  injunction  was  duly  allowed 
by  the  county  judge  of  the  county,  bond  was  given  by  the 
plaintiff  as  required  by  statute,  and  the  injunction  order 
was  personally  served  upon  the  plaintiffs  in  error  on  June 
1.  No  steps  were  ever  taken  to  vacate  said  injunction, 
and  on  the  28th  and  29th  days  of  June,  1892,  the  plaint- 
iffs in  error  disobeyed  the  said  order  of  injunction  granted 
by  the  county  judge,  by  removing  the  school-house  from 
the  northwest  corner  of  section  8,  the  point  where  it  had 
been  located  for  six  years,  to  the  southeast  corner  of  sec- 
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tion  5.  Subsequently  an  affidavit  was  filed  in  the  cause 
by  Woolley,  setting  up  the  breach  of  the  injunction  by  the 
plaintiffs  in  error,  upon  which  an  order  to  show  cause  was 
issued  by  the  district  court,  and  an  answer  thereto  was  filed. 
Upon  the  hearing,  the  court  found  the  plaintiffs  in  error 
guilty  of  a  contempt  of  court,  and  imposed  a  fine  of  $1 
on  each,  and  ordered  a  return  of  the  school-house  to  the 
place  from  which  it  had  been  taken.  The  plaintiffs  in 
error,  in  their  answer  to  the  order  to  show  cause  why  they 
should  not  be  punished  for  contempt,  set  up  as  justifica- 
tion  for  disobeying  the  injunction  that  at  a  general  election 
held  in  said  school  district  on  June  27,  1892,  the  question 
of  changing  the  school-house  site  was  submitted  to  the 
qualified  voters  present,  and,  by  a  majority  vote  of  said 
electors,  such  site  was  changed  from  the  northwest  corner 
of  section  8,  in  township  27,  range  5  west,  to  the  south*^ 
east  corner  of  section  5,  in  said  township,  and  that  in 
pursuance  of  said  vote  the  plaintiffs  in  error,  as  the  officers 
of  said  school  district,  caused  the  school-house  to  be  moved 
to  the  point  last  above  mentioned. 

Section  8,  subdivision  2,  chapter  79,  Compiled  Statutes^ 
provides:  "The  qualified  voters  in  the  school  district,  when 
lawfully  assembled,  shall  have  power  to  adjourn  from 
time  to  time,  as  may  be  necessary,  to  designate  a  site  for 
a  school-house,  by  a  vote  of  two-thirds  of  those  present^ 
and  to  change  the  same  by  a  similar  vote  at  any  annual 
meeting;  Providedf  That  in  any  school  district  where  the 
school-house  is  located  three- fourths  of  one  mile  or  more 
from  the  center  of  such  district,  such  school-house  site  may 
be  changed  to  a  point  nearer  the  geographical  center  of  the 
district  by  a  majority  vote  of  tho-e  present  at  any  such 
school  meeting.'^  It  will  be  observed  that  under  the  fore- 
going statute  a  school-house  site,  when  once  established, 
can  be  changed  only  at  an  annual  school  district  meeting. 
There  is  no  authority  of  law  for  changing  such  site  at  a 
special  election.     Therefore,  the  vote  on  the  question  of  lo. 
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<2ation  taken  on  March  28  was  illegal  and  void,  and  con- 
ferred no  power  or  authority  whatever  upon  the  officers 
of  the  school  district  to  move  the  school-house  in  ques- 
tion. 

A  large  |K>rtion  of  the  brief  of  plaintiffs  in  error  is  de- 
voted to  tlie  discussion  of  the  proposition  that  a  court  of 
equity  has  no  power  or  jurisdiction  to  restrain  the  holding 
of  an  election  which  is  authorized  by  law,  and  that  a  party 
is  not  liable  for  contempt  of  court  for  disobeying  an  in- 
junction order  enjoining  an  election  legally  called  for  a  law- 
ful purpose,  for  the  reason  that  such  order  is  absolutely  null 
and  void.  The  authorities  cited  in  the  brief  folly  sustain 
the  proposition  for  which  counsel  contend,  but  the  doctrine 
stated  has  no  application  to  the  case  under  consideration. 
Here  there  was  no  attempt  to  interfere  with,  or  to  restrain, 
the  holding  of  an  election  in  the  district  for  the  relocation 
of  tlie  school-house  site.  Nor  were  the  plaintrfis  in  error 
adjudged  guilty  of  contempt  on  account  of  any  vote  taken 
in  the  district  upon  the  question  of  relocation,  but  because 
they  removed  the  school-house  contrary  to,  and  in  defiance  of, 
the  order  of  the  district  court.  It  is  one  thing  to  prevent  an 
authorized  election  by  enjoining  the  election  officers,  and  it 
is  quite  another  and  different  tiling  to  test  the  validity  of 
an  election,  after  the  same  has  been  held,  by  restraining  a 
public  officer  from  carrying  into  effect  the  will  expressed 
by  the  electors.  A  court  of  equity  has  jurisdiction  in  the 
latter  case,  while  in  the  former  it  is  powerless  to  interfere 
by  injunction. 

The  plaintifis  in  error  insist  that  the  site  for  the  school- 
house  was  legally  changed  by  the  district  at  the  annual  eleo- 
tion,  and  it,  therefore,  became  their  duty  to  move  the  build- 
ing to  the  new  location,  notwithstanding  the  order  of 
injunction.  Whether  the  school-house  site  was  lawfully 
located  at  the  election  held  on  June  27  depends  iifKin 
whether  the  northwest  corner  of  section  8,  the  place  where 
the  building  has  stood  for  years,  was  three-quarters  of  a 
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mile,  or  more,  from  the  geographical  center  of  the  district, 
since,  if  that  be  a  fact,  a  majority  vote  of  the  qualified 
▼oters  present  at  sach  election  was  sufficient  to  change  the 
«ite  to  a  place  nearer  the  center  of  the  district;  otherwise  it 
vas  necessary  that  the  proposition  should  have  received  the 
affirmative  vote  of  two-thirds  of  the  electors  of  the  district 
ifho  participated  at  the  meeting.  There  is  a  dispute  be- 
tween counsel  for  the  respective  parties  as  to  how  far  the 
original  site  is  from  the  geographical  center  of  the  district, 
and  it  is  not  an  easy  matter  to  decide  owing  to  the  irregular 
«hape  of  the  district.  Assuming,  for  the  puri>oses  of  this 
•case,  that  the  site  for  the  school*hou8C  was  relocated  in  the 
manner  provided  by  law  at  the  annual  election,  neverthe- 
less that  did  not  justify  the  plaintiffs  in  error  in  moving 
the  building  in  violation  of  the  writ  or  order  of  injunction 
theretofore  granted,  although  the  fact  that  the  site  was 
legally  changed  by  the  district,  subsequent  to  the  granting 
of  the  injunction,  would  have  been  sufficient  ground  for  the 
vacation  or  dissolution  of  the  injunction  by  the  court  had 
application  therefor  been  made.  The  authorities  agree  that 
a  party  need  not  obey  a  void  injunction  order,  but  if  the  or- 
der is  valid  it  must  be  respected,  though  irregular  or  errone- 
ously issued,  until  it  is  vacated  by  the  court  allowing  it,  or  re- 
versed in  the  ap|)ellate  tribunal  by  some  appropriate  method 
of  direct  review  in  the  same  action.  The  rule  is  thus  stated  in 
2  Hii^h,  Injunctions,  sec.  1416:  "With  whatever  irregulari- 
ties the  proceedings  may  be  affected,  or  however  erroneously 
the  court  may  have  acted  in  granting  the  injunction  in  the 
iirst  instance,  it  must  be  implicitly  obeyed  as  long  as  it  re- 
mains in  existence,  and  the  fact  that  it  has  been  granted 
erroneously  affords  no  justification  or  excuse  for  its  viola- 
tion before  it  has  been  properly  dissolved.  And  the  party 
against  whom  an  injunction  issues  will  not  be  allowed  to 
violate  it  on  the  ground  of  want  of  equity  in  the  bill,  since 
he  is  not  at  liberty  to  speculate  upon  the  intention  or  de- 
<nsion  of  the  court,  or  upon  the  equity  of  the  bill,  or  to 
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question  the  authority  of  the  court  to  grant  relief  upon  the 
facts  stated,  except  upon  application  to  dissolve  the  injunc* 
tion.  So  if  defendant  is  in  doubt  as  to  the  scope  or  ex- 
tent of  the  injunction  he  should  not  willfully  disregard 
or  violate  it  with  a  view  of  testing  such  questions,  but 
should  apply  to  the  court  for  a  modification  or  oonstructioo 
of  its  order.  And  upon  proceedings  for  contempt  in  this 
class  of  cases  the  only  legitimate  inquiry  is  whether  the 
court  granting  the  injunction  had  jurisdiction  of  the  parties 
and  of  the  subject-matter,  and  whether  it  made  the  order 
which  has  been  violated,  and  the  court  will  not,  in  such 
proceedings,  consider  whether  the  order  was  erroneous.'' 

In  the  case  under  review  the  court  below  had  jurisdiction 
of  the  subject-matter  and  of  the  plaintiffs  in  error.  The  in- 
junction was  properly  granted  and  personally  served  upon 
them.  They  knowingly  disregarded  the  mandate  of  the 
court,  and  are,  therefore,  liable  to  punishment  for  contempt, 
notwithstanding,  under  the  showing  made,  they  would  have 
been  entitled  to  a  dissolution  of  the  injunction  upon  a  mo- 
tion filed  for  that  purpose,  or  upon  a  trial  npon  the  merits* 
(State  V.  Pierce,  32  Pac.  Rep.  [Kan.],  924 ;  Forresi  v.  Price,, 
29  Atl.  Rep.  [N.  J.],  215;  Ene  R.  Co.  v.  Ramsey,  45  K 
Y.,  637.)  That  they  were  actuated  by  the  best  of  motives 
in  doing  what  they  did  affords  no  warrant  or  excuse  for 
disobeying  the  injunction,  nor  does  it  relieve  them  from 
punishment  for  its  violation.  The  court  doubtless,  and 
properly  so,  took  the  facts  in  the  case  into  consideration  in 
fixing  the  penalty.  True,  the  injunction  order  was  allowed 
by  the  county  judge,  yet  the  breach  of  its  terms  was  a  con- 
tempt against  the  district  court,  and  not  the  county  judge* 
This  was  held  in  Johnson  v.  Bovton,  35  Neb.,  898.  The 
decision  of  the  court  below  is  right,  and  is 
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Phenix  Insurance  Company  op  Brooklyn,  New 

York,  v.  John  A.  Rollins. 

Filed  Apbil  16, 1895.    No.  C964. 

t.  Insiiranoe :  Pbbhium  Notbs:  Default:  Suspension  of  Pol- 
icy: Waivbb.  a  claaae  providing  that  an  insnrance  policy 
shall  be  suspended  daring  the  time  the  premiani  note  shall  re- 
main unpaid  after  maturity  is  for  the  benefit  of  the  company, 
and  may  be  waived  by  the  insurer. 

3.  :  :  :  :  .     A  fire  iDsurance  policy 

for,the  term  of  five  years  at  a  gross  premium  for  the  entire  time, 
the  insured  giving  his  note  for  such  premium,  due  in  one  year 
from  date,  contained  a  stipulation  to  the  eflect  that  the  failure 
by  the  insured  to  pay  the  premium  note  when  due  suspended 
the  policy  during  such  default,  but  that  a  subsequent  payment 
of  the  premium  in  full  revived  the  policy  for  the  remainder  of 
the  term.  The  defendant  made  default  in  the  payment  of  such 
note,  and  in  an  action  thereon  it  was  held  that  the  company  was 
entitled  to  recover  the  full  amount  of  the  note. 

Crror  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Tuttle,  J. 

The  facts  are  stated  in  the  opinion. 

A.  6.  Oreenlee^  for  plaintiff  in  error: 

The  provision  for  suspending  the  policy  in  case  of  de- 
fault in  payment  of  the  premium  note  is  not  unreason- 
able. {Phenix  Ins.  Co.  v.  Bachdder,  32  Neb.,  490 ;  St.  Paul 
Fire  &  Marine  Ins.  Co.  v.  Coleman,  43  N.  W.  Rep.  [Dak.], 
693;  WUliamn  v.  Albany  City  Lis.  Co.,  19  Mich.,  465.) 

The  judgment  of  the  court  below  is  in  violation  of  the 
principle  that  parties  have  the  right  to  make  their  own  con- 
tract, and  that  where  one  party  does  all  he  agreed  to  do,  and 
gives  all  that  he  agreed  to  give,  he  has  a  right  to  enforce 
the  contract  against  the  other  party.  {Fleetwood  v.  Dorsey 
Machine  Oo.,  95  Ind.,  491 ;  St.  Paul  Fire  &  Marine  Ins. 
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Co.  V.  OoUman,  43  N.  W.  Eep.  [Dak.],  693 ;  WiUiams 
V.  Albany  Ciiy  Ins.  Co.,  1 9  Mich.,  451 ;  Minneaota  Farmers 
Mutual  Fire  Ins.  Association  v.  Olesony  44  N.  W.  Rep. 
[Minn.],  672.) 

The  plaintiff  is  entitled  to  recover  the  full  amount  of 
the  note.  {Amerioan  Ins.  Co.  v.  Klinky  65  Mo.,  78 ;  Phosnix 
Ins.  Co.f  V.  Lansing^  15  Neb.,  494;  American  Ins.  Co.  v. 
Henley^  60  Ind.,  C15;  Skimp  v.  Cedar  Rapids  Ins.  Cb.,  16 
N.  E.  Rep.,  [111.],  229 ;  Robinson  v.  German  Ink  Cb.,  11 
S.  W.  Rep.  [Ark.],  686  ;  WUliams  v.  Albany  City  Ins  Ch., 
19  Mich.,  451;  Blackerbyv.  Continental  Ins.  Co.,  15  Ins. 
E.  J.  [Ky.],  756.) 

Davis  &  Hibner,  contra: 

The  insurance  company  can  only  recover  the  amount  of 
premium  actually  earned.  (Yod  v.  American  Ins.  Co.,  39 
Mich.,  531;  Mathews  v.  American  Ins.  Co.,  40  O.  St., 
135 ;  American  las.  Co.  v.  Stoy,  41  Mich.,  385.) 

NORVAL,  C.  J. 

This  suit  is  on  a  promissory  note  for  the  sum  of  |40, 
bearing  date  July  10,  1887,  due  in  one  year,  made  by  the 
defendant  in  payment  of  the  premium  upon  a  policy  of  fire 
insurance  issued  to  him  by  the  plaintiff.  Upon  the  trial 
the  court  rendered  judgment  against  the  defendant  for  the 
sum  of  $19.28.  To  review  (his  judgment  is  the  object  of  this 
proceeding.  The  only  contention  here  is  that  the  verdict 
18  contrary  to  the  law  and  the  evidence.  The  cause  was 
tried  and  decided  in  the  court  below  upon  the  following 
stipulation  of  facts : 

'*  It  is  admitted  that  the  defendant  executed  the  note 
hereto  attached,  and  that  the  consideration  for  said  note 
was  the  execution  and  delivery  to  the  defendant  by  plaint- 
iff of  a  policy  of  insurance,  a  copy  of  which  is  hereto  at- 
taciied,  and  marked  ^Exhibit  B;'  that  the  defendant  duly 
received  said  policy,  and  has  at  all  times  since  said  day  re- 
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tdined  possession  of  the  same;  never  offered  to  surrender 
it  to  the  plaihtiff*^  or  to  any  one  for  it,  nor  has  it  ever  been 
flenianded  from  tlie  defendant  by  the  plaintiff*;  that  the  de- 
fendant, at  the  time  of  the  execution  and  delivery  of  the 
sai<l  note  and  the  receipt  of  the  raid  policy,  was  fully  ad- 
vised as  to  the  provisions  and  conditions  of  the  said  papers. 

''  It  is  further  stipulated  that  the  usual,  customary,  and 
reasonable  price  of  the  insurance  mentioned  in  the  policy, 
if  taken  for  one  year  only,  would  be  $13.33,  but  that  in 
the  consideration  of  the  defendant  taking  the  policy  for 
five  years  the  plaintiff^  agreed  to  insure  said  defendant  for 
five  years  for  the  amount  of  three  years'  premium  if  taken 
for  a  single  year. 

''  It  is  further  stipulated  that  the  plaintiff*  duly  issued 
the  said  policy  and  delivered  the  name  to  the  defendant; 
has  never  canceled  the  same,  but  at  all  times  since  the 
t>aid  note  became  due  has  endeavored  to  collect  the  same, 
and  that  if  the  defendant  has  not  had  insurance  for  the  full 
term  of  five  years,  as  stated  in  said  policy,  it  is  wholly 
due  to  the  fact  of  the  failure  of  the  defendant  to  pay  the 
said  note,  taken  in  connection  with  the  conditions  in  said 
note  and  policy.'' 

The  note,  which  is  the  foundation  of  the  suit,  contained 
this  clause :  ''If  this  note  is  not  paid  at  maturity,  raid  pol- 
icy shall  then  cease  and  determine,  and  l)e  null  and  void, 
and  so  remain  until  the  same  shall  be  fully  paid  and  re- 
ceived by  said  company." 

The  following  condition  appears  upon  the  face  of  the 
policy  of  insurance:  ''In  case  the  assured  fails  to  pay  the 
premium  note  or  order  at  the  time  specified,  then  this  pol- 
icy shall  cease  to  be  in  force,  and  remain  null  and  void  dur- 
ing the  time  said  note  or  order,  or  any  part  thereof,  remains 
unpaid  after  its  maturity;  and  no  legal  action  on  the  part 
of  this  company  to  enforce  payment  shall  be  considered  as 
reviving  the  policy;  the  payment  of  the  premium  in  full, 
however,  revives  the  policy  and  makes  it  good  for  the  bal- 
ance of  its  term/' 
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If  we  correctly  understand  the  argument  of  counsel  for 
defendant  it  amounts  to  this:  That  by  virtue  of  the  fore- 
going provision  contained  in  the  policy  and  the  stipulation 
in  the  note,  the  insurance  terminated  upon  default  being 
made  in  the  payment  of  the  premium  note,  and  the  insur- 
ance having  ceased  in  favorpf  the  plaintiff  at  the  maturity 
of  the  note,  the  premium  likewise  ceased  to  accrue  against 
the  defendant.  This  is^  doubtless,  the  view  adopted  by  the 
trial  court.  If  this  is  the  proper  construction  to  be  placed 
upon  the  clauv«es  quoted  above,  when  read  in  the  light  of 
the  facts  in  the  case,  the  decision  is  right,  otherwise  the 
judgment  must  be  reversed.  By  the  terms  of  the  contract 
the  policy  was  voidable  upon  the  defendant  making  default, 
but  voidable  merely  at  the  option  of  the  company.  The 
condition  declared  the  insurance  suspended  during  default 
of  payment  of  the  premium  note.  The  provision  was  in- 
serted in  the  policy  for  the  sole  benefit  of  the  insurer  and 
not  the  insure<l,  and  is  valid  and  binding.  This  stipula- 
tion could  be  waived  by  the  company.  This  was  decided 
in  Phenix  Ins,  Co.  v,  Bachelder^  32  Neb.,  490,  and  the  same 
doctrine  is  held  by  other  courts.  {Zinch  v.  Phcgnix  Ins,  Co., 
60  la.,  266 ;  Mehurin  v.  Stone,  37  O.  St.,  68 ;  Palmef-  v. 
Sawyer,  114  Mass.,  13.)  It  appears  that  this  defendant 
has  retained  the  policy  and  never  offered  to  surrender  it, 
and  that  plaintiff  has  at  all  times  since  the  maturity  of 
the  note  endeavored  to  enforce  the  collection  of  the  note, 
and  brought  this  action  for  that  purpose.  As  to  what  acts 
have  been  construed  as  a  waiver  of  conditions  in  a  policy 
similar  to  the  one  in  this  case,  see  Johnson  v.  Southern 
Mutual  Life  Ins.  Co.,  79  Ky.,  403 ;  East  Texas  Fire  Ins. 
Co.  V.  Pei'key,  24  S.  W.  Rep.  [Tex.],  1080 ;  Brady  v.  Pru- 
dential Ins.  Co.,  29  N.  Y.  Slip.,  44;  Westet^i  Horse  &  Cattle 
Ins.  Co.  V.  Scheidle,  1 8  Neb.,  495 ;  Nebraska  &  Iowa  Ins. 
Co.  V.  Christiensen,  29  Neb.,  572;  Phenix  Ins.  Co.  v.  Dun* 
gan,  37  Neb.,  469.  In  the  last  case  the  stipulations  in  the 
premium  note  and  policy  were  the  same  as  in  the  case  be- 
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fore  U8.  After  the  maturity  of  the  note  a  payment  was 
made  thereon  and  the  note  was  left  with  an  agent  for  col- 
lection. Before  the  note  had  been  fully  paid,  the  property 
covered  by  the  policy  was  destroyed  by  fire.  In  an  action 
to  recover  for  the  loss  it  was  held  (we  quote  from  the  syl- 
labus): "Tliat  the  policy  was  voidable  only  at  the  election 
of  the  insurance  company,  and  that  by  receiving  and  re- 
taining the  part  payment  after  the  default  and  retaining 
the  note  for  collection  it  waived  the  right  to  insist  upon  a 
forfeiture  thereof"  Whether  had  a  loss  occurred  after  the 
maturity  of  the  note  in  question,  and  an  action  had  been 
brought  to  recover  upon  the  policy,  the  company  could 
have  interposed  as  a  defense  that  the  note  had  not  been  paid 
it  is  unnecessary  to  now  decide,  as  the  del ermi nation  of 
such  question  adversely  to  the  company  would  not  defeat 
its  action  upon  the  note.  As  elsewhere  stated,  the  clause 
contained  in  the  policy  was  intended  for  the  protection  of 
the  company  merely.  To  permit  the  defendant  to  insist 
tKat  the  contract  of  insurance  terminated  by  his  own  fail- 
ure to  pay  the  note  would  allow  the  insured  to  take  advan- 
tage of  his  own  laches  or  wrong,  which  the  law  will  not 
sanction.  The  defendant  contracted  to  pay  the  plaintiff 
$40  for  carrying  the  risk  on  his  property  for  the  full 
period  of  five  years,  with  the  contingency,  thoroughly  un- 
derstood at  the  time,  that  the  insurance  might  be  suspended 
by  the  failure  of  the  insured  to  pay  the  premium  when 
due.  There  is  no  stipulation  releasing  the  defendant  from 
the  payment  of  any  portion  of  the  note  in  case  he  should 
fail  to  comply  with  the  contract.  The  company  has  fur- 
nished and  the  defendant  has  received  all  the  contract  re- 
quired. The  insured  could  have  continued  the  policy  in 
force  for  the  five  years,  had  he  chosen  to  do  so,  by  paying  the 
note  according  to  its  terms.  The  company  acquired  a 
present  vested  right  in  the  premium  as  an  entirety  imme- 
diately upon  the  execution  and  delivery  of  the  note  and 
policy.     The  failure  of  the  assured  to  pay  the  note  did  not 
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render  the  policy  absolutely  void,  bot  merely  8ii8i)eDded  it 
dnring  the  oontinuancy  of  the  default.  A  voluntary  or 
enforced  payment  of  the  premium  would  have  the  effect  to 
revive  the  policy  for  the  remainder  of  the  original  term 
of  the  risk.  We  are  fully  satisfied  that  plaintiff  is  not 
restricted  to  a  recovery  of  such  part  of  the  premium  as 
equaled  the  customary  short  rates  for  one  year's  insurance, 
but  it  was  entitled  to  collect  the  full  amount  of  the  note. 
The  construction  we  have  placed  upon  the  stipulations  of 
the  parties  is  sustained  by  the  following  authorities:  Ameri" 
oan  Ins.  Co.  v.  Klinky  66  Mo.,  78 ;  Robinson  v.  Insuranes 
G>.,  61  Ark.,  441;  American  Ins.  Co.  v.  Hetiley^  60  Iml., 
616;  8t.  Paul  Fire  &  Marine  Ins.  Co.  v.  Coleman,  43  N. 
W.  Rep.  [Dak.],  693;  Continental  Ins.  Co.  v.  Boykin,  25 
S.  Car.,  323;  Continental  Ins.  Co.  v.  Hoffman^  26  S.  Car., 
327 ;  Minnesota  Farmers  Mutual  Fire  Ins.  Association  r. 
Oleson,  44  N.  W.  Rep.  [Minn.],  672. 

The  defendant  relies  upon  three  cases  to  justify  his  po- 
sition, namely,  Yost  v.  American  Ins.  Co.  39  Mich.,  631, 
American  Ins.  Co.  r.  Stoy,  41  Mich.,  386,  and  Matthews 
V.  American  Ins.  Co.,  40  O.  St.,  136.  These  cases  are  not 
like  the  one  under  consideration.  In  each  a  note  paya- 
ble in  annual  installments  was  given  for  the  premium, 
each  installment  being  a  premium  for  a  distinct  year's 
insurance.  The  policy  stipulated  that,  if  any  installment 
was  not  paid  at  maturity,  the  policy  should  be  null  and 
void  until  payment  was  made.  It  was  held  that  the  insur- 
ance was  not  for  a  term  of  years,  but  as  an  annual  insur- 
ance renewable  each  year  for  a  period  not  exceeding  such 
term,  the  policy  was  void  so  long  as  there  was  any  default 
in  the  payment  of  any  installment,  and  that  no  recovery 
could  be  had  for  successive  installments  of  the  premium. 
In  the  case  before  us  the  defendant  agreed  to  pay  a  gross 
sum  as  premium  for  the  carrying  of  the  risk  for  the  full 
period  of  five  years,  subject  to  the  provisions  of  the  policy. 
In  the  Ohio  case  two  of  the  judges  dissented,  and  the  Michi- 
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gan  court  .in  WilOanu  v.  Albany  City  Ins.  Ch.^  19  Mich., 
451  y  and  Oanjidd  v.  Oontmental  Ins.  Cb.,  47  Mich.,  447, 
in  oontiDuiog  an  insnrance  policy  purporting  to  be  for  five 
jears  containing  a  stipulation  that  upon  the  non-payment 
at  maturity  of  any  installment  note  given  for  the  premium 
the  policy  should  be  void  until  revived  and  the  whole 
amount  of  installments  remaining  unpaid  should  be  con- 
sidered earned,  decided  that  the  insured  was  liable  upon 
the  installment  notes,  thereby  recognizing  the  law  as  we 
have  stated  it  to  be. 

The  findings  and  judgment  of  the  district  court  are  re- 
versed, and  the  cause  remanded. 


Bevebsed  and  bemanded. 


AliBEBT  BUSHNELL  V.  ChABLES   M.  ChAMBERLAIN 

ET  Ali.  60   548 

FiLKD  April  16,  1805.    No.  636a 

1.  Action  for  Value  of  Qooda  Sold:  Judgmbnt  fob  Dk- 
FBNDANTS:  EviDBNOE.  Evidence  held  to  support  the  Terdict 
and  jadgmeot. 

%  Instruction.  The  refusal  to  give  an  instmction  is  not  reversi- 
ble error  where  the  court  has  already  stated  substantially  the 
same  principle  of  law  in  another  instruction. 

Ebbob  from  the  district  court  of  Johnson  county.    Tried 
below  before  fiABOOCEy  J. 

8.  P.  Datfidsonj  for  plaintiff  in  error. 
T.  Appdget^  contrck 

NOBVAL,  C.  J. 

This  action  was  instituted  in  the  court  below  by  the 
t>Iaintiff  in  error  against  Charles  M.  Chamberlain,  James 
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R.  Tober,  and  Charles  M.  Wilson,  formerly  partners  un- 
der the  firm  name  of  the  Cook  Lumber  Company,  to  re* 
cover  the  price  and  value  of  two  cars  of  oak  lumber  alleged 
to  have  been  sold  and  delivered  by  the  plaintiff  to  the  Cook 
Lumber  Company.  There  was  a  trial  to  a  jury,  with  a 
verdict  and  judgment  in  favor  of  the  defendants. 

It  is  contended  that  the  evidence  fails  to  support  the  ver- 
dict. Plaintiff  resides  at,  and  is  engaged  in  the  lumber 
business  in,  Kansas  City,  Missouri.  For  more  than  a 
year  subsequent  to  April,  1890,  the  firm  of  Munson  & 
Walker  owned  a  lumber  yard  in  the  city  of  Lincoln,  and 
during  that  time  the  plaintiff  sold  the  firm  on  an  average 
of  about  two  cars  of  lumber  per  week,  and  the  Cook 
Lumber  Company  also  purchased  a  few  car  loads  of  lum- 
ber of  Munson  &  Walker  during  the  same  period.  The 
last  named  firm  went  out  of  business  prior  to  February, 
1892,  but  the  members  of  the  Cook  Lumber  Company 
were  not  aware  of  that  fact  until  several  weeks  tliereafter. 
In  February,  1892,  the  last  named  company  sent  an  order 
to  Munson  &  Walker  for  two  car  loads  of  oak  lumber,  and 
some  two  weeks  later,  without  further  correspondence,  the 
Cook  Lumber  Company  received  the  same,  believing  that 
the  order  had  been  filled,  and  the  shipment  made,  by  Mun- 
son &  Walker.  The  Cook  Lumber  Company  held  a  note 
against  said  firm,  and  credited  thereon  the  price  of  the 
lumber  before  the  company  had  been  apprised  of  the  dis- 
solution of  the  firm  of  Munson  &  Walker,  or  that  the 
plaintiff  claimed  to  have  furnished  the  lumber  in  dispute. 
The  testimony  introduced  on  behalf  of  the  plaintiff  tends 
to  show  that  during  the  last  of  February,  1892,  he  made 
arrangements  with  C.  C.  Munson,  late  of  the  firm  of  Mun- 
son &  Walker,  to  act  as  his  agent  in  the  sale  of  lumber  in 
Nebraska  upon  commission;  that  thereafter  Mr.  Munson 
l>laced  an  order  with  the  the  plaintiff  for  two  car  loads  of 
oak  lumber  to  be  shipped  to  the  Cook  Lumber  Company, 
which  order  was  filled  and  the  lumber  shipped  about  the 
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4lh  of  March  ifollowing;  thai  neither  Walker  nor  Mun- 
son  had  any  interest  in  said  luoiber,  but  in  making  out  the 
iijvoioe  a  mistake  was  made  in  having  it  billed  to  the  Cook 
Luml^er  Company  as  sold  by  Muuson  individually^  in- 
stead of  by  him  as  age^t  for  plaintiff.  It  is  undisputed 
that  plaintiff  has  not  received  pay  for  any  part  of  the 
shipniehtf  excepting  the  freight  on  each  car,  which  was  de- 
<lueled  from  the  invoice.  There  was  testimony  on  the  jmrt 
of  the  defendants  conducing  to  show  that  they  never  or- 
dered or  purchased  any  lumber  of  the  plaintiff  or  Mr. 
MunsoD,  and  that  they  never  knowingly  received  any  lum- 
ber from  either  of  them.  The  invoice  for  the  shipment 
was  made  out  and  dated  in  Lincoln,  instead  of  Kansas 
-City,  the  point  from  which  it  is  claimed  the  lumber  was 
shipped.  There  is  no  explanation  given  of  this,  or  how 
the  alleged  mistake  in  the  invoice  occurred.  No  bill  was 
ever  rendered  the  defendants  by  the  plaintiff  for  the  ma- 
terial in  dispute.  While  the  evidence  is  not  of  the  most 
satisfactory  character,  we  cannot  say  that  the  verdict  is 
<;learly  wrong,  although  we  would  have  been  as  well  con- 
tent had  the  jury  found  for  the  other  party. 

Error  is  assigned  because  the  trial  court  suppressed  from 
the  depositions  of  the  plaintiff  and  Munson  the  evidence 
relating  to  the  assignment  by  the  latter  to  the  former  of 
the  account  for  the  lumber  in  controversy.  We  are  un- 
able to  discover  any  prejudicial  error  in  the  ruling.  The 
issue  to  be  tried  was  whether  the  lumber  was  sold  and  de- 
livered by  plaintiff  to  the  defendants.  If  it  was,  and  by 
mistake  the  material  was  billed  as  having  been  jsold  by 
Munson,  it  required  no  formal  assignment  of  the  account 
to  Mr.  Bushnell  by  Munson  in  order  to  entitle  the  plaint- 
iff to  recover  in  the  action.  Therefore,  the  fact  that  there 
was  a  written  assignment  of  the  account  is  not  important 
or  material. 

Complaint  is  made  of  the  giving  of  this  instruction: 
^^  If  you  find  from  the  evidence  that  the  defendants  pur- 
62 
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choised  the  bill  of  lumber  diarged  in  the  petition  from 
some  other  person  or  firm  other  than  the  plaintiff,  and  be* 
fore  receiving  any  knowledge  of  the  claim  of  plaintiff  m 
this  lumber,  and  in  good  faith  paid  for  the  same  to  the 
person  from  whom  they  purchased,  before  they  had  any 
knowledge  of  plaintiff^s  claim  in  the  lumber,  then  defend* 
ants  would  not  be  liable  to  plaintiff  for  said  lumber.''  The 
vice  imputed  to  this  instruction  is  that  it  is  not  based  npon 
the  evidence — is  not  well  taken.  It  assumed  no  fact  not 
fairly  within  the  testimony. 

Exceptions  were  taken  to  the  refusing  of  the  plaintiff's 
first  and  second  requests  to  charge,  which  are  as  follows: 

'^  1.  The  court  instructs  the  jury  that  if  you  believe  from 
the  evidence  that  the  plaintiff  sold  the  defendant,  the  Cook 
Lumber  Comjany,  the  lumber  mentioned  in  his  petition 
through  C.  C.  Munson,  as  agent,  and  that  said  lumber  has 
not  been  paid  for  to  the  plaintiff,  then  the  mere  fact  that 
said  agent  by  mistake  billed  the  lumber  to  the  Cook 
Lumber  Company  as  though  it  had  been  sold  by  him  in- 
dividually and  not  by  plaintiff  is  no  defense  to  this  action^ 
The  further  fact,  also,  that  said  Cook  Lumber  Cum|)any 
supposed  they  were  buying  the  luml)er  from  said  C.  C. 
Munson  individually  and  not  from  the  plaintiff  through 
him  as  agent  is  no  defense  in  this  action. 

**2,  The  court  further  instructs  the  jury  that  if  they 
believe  from  the  evidence  that  the  plaintiff,  being  the  owner 
of  the  lumber  and  the  materials  mentioned  in  the  petition, 
sold  the  same  to  the  Cook  Lumber  Company  through  his 
agent,  C.  C.  Munson,  and  that  said  Cook  Lumber  Com- 
pany has  not  paid  for  the  same  to  said  plaintiff  and  that 
said  luml)er  was  delivered  to  the  said  Cook  Lumber  Com- 
pany as  alleged,  then  you  will  find  for  the  plaintiff  in  1  as- 
sess his  damages  at  what  you  believe  from  the  evidence  he 
is  entitled  to  recover." 

Although  not  couched  in  the  same  language,  the  court, 
by   the   fii*st   instruction  substantially  covered   the  same 
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ground.  In  that  instruction  the  court  told  the  jury,  in  ef- 
fect, that  if  they  found  from  the  evidence  that  the  plaint- 
iff by  himself,  or  his  duly  authorized  agent,  delivered  to 
the  defendants  the  two  cars  of  lumber  and  they  used  the 
same,  the  verdict  should  be  for  the  plaintiff.  The  court 
having  already  stated  the  law  of  the  case  as  enunciated  ii> 
the  plaintiff's  requests,  it  was  not  reversible  error  to  refuse 
to  reiterate  the  same.  {Kopplekom  v.  Huffman,  12  Neb., 
95 ;  Binjield  v.  State,  1 5  Neb.,  484 ;  Bradshaw  v.  Stale,  IT 
Neb.,  147;  Hodgman  v.  Thomas,  37  Neb.,  668;  Murphf 
V.  Gould,  40  Neb.,  728.)     The  judgment  is 

Affibmeo). 


Shade  Soott  y.  Alexander  Bubbill.. 

FiLKD  April  16, 1895.    No.  6029. 

1.  Appeal  from  Justice  of  the  Peaoe:  Pboobdubb  ik  Af>^ 
PELLATE  Court.  Where  a  party  to  a  judgment  rendered  by  a 
jaatioe  of  the  peace  files  an  undertaking  for  an  appeal  within 
ten  days  after  the  date  of  the  Jadgment,  bat  fails  to  file  a  tran* 
script  of  the  prooeedings  in  the  district  oonrt  within  thirty  daya 
next  following  the  rendition  of  the  jadgment,  the  appellee  may 
file  snch  transcript,  and  haTe  the  canae  docketed;  and  the  dia> 
trid  court  is  anthorized,  on  his  motion,  either  to  dismiss  the 
appeal,  or  enter  judgment  in  his  favor  similar  to  that  rendered 
by  the  justice.     WUde  v.  Preusa,  33  Neb.,  790,  followed. 

3.  :  :  Beplevik.    The  aboTO  rule  applies  to  actions  or 

repleyin  before  a  justice  of  the  peace,  as  well  as  to  all  other  ciTll 
causes  determined  in  justice  courts. 

a  Beplevin :  Judgment:  Harmless  Error.  Where  jadgment  is 
entered  in  favor  of  the  defendant  in  an  action  of  replevin  merely 
for  damages  for  withholding  the  property  and  costs,  the  plaint* 
iif  cannot  complain  that  no  judgment  was  rendered  against  him. 
either  for  a  return  of  the  property,  or  for  the  valae  thereof,  in 
case  a  return  cannot  be  had,  or  the  value  of  the  possession  of  the 
same.  In  sach  case  the  failure  to  render  an  alternative  judg- 
ment is  error  without  prejudice  to  the  plaintiff. 


-^ 
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Eruob  from  the  district  court  of  Cedar  county.     Tried 
below  before  NoRRis,  J. 

Miller  <k  Ready ^  for  plaintiff  in  error. 

John  Bridenbaugh,  contra. 

NORVAL,  C.  J. 

Plaintiff  in  error  brought  replevin  before  a  justice  of  the 
peace  to  recover  possession  of  seven  head  of  cattle.  The 
property  was  taken  under  the  writ  aud  possession  thereof 
delivered  to  plaintiff.  Upon  the  trial,  which  was  held  on 
March  30,  1892,  the  justice  found  the  issues  against  the 
plaintiff  and  assessed  the  defendant's  damages  in  the  sum  of 
id,  for  which  amount,  with  costs  of  suit,  judgment  was  ren- 
dered. Within  ten  days  the  plaintiff  entered  into  and  filed 
with  the  justice  an  appeal  undertaking,  but  failed  to  per- 
fect his  appeal  by  filing  the  transcript  of  the  proceedings 
in  the  district  court  of  the  county  within  the  time  prescribed 
by  law.  More  than  thirty  days  after  the  entry  of  the 
judgment  the  defendant  filed  a  transcript,  had  the  same 
docketed  in  the  district  court,  and  at  the  first  term  of  the 
court  held  thereafter,  on  motion  of  the  appellee,  a  judgment 
waa  entered  in  his  favor  similar  to  that  rendered  by  the 
justice,  in  accordance  with  the  provisions  of  section  1011 
of  the  Code  of  Civil  Procedure. 

The  petition  in  error  contains  but  a  single  assignment, 
namely,  that  the  district  court  erred  in  sustaining  the  mo- 
tion of  the  defendant  to  enter  up  the  judgment  in  his  favor. 
There  is  no  error  in  the  decision.  The  proceedings  in  the 
district  court  were  in  strict  compliance  with  the  provisions 
of  said  section  1011  of  Civil  Code  and  the  decisions  of 
this  court  thereunder.  (  Wi/son  v.  Wilson,  23  Neb.,  455; 
Slaven  v.  Hellman,  24  Neb.,  646 ;  Wilde  v.  Preuss,  33  Neb., 
790.)  The  appellee  was  entitled,  at  his  option,  either  to  a 
julgment  of  dismissal,  or  one  similar  to  that  rendered  by 
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the  justice.  Section  1011  applies  to  actions  in  replevin 
tried  before  justice  courts. 

The  point  is  urged  that  the  judgment  entered  bj  the 
justice  was  not  in  the  alternative,  for  a  return  of  the  prop- 
erty, or  the  value  thereof,  in  case  a  return  could  not  be  had, 
88  required  by  section  191a  of  the  Code.  No  judgment 
was  rendered  for  either  the  value  or  for  a  return  of  the 
property,  but  merely  for  damages  for  the  withholding  of  the 
property,  therefore  the  plaintiff  was  not  prejudiced  by  the 
failure  to  render  an  alternative  judgment.  Had  a  judg- 
ment been  entered  in  favor  of  the  defendant  for  the  value 
of  the  property,  or  the  value  of  the  possession  of  the  same, 
without  making  provision  for  returning  the  property  in 
lien  of  the  value,  it  would  have  been  erroneous. 

Again,  the  plaintiff  did  not  prosecute  error  to  the  district 
court,  but  appealed,  which  cured  all  errors  in  the  proceed- 
ings before  the  justice.    The  judgment  of  the  district  court  is 


Affirmed. 


Lyndon  A.  Geobge  v.  State  of  Nebraska. 

Filed  April  16, 1695.    Ka  7540. 

1.  Criminal  Law:  Review:  Suffioibnoy  of  Evidence:  Opin- 
ion OF  Attobnbt  General.  Ordinarily,  a  Jodgment  of  con- 
yiction  in  a  criminal  proeecntion  will  be  reveised  wheneyer  the 
Attorney  general,  after  an  examination  of  the  record,  declines  to 
submit  a  brief  in  behalf  of  the  state  on  the  ground  that  anch 
Judgment  Ib  not  sopported  by  the  evidence. 

9l  Bape:  Sufficiency  of  Evidence.  Evidence  examined,  and 
held  not  to  sustain  a  ooovictioa  on  the  charge  of  rape. 

Error  to  the  district  court  for  Lancaster  county.   Tried 
below  before  Hatj.,  J. 


44  757 

46  IIT 

44  767 

53  463 
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Steams  &  Strode^  for  plaintiff  in  error. 

A.  S.  Churchill,  Attorney  OenercU,  for  the  state. 

Post,  J. 

The  plaintiff  in  error,  Lyndon  A.  George,  was,  at  the 
January,  1895,  term  of  the  district  court  for  Lancaster 
county,  convicted  of  the  crime  of  rape,  and  which  judg- 
ment is  presented  for  review  by  the  petition  in  error  ad- 
dressed to  this  court. 

The  prosecutrix,  Amelia  Barth,  a  young  woman,  twenty- 
eeven  years  of  age,  and  of  average  strength  and  intelligence, 
was,  on  the  night  in  question,  a  visitor  at  the  home  of  the 
accused  in  the  village  of  College  View,  one  of  the  suburbs 
of  the  city  of  Lincoln.  On  her  departure  the  accused 
started  to  accompany  her  to  the  streetcar  by  which  it  was 
her  purpose  to  return  to  the  city.  When  about  eighty  rods 
from  the  street  car  line  she  discovered  that  the  car  which  she 
was  intending  to  take  had  started.  The  accused  then  offered 
to  accompany  her  to  the  Fourteenth  street  line  at  a  point  near 
the  penitentiary,  nearly,  if  not  quite,  two  miles  distant, 
and  most  of  the  way  across  the  open  prairie.  This  offer 
the  prosecutrix  readily  accepted,  instead  of  waiting  for  the 
next  car  from  College  View  to  the  city,  and  during  this 
walk  the  alleged  ra|>e  was  committed.  The  sexual  act  is 
not  denied  by  the  accused,  the  only  point  of  difference  be- 
tween the  parties  concerned  relating  to  the  degree  of  force, 
if  any,  which  was  used  by  him. 

The  attorney  general,  with  a  frankness  highly  to  be  com- 
mended, assures  us  that  he  is  unable,  after  a  diligent  ex- 
amination of  the  record,  to  discover  any  sufficient  evidence 
upon  which  to  sustain  the  conviction,  and  has  accordingly 
declined  to  submit  a  brief  in  behalf  of  the  state.  A  judg- 
ment of  reversal  would  under  the  circumstances  be  fully 
warranted  without  a  reference  to  the  record,  but  cut  of 
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^buiidaDce  of  caution  we  have  read  over  all  of  the  evidence 
in  the  bill  of  exceptions  and  are  quite  satisfied  with  the 
<X)nclu8ion  of  the  attorney  general.  To  set  out  the  nauseous 
details  as  testified  to  by  both  the  prosecutrix  and  the  accused 
is  entirely  unnecessary.  It  is  sufficient  to  say  that  after  be- 
ing ravished  as  she  claims  the  former  requested  tlie  ao- 
<;a8ed  to  take  her  back  to  his  house,  as  she  preferred  to  stay 
over  night  with  his  daughter  to  going  into  the  city,  and 
that  she  accepted  from  him  the  sum  of  seventy-five  cents, 
apparently  as  the  price  of  her  virtue,  which  ^um  he  by 
request  carried  for  her  until  they  reached  the  street  car 
.line,  when  it  was  returned  to  and  retained  by  her.  There 
ifl  evidence  tending  to  sustain  the  allegations  of  the  inform- 
ation, but  when  viewed  in  connection  with  the  facts  above 
narrated  must  l)e  held  insufficient  upon  which  to  base  a 
judgment  of  conviction.  The  judgment  is  accordingly  re- 
versed and  the  cause  remanded  for  further  proceedings  in 
the  district  court 

BbYERSED  and  BEliANDED. 


Mabt  L.  Wanseb  et  al.  v.  Robebt  Luoas. 

Filed  April  16, 1896.    No.  6447. 

1.  Fraudulent  Convey anoe:  Dbbd  Fbom  Husband  to  Wife: 
Consideration.  A  ooDveyanoe  of  real  property  from  a  haa- 
band  directly  to  his  wife,  althoogh  Toid  at  oommon  law,  may  be 
Bastained  if  resting  upon  equitable  groands,  such  as  a  safflcient 
money  consideration. 

1L  : : :  Eyidbncb.    Evidence  examined,  and  the 

advancement  of  money  to  the  hneband  by  the  wife  ont  of  her 
separate  estate  held  a  snfficieot  consideration  for  the  conveyance 
to  her  by  the  former  of  all  his  property,  real  and  personal. 

3.  Ejectment:  Defense.  The  defendant  in  an  action  of  ^ect- 
meut  may  interpose  any  defense,  legal  or  eqaitable,  the  effect  of 
which  is  to  negative  the  plaintiff's  right  of  possession. 
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Error  from  the  district  court  of  Pierce  county.  Tried 
below  before  KoRRiB,  J. 

'     0.  /.  Frost  and  Wigtan  ds  WhUham,  for  plaintiffs  in  error* 

rH.  C  Brome^  contra. 

Post,  J. 

This  is  a  petition  in  error  and  presents  for  review  a  jnd^ 
ment  from  the  district  court  of  Pierce  county.  The  essential 
facts  as  they  appear  from  the  pleadings  and  proofs  are  as 
follows :  On  the  29th  day  of  September,  1876,  R.  S.  Lucas^ 
late  of  said  county,  conveyed  by  warranty  deed  to  his  wife^ 
Ada  W.  Lucas,  the  south  half  of  the  northwest  quarter 
and  the  north  half  of  the  southwest  quarter  of  section  34; 
the  north  half  of  the  northwest  quarter  and  the  north  half 
of  the  northeast  quarter  of  section  35 ;  the  undivided  one* 
half  of  the  north  half  of  the  northeast. quarter,  and  the 
south  half  of  the  southeast  quarter  of  section  27 ;  the  un- 
divided north  half  of  the  southeast  quarter  of  section  34; 
the  undivided  half  of  the  north  half  of  section  26,  and  a 
half  interest  in  the  townsiteof  Pierce,  all  situated  in  town* 
ship  26,  range  2  west,  ,in  ^id  Pierce  county,  beside  the 
grantor's  personal  property  of  every  description,  including 
moneys  and  credits,  for  the  expressed  consideration  of  f  100» 
The  value  of  the  property  above  described,  including  a  bal* 
ance  in  bank  of  about  $500  and  some  $1,200  in  county 
warrants,  was  from  $12,000  to  $15,000.  Said  Lucas,  who 
died  in  the  month  of  November,  1877,  left  surviving  him 
ten  children,  the  fruits  of  his  marriage  wfth  the  said  Ada 
W.,  ranging  from  two  to  twenty  years  of  age.  His  widow 
was  soon  thereafter  married  to  Amos  W.  Seeley,  who  died 
some  time  ])rior  to  the  29th  day  of  December,  1884,  the 
exact  date  of  his  death  not  being  shown  by  the  record^ 
leaving  one  ciiihl  the  fruit  of  said  marriage.  On  the  day 
last  named  said  widow,  by  written  lease,  conveyed  a  por» 
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tion  of  the  premises  above  described  to  the  defendant  in 
error  Robert  Lucas,  who  is  one  of  the  children  and  heirs 
at  law  of  B.  S.  Lucas  deceased,  for  the  period  of  ten  years 
tfrom  and  after  said  date.  This  action  was  subsequently 
brought  by  the  plaintiffs,  as  tenants  in  common,  to  assert 
their  rights  to  said  property  as  heirs  of  R.  W.  Lucas, 
claiming  that  the  conveyance  first  above  mentioned  and  also 
the  said  lease  are  void  and  ineffectual  for  the  purpose  of 
piBissing.  title  or  conferring  any  right  of  possession  as  against 
them. 

The  cause  as  presented  to  the  district  court  involved  sev- 
eral interesting  and  important  questions  which  are  not  nec- 
essarily included  in  the  present  investigation,  and  will  not, 
therefore,  receive  more  than  a  passing  notice. 

It  is  argued  by  the  plaintiffs:  (1.)  That  the  deed  from 
R.  S.  to  Ada  W.  Lucas  was  never  delivered  in  such 
manner  as  to  give  effect  thereto  as  a  conveyance  of  real 
estate.  (2.)  It  was  made  in  lieu  of  a  will  to  take  effect, 
if  at  all,  after  the  death  of  the  grantor.  (3.)  If  deliv- 
ered as  claimed,  it  was  made  with  intent  to  provide  for 
the  grantor's  wife  by  conveyance  of  all  his  property,  with 
Botbiag  reserved  for  his  children,  a  provision  unreasonable 
and,  therefore,  void.  Mr.  Lucas,  at  thie  date  of  the  deed, 
was  contemplating  a  visit  to  the  Centennial  Exposition  at  the 
city  of  Philadelphia,  and  there  is  evidence  strongly  tending 
to  prove  that  he  was  possessed  by  a  morbid  fear,  amounting  al- 
most to  a  conviction,  that  he  would  not  11  ve  to  return.  There 
is  also  evidence  which  would  warrant  the  inference  that  the 
conveyance  was  originally  intended  rather  as  a  testamentary 
disposition  of  the  property  therein  mentioned,  to  take  effect 
after  the  death  of  the  grantor.  Mrs.  Lucas,  it  should  be 
remarked,  died  some  time  previous  to  the  commencement 
of  this  action,  and  the  question  of  the  understanding  be- 
tween herself  and  her  husband  at  and  before  the  execution 
of  the  deed  is  left  in  doubt.  The  defendant,  who  was  then 
a  member  of  his  father's  family,  testified  as  follows:  '^I 
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think  the  day  before  tnj  father  started  to  the  CenteDoial  he 
handed  the  deed  over  to  my  mother  and  said,  '  Here,  Ada, 
is  the  deed.  I  have  turned  everything  over  to  yo%  and  in 
<!a8e  I  die,  or  anything  happens  to  me,  yon  will  have  no 
trouble.'  *  ^  *  Mother  took  the  deed,  saying:  'O, 
there  is  not  going  to  anything  happen  to  you.'''  Bat 
whatever  may  have  been  the  intention  of  the  grantor  at  the 
time  to  which  we  have  referred,  there  is  evidence  of  a  snb- 
sequent  delivery  with  intent  to  invest  the  grantee  with  the 
legal  and  equitable  title  to  the  property  in  controversy. 
To  Mr.  Frady,  who  accompaniecT  him  on  his  visit  to  Phila- 
delphia, he  remarked  after  his  return  that  he  intended  to 
leave  the  deed  in  force — that  Mrs.  Lucas  should  keep  the 
family  together;  and  about  three  weeks  before  his  death  he 
remarked  to  the  witness,  in  the  presence  of  Mrs.  Lucas, 
that  he  had  conveyed  the  homestead,  together  with  the 
other  property,  to  his  wife,  and  that  the  details  were  all 
fixed.  Mr.  Hall,  a  neighbor  and  intimate  acquaintance, 
testified  that  Mr.  Lucas  assured  him  during  his  last  sick- 
ness, and  about  a  month  before  his  death,  that  everything 
(referring  to  his  property)  was  fixed  up  in  the  event  of  his 
death,  and  that  Mrs.  Lucas,  who  was  present  at  the  time, 
got  the  deed  and  showcJ  it  to  the  witness.  J.  H.  Brown, 
who  had  for  several  years  been  engaged  with  Mr.  Lucas  in 
business,  and  through  whom  the  latter  acquired  title  to 
most  of  the  real  estate  conveyed,  testified  to  a  conversation 
with  him,  Lucas,  a  fesv  days  previous  to  the  execution  of 
the  deed,  in  which  he  remarked  to  the  witness  that  he  was 
about  to  convey  his  property  to  his  wife;  that  her  money 
had  paid  for  it,  and  that  it  in  equity  belonged  to  her.  He 
testified  further  that  the  lands  described,  with  the  exception 
of  the  grantor's  homestead,  were  paid  for  by  the  proceeds 
of  drafts  drawn  in  favor  of  Ada  W.  Lucas,  and  wliich,  ac- 
cording to  information  derived  from  the  husband  of  the 
latter,  represented  her  interest  in  the  estate  of  her  father, 
who  died  some  time  previous  thereto  in  the  state  of  Iowa. 


Vol.  44]         JANUARY  TERM,  1895.  763 


^Vftiuer  ▼.  Lucas. 


There  is  other  evidence  tending  to  prove  the  possession  by 
Mrs.  Lucas  of  property  in  her  own  right  derived  from  the 
source  above  mentioned.  It  is  also  shown  that  after  her 
removal  with  her  husband  to  Pierce  county,  in  the  year 
1871,  she  taught  school  a  considerable  part  of  each  year, 
and  that  her  earnings  therefrom  amounted  to  nearly,  if  not 
quite,  $1,100,  which,  with  the  exception  of  about  |200, 
was  used  to  defray  the  expenses  of  the  family.  To  Mr. 
Robertson,  in  a  conversation  two  or  three  months  before 
his  death,  Lucas  stated  that  he  had  conveyed  all  of  his 
property,  real  and  personal,  to  his  wife;  that  the  purpose 
of  such  conveyance  was  to  prevent  a  disposition  thereof  by 
the  probate  court,  and  that  he  preferred  to  dispose  of  it 
himself.  The  evidence  of  plaintififs  tends  to  sustain  each 
of  the  propositions  asserted  by  them,  and  would,  it  may  be 
conceded,  have  supported  a  finding  in  their  favor ;  but  the 
district  court  having  determined  the  issues  in  favor  of  the 
defendant,  we  can  perceive  no  sufficient  ground  upon  which 
to  interfere. 

The  doctrine  has  been  freely  asserted  by  this  court  that 
the  deed  of  a  husband  to  his  wife,  although  void  at  com- 
mon law,  will  be  upheld  whenever  equitable  grounds  exist 
therefor,  such,  for  instance,  as  a  valuable  consideration. 
(Smith  V.  Dean,  15  Neb.,  432;  Johnson  v.  Vandervort,  16 
Neb.,  144;  Furrow  v.  Athey,  21  Neb,,  671 ;  Ward  v.  Par- 
Kn,  30  Neb.,  376;  HUl  v.  Fouse,  32  Neb.,  637.)  In  Fur^ 
row  V.  Athey,  a  case  quite  similar  to  the  one  before  us,  the 
court,  by  Reese,  J.,  after  holding  the  money  received  by 
the  grantor  from  his  wife^s  sejuirate  estate  to  be  a  sufficient 
consideration  for  the  deed  to  her,  says:  ''But  aside  from 
this  we  can  see  no  reason  why  the  decree  of  the  district  court 
is  not  correct.  It  appears  that  in  1868  Charles  Furrow, 
the  husband,  now  deceased,  purchased  the  land  in  question 
from  tlio  United  States.  At  that  time  he  with  defendant, 
his  wife,  settled  upon  it  and  resided  there  together  until 
bis  death,  which  occurred  in  1880.     In  1879,  while  in 
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poor  healthy  he  conveyed  the  premises  to  her.  It  was  their 
home.  They  had  a  family  of  children,  the  plaintiffs,  and 
the  deed  was  evidently  executed  to  her  in  order  that  she 
might  be  enabled  to  rear  and  educate  the  family,  in  which 
she  was  as  much  interested  as  the  husband,  and  which  he 
fully  understood  at  the  time  he  made  the  conveyance.  If 
it  had  been  made  to  a  third  party  as  a  trustee,  and  by  him 
conveyed  to  defendant,  it  perhaps  would  never  have  been 
questioned.  It  is  just  as  good  without  such  intervention." 
The  foregoing  language  is  quite  as  applicable  to  the  facts 
of  the  case  as  found  by  the  district  court,  and  must  be 
regarded  as  decisive  of  the  question  under  consideration. 

It  is  alleged  by  defendant,  and  not  seriously  disputed^ 
that  160  acres  of  the  premises  in  controversy,  to-wit,  the 
south  half  of  the  northwest  quarter  and  the  north  half  of 
the  southwest  quarter  of  section  35,  was  in  the  deed  of  R* 
S.  Lucas  by  mistake  described  as  the  corresponding  subdi- 
vision of  section  34.  Plaintiffs'  counsel  treat  the  answer 
as  an  application  for  a  reformation  of  said  deed,  although 
we  find  no  prayer  therefor,  and  argue  that  such  relief 
should  be  denied  for  two  reasons :  (1.)  The  conveyance  from 
R.  S.  Lucas  was  purely  voluntary  and  will  accordingly  not 
be  corrected  by  a  court  of  equity  without  the  consent  of  all 
parties  interested.  (2.)  The  defendant's  claim  comes  too  late 
after  an  interval  of  thirteen  years.  Referring  to  the  first 
contention,  it  is  sufficient  to  say  that  the  district  court,  as 
we  have  seen,  evidently  found  that  the  money  received  by 
Lucas  from  his  wife's  separate  estate  was  a  sufficient  con- 
sideration for  the  conveyance,  and  that  it  cannot  be  re- 
garded as  voluntary  within  the  meaning  of  the  authorities 
to  which  we  are  referre<l  by  counsel.  As  to  the  second 
contention,  it  may  be  said  that  Mrs.  Lucas  took  possession 
of  the  160  acres  in  question  soon  after  the  death  of  her 
said  husband,  and  asserted  title  thereto  continuously  until 
the  time  nf  her  death,  more  tliau  ten  years  later.  In  the 
year  1884,  in  an  action   in  the  district  court  of  Pierce 
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county  ill  which  the  said  Ada  W.  Lucas,  then  Seeley,  was 
plaintiff  and  Woods  Cones,  administrator  of  the  estate  of 
tlie  said  R.  S.  Lucas,  was  defendant,  a  decree  was  entered 
correcting  said  deed  so  as  to  include  the  property  above  de- 
scribed in  section  35.  It  is  claimed,  and  may  be  conceded, 
that  the  decree  mentioned  is  void  as  against  the  heirs  of 
the  said  E.  8.  Lucas.  The  fact  of  the  decree  is,  however, 
material,  as  bearing  upon  the  contention  that  said  claim  is 
now  too  stale  for  cognizance  by  a  court  of  equity.  John- 
8on  V,  Vandet^oort,  supra,  relied  upon  by  plaintiffs  in  this 
connection,  is  not  in  point:  (1.)  Because  there  was  therein 
no  consideration  or  other  equitable  grounds  upon  which  to- 
sustain  the  conveyance.  (2.)  There  was  no  attempt  by  the 
wife  to  assert  any  claim  of  title  or  otherwise  under  the 
deed  for  more  than  seventeen  years  after  its  execution.  We 
have  no  doubt  that  Mrs.  Lucas,  had  she  survived,  might 
successfully  interpose  her  equitable  title  as  a  del'euse  to  an 
action  of  like  nature  by  these  plaintiffs.  {Dale  v.  Hunne- 
man,  12  Neb.,  221;  Sialnjv.  Houael,  35  Neb.,  160.)  And 
her  title  at  the  date  of  the  lease  is  available  to  the  defend- 
ant in  this  action. 

There  is  a  further  contention,  viz.,  that  the  defendant 
failed  to  perform  the  conditions  of.  the  lease  by  the  fur- 
nishing of  vegetables  and  other  provisions  to  Mrs.  Lucas 
as  stipulated  therein,  and  that  he  must  therefore  be 
"deemed  holding  over  his  term."  (Civil  Code,  sec.  1021.) 
It  does  not  appear,  however,  that  uny  complaint  >yas  ever 
made  by  the  party  most  concerned  during  her  lifetime,  and 
the  terms  and  conditions  of  the  lease  or  the  manner  of 
their  performance  cannot,  for  the  purpose  of  this  action,  be 
of  interest  to  the  plaintiffs,  since  they  claim  through  their 
father,  R.  S.  Lucas,  and  in  effect  disclaim  any  title  derived 
through  their  mother.  The  judgment  must,  for  reasons 
stated,  be 

Affirmed. 
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___-,  Magnus  Weber  v.  Freeman  P.  £irk£NDAll  et  al. 

44    706 

48    810 

'44    7601  FiLBD  APRIL  16,  1895.      No.  5050. 

(A    291 

■77-=-i\  1.  Beview:  Findings  of  Court:  Motion  fob  Nkw  Trial.    A 

68  301/  motion  for  a  now  trial  is  as  cieential  to  a  review  in  this  oovrt  bj 


petition  in  error,  where  the  jadgment  or  order  oomplaiDed  of  is 
based  apon  findioiss  of  the  ooart,  as  npon  the  Terdict  of  a  jury. 

?.  Motion  for  New  Trial.  Primarily  the  office  of  a  motion  for 
a  new  trial  is  to  afford  the  court  an  opportonity  to  correct  errors 
in  its  own  proceed ingd  without  sabjectiog  parties  to  the  expense 
and  iBconrenience  of  appeal  or  petition  in  error. 

3.  Oourts:    Power  to  Correct  ERRORa    The  power  to  oorreel 

errors  in  their  own  proceedings  is  inherent  in  all  conrts  of  gen- 
eral  jurisdiction,  and  in  the  exercise  of  that  discretion  they  are 
governed  not  alone  by  this  solieitade  for  the  rights  of  litigants 
hot  also  by  considerations  of  justice  to  themselves  as  instru- 
ments provided  for  the  impartial  administration  of  the  law. 

4.  Beview :  Discretion  of  Trial  Court.    A  stronger  case  wiU 

be  required  for  interference  by  this  court  on  account  of  an  order 
setting  aside  a  verdict  resulting  in  a  second  trial  on  the  merits 
of  a  cause  than  where  the  motion  therefor  is  denied.  {Bifler  «. 
J3aJber,40Neb.,  325.) 

6.  Payment :  Durbss.  Payments  or  concessions  exacted  from  the 
owner  of  property  unlawfully  withheld,  in  order  to  obtain  pos- 
session thereof,  where  the  detention  is  accompanied  by  imme- 
diate hardship  or  irreparable  injury,  mi^  be  avoided  on  the 
ground  of  compulsion,  although  not  amounting  to  technical 
duress.  {Fitzgerald  v,  Fitzgerald  dk  Mallorg  CbnstnicCtea  L'o,^  44 
Neb.,  463.) 


:  .  But  one  threatened  with  civil  prooesa,  unaccom- 
panied by  any  act  of  hardship  or  oppressioO,  is  required  to  make 
his  defense  in  the  first  instance  to  the  merits  of  the  claim,  and 
cannot  postpone  litigation  by  paying  the  demand  and  afterward 
maintain  an  action  therefor. 

Rehearing  of  case  reported  Id  39  Neb.,  193. 
Charles  W.  Tlaller^  for  plaintiff  in  error* 
Montgomery,  Charlton  &  HaU,  contra. 
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A  judgment  of  reversal  was  entered  in  this  oonrt  at  the 
January,  1894,  term  (see  39  Neb.,  193);  but  a  rehearing 
was  thereafter  ordered  upon  discovering  that  a  material 
part  of  the  record  had  been  overlooked  by  us.  The  essen- 
tial facts  are  as  follows:  At  the  May,  1890,  term  of  the 
district  court  of  Douglas  county  a  trial  was  had  to  a  jury 
upon  the  issues  stated  in  the  opinion  heretofore  filed,  re- 
sulting in  a  verdict  for  th.e  plaintiff  in  the  sum  of  $813.02, 
the  amount  claimed  by  him,  with  interest  Afterwards,  and 
within  three  days,  a  motion  for  a  new  trial  was  made  by  the 
defendants,  in  which  the  following  grounds  were  assigned. 

1.  The  verdict  is  not  sustained  by  sufficient  evidence. 

2.  The  verdict  is  contrary  to  law. 

3.  Errors  of  law  occurring  at  the  trial,  duly  excepted  to. 

4.  The  court  erred  in  giving  certain  instructions  to  which 
the  defendants  excepted. 

6.  The  court  erred  in  refusing  to  give  certain  instruc- 
tions asked  by  the  defendants,  to  which  defendants  duly 
excepted. 

During  the  same  term,  but  more  than  three  days  subse- 
quent to  the  finding  of  the  verdict,  tiie  defendants  were 
permitted,  over  the  objection  of  the  plaintiff,  to  amend 
their  motion  for  a  new  trial  by  specifically  numbering  the 
instructions  referred  to  in  the  fourth  and  fifth  specifications 
thereof.  At  the  September,  1890,  term  an  order  was  made 
sustaining  the  motion  for  a  new  trial  and  setting  aside  the 
verdict  for  the  plaintiff.  At  the  February,  1891,  term  the 
cause,  again  coming  on  for  trial,  wus,  by  written  stipula- 
tion, submitted  to  the  court,  a  jury  being  waived,  ou  the 
evidence  taken  at  the  previous  trial,  which  had  been  pre- 
served in  the  form  of  a  bill  of  exceptions,  duly  authenti- 
cated by  the  trial  judge.  The  second  trial  resulted  in  a 
judgment  for  the  defendants,  based  upon  certain  findings  of 
fact.     The  record  shows  neither  a  motion  for  a  new  trial, 


1 
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nor  exceptions  to  the  findings  of  the  eonrt,  and  the  errors 
alleged  all  relate  to  the  former  trial^  viz.: 

**  1.  The  court  erred  in  permittiog  the  defendants  to  file 
the  amended  motion  for  a  new  trial. 

"  2.  The  court  erred  in  granting  a  new  trial. 

''3.  The  court  ersed  in  entering  said  judgment  and 
order." 

It  is  true  an  exception  was  noted  to  the  entering  of  the 
judgment  on  the  findings^  but  that  fact  alone  will  not  en- 
title the  plaintiff  to  have  said  judgment  reviewed  in  this 
proceeding.  A  motion  for  a  new  trial  is  just  as  essential 
as  the  basis  of  proceedings  in  error  where  the  final  judg- 
nient  or  order  rests  upon  findings  by  the  court  as  upon  the 
verdict  of  a  jury.  (  Weitz  v.  Wolfe^  28  Neb.,  600;  Carlow  c. 
Aultman,  28  Neb.,  672;  Gaughran  v.  Crosby,  33  Neb.,  34.) 
The  plaintiff,  from  his  failure  to  interpose  proper  objections 
thereto,  is  presumed  to  have  been  satisfied  with  the  find- 
ing-} and  judgment  of  the  district  court.  But  assuming 
what  cannot  be  conceded,  that  the  regularity  of  the  order 
setting  aside  the  verdict  is  presented  by  this  record,  we  dis- 
cover therein  no  error  calling  for  a  reversal  of  the  judg- 
ment. It  will  be  assumed,  also,  for  the  purpose  of  this 
investigation,  that  the  second,  or  amended,  motion  for  a 
new  trial  was  without  authority  of  law,  and  is  in  fact  a 
mere  nullity.  Such  being  the  case  the  inference  is  that  the 
order  complained  of  is  based  upon  the  original  motion, 
which,  as  we  have  seen,  is  identical  with  the  second,  except 
that  the  instructions  therein  referred  to  are  not  specifically 
numbered.  Our  investigation  is  accordingly  limited  to  a 
single  inquiry,  viz.,  were  the  specifications  of  the  motion 
sufficient  to  entitle  the  defendants  to  an  examination  by  the 
trial  court  of  the  questions  thereby  sought  to  be  raised? 
The  important  distinction  between  the  rules  applicable  to 
})etitions  in  error  and  motions  for  new  trials  is  frequently 
overlooked. 

It  is  the  settled  rule  of  this  court  that  alleged  errors  will 
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be  disregarded  unless  specifically  assigned  in  the  petition  in 
-error.  But  the  Code,  section  317,  as  amended  in  1881,  pro^ 
vides:  ''It  shall  be  sufficient,  however,  in  assigning  the 
grounds  of  the  motion  [for  a  new  trial]  to  assign  the  same 
in  the  language  of  the  statute  without  further  or  other 
particularity/^  Primarily,  the  office  of  a  motion  for  a  new 
trial  is  to  afford  the  court  an  opportunity  to  correct  errors 
in  the  proceedings  before  it  without  subjecting  parties  to  the 
•expense  and  inconvenience  of  appeal  or  petition  in  error. 
And  for  that  purpose  the  fourth  and  fifth  assignments  of 
the  motion  appear  to  be  quite  sufficient.  Indeed,  we  do  not 
•doubt  the  power  of  the  trial  court  to  re-examine  its  record 
and  to  set  aside  a  verdict  on  account  of  prejudicial  error  on 
jts  own  motion  in  the  absence  of  a  request  by  either  party. 
Such  was  the  rule  of  the  common  law  in  Rex  v.  Hotty  6  T. 
R.  [Eng.],  438;  Rex  v.  AtkinsoUy  5  T.  R.  [Eng.],  437,  note 
•a;  Rex  v,  Gough,  2  Doug.  [Eng.],  796.  Nor  has  the  rule 
been  changed  by  statute.  {Williams  v.  State^  5  Mo.,  480; 
Simpson  v.  Blunts  42  Mo.,  544;  McCabe  v.  Leiois,  76  Mo., 
501;  -E.  0.  Stanard  Milling  Co.  v.  White  Line  Central 
Transit  Co.,  26  S.  W.  Rep.  [Mo.],  704;  State  v.  3IcCrea,  3 
So.  Rep.  [La.],  380;  Thompson,  Trials,  2411.)  The  rule 
thus  recognized  has  not  only  the  sanction  of  authority,  but 
rests  upon  the  soundest  and  most  satisfactory  reasons.  The 
power  is  inherent  in  all  courts  of  general  jurisdiction  to 
<X}rrect  errors  committed  by  them  which  are  clearly  preju- 
dicial to  the  parties,  and  their  power  in  that  respeibt  is  ex- 
ercised not  alone  on  account  of  their  solicitude  for  the  rights 
of  litigants,  but  also  in  justice  to  themselves  as  instruments 
provided  for  the  impartial  administration  of  the  law.  Lest 
our  position  be  misunderstood,  we  repeat  that  for  the  pur- 
pose of  review  by  petition  in  error,  assignments  in  the  lan- 
guage of  the  motion  in  this  case  would  be  disregarded  by 
the  reviewing  court  as  too  indefinite;  but  as  an  application 
addressed  to  the  trial  court  for  a  review  of  its  own  record 
the  motion  is  o[>en  to  no  such  objection. 
53 
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A  stronger  case  will  be  required  to  warranl  a  reversal  ou 
account  of  an  order  setting  aside  a  verdict  resalting  in  a 
second  trial  on  the  merits  of  the  cause  than  where  the 
motion  therefor  is  denied.  {Bigler  v»  Baker,  40  Neb.,  325.) 
Other  courts  have  gone  further  and  held  that  such  an  order 
is  not  reversible  error  unless  the  reviewing  court  can  see 
beyond  reasonable  doubt  that  there  is  manifest  and  mate- 
rial error  therein  in  a  pure  and  unmixeil  question  of  law, 
and  except  for  which  it  would  not  have  been  made.  (City 
of  Sedan  v.  Church,  29  Kan.,  190.)  In  Ryan  v.  Topeka 
Bridge  Co.,  7  Ean.,  207,  it  was  held  that  where  error  i» 
alleged  in  the  sustaining  of  a  motion  for  a  new  trial  it 
must  appear  affirmatively  that  none  of  the  grounds  of  the 
motion  are  sufficient  before  the  party  complaining  will  be 
entitled  to  a  reversal.  So  far  as  the  record  discloses 
the  case  presented  is  the  ordinary  one  of  a  difference  of 
opinion  between  the  judge  and  jury  regarding  the  effect  to 
be  given  the  evidence,  and  according  to  the  established 
rule  of  the  court  the  order  sustaining  the  motion  is  not 
the  subject  of  review.  But  looking  further  into  the  record 
we  found  therein  sufficient  ground  for  setting  aside  the 
verdict  without  regard  to  the  sufficiency  of  the  evidence. 
For  instance,  by  paragraph  No.  5,  given  at  the  request  of 
the  plaintiff,  the  jury  were  instructed  as  follows:  '^The 
threats  to  cause  an  attachment  to  issue  against  the  property 
of  a  person  when  no  ground  for  attachment  exists  is  a 
threat  M  detain  said  property  unlawfully."  It  has  been 
frequently  held,  and  may  be  accepted  as  sound  law,  that 
payments  or  concessions  exacted  from  the  owner  of  prop- 
erty unlawfully  withheld,  in  onler  to  obtain  possession 
thereof,  where  the  detention  is  accompanied  by  immediate 
hardship  or  irreparable  injury,  may  be  avoided  on  the 
ground  of  compulsion,  although  not  amounting  to  techni- 
cal duress.  (See  Fitzgcrdld  v,  Fiizgerald  &  MaUory  Con- 
strudion  Co.,  44  Neb.,  463,  and  authorities  cited.)  But  the 
mere  apprehension  of  legal  proceedings,  unaccompanied  by 
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any  act  of  hardshrp  or  oppression,  has  never  been  held  suffi* 
<'ient  ground  for  the  avoiding  of  a  contract.  The  books, 
on  the  other  liand,  abound  in  cases  holding  that  where  the 
parties  are  on  terms  of  equality  towards  each  other,  one 
threatened  with  civil  process  is  required  to  make  his  defense 
in  the  first  instance  to  the  merits  of  the  claim,  and  cannot 
postpone  litigation  by  paying  the  demand  and  afterward 
maintain  an  action  therefor.  No  court  would  be  war- 
ranted in  going  further  in  protecting  parties  against  un- 
conscionable demands  than  did  we  in  the  opinion  hereto* 
fore  filed  in  this  case;  and  yet  the  ground  of  our  con* 
elusion  therein  was  not  alone  the  threatened  attachment, 
but  also  the  detention  of  the  plaintiff,  amounting  to  phys* 
ical  restraint,  and  the  alleged  fraudulent  representations 
with  regard  to  his  liability  for  the  indebtedness  claimed. 
In  no  possible  view  of  the  record  can  the  order  setting 
aside  the  verdict  be  regarded  as  reversible  error,  hence  the 
judgment  must  be  . 

Affirmed* 


44    77J 

N.  O.  Pbterson  v.  Elizabeth  Lodwick  et  al.       .^^  "^ 

Filed  Apbil  16,  1895.    No.  6914. 

1.  Bepleyin:  Pboof.    In  an  action  of  replevin  it  deyoWes  upon 

the  plaintiff  to  prove  the  ownership  of  the  property  in  contro- 
versy, aUeged  in  the  petition,  his  right  to  immediate  ponseesion 
thereof,  and  that  it  is  wrongfallj  detained  by  the  defendants. 

2.  :  -. .     The  facts  necessary  to  be  established  to  entitle  a 

plaintiff  in  replevin  to  recover  most  be  shown  to  have  existed 
at  the  time  the  action  was  commenced. 

3.  :  :  DiBKCTiNO  Verdict.     The  plaintiff  in  this  case 

having  failed  to  prove  facts  safflcient  to  entitle  him  to  recover, 
it  was  not  error  for  the  ooart  to  direct  the  jury  to  return  a  ver> 
diet  for  defendants. 
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Error  from  the  district  court  of  Pierce  county.  Tried 
below  before  Allen,  J. 

Barnes  &  Tyler^  for  plaiotiff  in  error. 
Wigton  &  Whitliam,  contra* 

Harrison,  J. 

On  the  24th  day  of  May,  1887,  the  plaintiff  in  error 
commence  an  action  of  replevin  against  the  defendants  in 
«rror  in  the  district  court  of  Pierce  county  to  recover  the 
possession  of  one  brown  mare,  about  eight  years  old,  of  the 
value  of  $125,  of  which  he  alleged  in  the  petition  filed  he 
was  the  owner  and  entitled  to  the  immediate  possession, 
and  also  alleged  the  unlawful  and  wrongful  detention  ot 
the  property  by  the  defendants.  The  answer  of  the  de- 
fendants was  a  general  denial,  except  as  to  the  value  of  the 
animal^  which  was  admitted  to  be  $125,  the  value  pleaded 
in  the  petition.  During  a  term  of  the  district  court  in 
Pierce  county,  and  on  March  22,  1892,  a  jury  was  im|)an- 
eled  for  a  trial  of  the  issues  and  the  plaintiff  introduced  his 
testimony,  at  the  close  of  which  the  defendants  moved  the 
court  to  direct  the  jury  to  return  a  verdict  in  their  favor, 
which  motion  was  sustained  and  the  court  so  directed  or 
instructed  the  jury,  in  accordance  with  which  instruction  a 
verdict  was  returned  for  defendants.  A  motion  for  a  new 
trial  was  filed  on  behalf  of  plaintiff,  and  on  hearing  was 
overruled  and  judgment  rendered  for  the  defendants.  The 
plaintiff  has  removed  the  case  to  this  court  for  review. 

It  appears  that  one  F.  C.  Eldred,  who  was  probably 
the  former  owner  of  the  animal  in  controversy,  executed 
and  delivered  to  the  Norfolk  National  Bank  a  chattel 
mortgage,  in  which  it  was  claimed  the  animal  in  suit  was 
included,  and  also  made  and  delivered  to  the  Farmers  & 
Merchants  Bank  of  Norfolk,  Nebraska,  a  chattel  mortgage, 
in  which  it  was  claimed  this  animal  was  also  included^  sub- 
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ject  to  the  prior  mortgage  to  tlie  Norfolk  National  Bank; 
that  the  baoks  took  possession  of  this  and  other  property 
covered  by  the  mortgages  and  subsequently  sold  it,  the 
mare  in  dispute,  to  the  plaintiff.  During  the  trial  the 
mortgage  given  by  Eldred  to  the  Norfolk  National  Bank, 
or  a  certified  copy  of  It,  was  offered  in  evidence  by  the 
plaintiff  and  an  objection  was  interposed  for  defendants 
that  it  was  ^Mncompetent,  irrelevant,  immaterial,  and  no 
proper  and  sufficient  foundation  has  been  laid;  that  thede- 
Bcription  of  the  property  in  the  mortgage  was  too  indefi- 
nite/' The  objection  was  sustained  and  the  instrument  of- 
fered excluded,  to  which  ruling  the  plaintiff  excepted,  and 
one  assignment  of  error  refers  to  this  action  of  the  court. 
A  similar  objection  was  made  to  the  offer  to  introduce  the 
mortgage  by  Eldred  to  the  Farmers  &  Merchants  Bank, 
with  a  like  result.  Counsel  for  plaintiff  state  in  their  brief 
that  the  action  of  the  court  in  excluding  the  mortgages  wa& 
based  upon  their  invalidity  by  reason  of  the  indefiniteness 
of  the  description  of  the  property  contained  in  them.  It 
is  then  assigned  as  error:  ''The  court  erred  in  excluding 
the  written  agreement  of  F.  C.  Eldred  on  the  9th  day  of 
March,  1887,  on  the  back  of  said  chattel  mortgage.  Said 
agreement  being  marked  'Exhibit  C.'^'  The  agreement 
referred  to  was  as  follows:  "For  value  received  I  hereby 
relinquish  all  right  and  claim  in  and  to  any  and  all  the 
within  described  property,  and  hereby  authorize  the  owner 
of  the  mortgage,  and  the  owner  of  the  second  mortgage 
given  to  Farmers  &  Merchants  Bank  of  Norfolk,  Ne- 
braska, on  same  property,  to  sell  and  convey  absolute  tith* 
to  said  property  at  private  or  public  sale,  as  may  to  them 
or  either  of  them  seem  best,  without  notice,  by  publication 
or  otherwise,  and  that  said  property  may  be  sold  at  Plain- 
view,  Nebraska,  or  in  the  town  of  Pierce,  Nebraska. 
Signed  March  9,  1887."  And  a  further  allegation  of  er- 
ror is:  "The  court  erred  in  excluding  the  chattel  mortgage 
executed  and  delivered  to  the  Farmers  &  Merchants  Bank 


774  NEBRASKA  REPORTS.  [Vou  44 


Petenon  t.  Lodwlck. 


by  F.  C.  Eldred  on  the day  of  Janaary,  1887,  which 

is  marked  '  Exhibit  B.'  The  property  in  controversy  heing 
described  in  said  mortgage."  And  further  that:  "The  court 
erred  in  ezchiding  the  parol  evidence  offered  on  the  part 
of  the  plaintiff  to  show  that  the  property  in  controversy  in 
this  cause  was  a  part  of  the  identical  property  described  in 
the  mortgage  marked  '  Exhibit  B/  and  for  the  further 
identification  of  said  property."  And  also:  "That  thecourt 
erred  in  excluding  tlie  evidence  of  witness  N.  A.  Rainbolt 
on  plaintiff's  part  to  show  that  the  property  in  controversy 
was  by  F.  C.  Eldred  on  the  9th  day  of  March^  1887,  and 
in  the  forenoon  of  said  day,  sold  and  delivered  to  him  and 
turned  out  to  him  as  agent  for  the  mortgagors,  which  was 
a  bona  fide  pre-existing  debt  due  from  said  Eldred  to  saivl 
banks." 

It  is  contended  by  counsel  for  defendants  that  this  being 
an  action  of  replevin,  the  defendants'  plea  of  general  de- 
nial threw  upon  the  plaintiff  the  burden  of  proving  his 
right  to  immediate  |)ossession  of  the  animal  in  controversy, 
and  also  the  unlawful  and  wrongful  detention  of  it  by  the 
defendants,  and  that  he  failed  to  do  so,  and  that  the  actions 
of  the  court  in  excluding  the  evidence  indicated  in  the  as- 
signments of  error  as  hereinbefore  quoted,  if  erroneous, 
which  they  claim  they  were  not,  could  not  and  did  not 
prejudice  the  rights  of  plaintiff.  The  only  testimony  ad- 
duced to  show  ownership  and  right  to  property  in  the 
plaintiff  w^as  contained  in  the  evidence  of  Greorge  L.  lies, 
a  portion  of  which  was  in  relation  to  a  sale  made  by  him 
of  the  property  taken  under  the  mortgages  of  the  banks^^ 
and  of  the  mare  in  dispute,  to  the  plaintiff.  He  stated  as 
follows : 

Q.  Mr.  lies,  you  may  state— do  you  know  the  horse  in 
oontroversy  in  this  suit — did  you  ever  see  it? 

A.  Yes,  sir. 

Q.  And  you  may  state  when  and  where«and  under  what 
circumstances  you  first  saw  the  animal. 
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A.  The  total  amount  of  property  taken  under  botli 
mortgages  was  turned  over  to  Owen  Carrabine.  Owen 
Carrabine  remained  at  Plain  view  some  days,  protected  the 
«heep  by  shed  and  made  arrangements  for  the  care  of  the 
horses,  and  piled  up  the  machinery  and  got  all  the  property 
in  shape,  and  then  came  to  Norfolk,  and  with  both  mort- 
gages in  my  possession  I  went  to  Plainview  shortly  after 
they  were  Uiken,  and  at  a  private  sale  and  at  auction,  I  sold 
off  the  pro|)erty. 

Q.  To  whom  did  you  sell  the  horse  in  controversy  in 
this  case? 

A.  To  a  young  man  by  the  name  of  JPhillips. 

Q.  Do  you  know  what  became  of  the  horse  then? 

A.  I  turned  it  over  to  him. 

Q.  Do  you  know  whether  he  sold  the  horse  to  Peterson, 
the  phiinliff  in  this  suit? 

A.  I  may  be  mistaken  in  the  name,  I  sold  to  a  young 
man. 

Q.  You  sold  to  the  plaintiff  in  this  case? 

A,  Yes,  sir. 

Q,  What  did  he  pay  for  it? 

A.  To  the  best  of  my  recollection  he  gave  $105. 

Q.  And  you  delivered  to  him  the  horse? 

A.  Yes,  sir. 

4c  *  *  «  *  «  * 

Q.  You  state  that  the  animal  in  controversy  in  this  case, 
which  was  sold  to  Peterson,  the  plaintiff,  was  taken  posses* 
sion  of  by  him? 

A.  By  who? 

Q.  By  Peterson,  the  plaintiff  in  this  case. 

A.  After  I  sold  it ;  yes,  sir. 

This  evidence  tended  (o  prove  that  at  a  date  subsequent 
to  the  9th  of  March,  1887,  and  very  near  in  point  of  time 
to  that  date,  the  mare  in  dispute  was  sold  and  delivered  to 
the  phiintiff,  but^did  not  establish  that  on  the  date  of  the 
24th  of  May,  1887,  the  plaintiff  was  either  the  owner  of 
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the  property  or  entitled  to  its  possessioD|  or  its  wrongful 
detention  by  the  defendants.  Under  the  issues  as  joined 
by  the  pleadings^  the  petition,  and  the  general  denial  of  the 
answer  it  devolved  upon  the  plaintiff  to  show,  first,  that  he 
was  the  owner  of  the  property  replevied ;  second,  that  he 
was  entitled  to  immediate  possession  of  it;  and  third,  that 
it  was  wrongfully  detained  by  the  defendants.  {Moore  v» 
Kepner^  7  Neb.,  291 ;  Blue  Valley  Bank  v.  Bane,  20  Neb.^ 
294;  Gillespie  v.  Brown,  16  Neb.,  458;  Wilson  v.  Fuller, 
9  Kan.,  176.)  The  facts  necessary  to  be  established  must 
be  shown  to  have  existed  at  the  date  when  the  action 
was  instituted.  The  evidence  introduced  on  behalf  of 
plaintiff  was  insufficient  to  prove  the  facts  which  it  was 
necessary  for  him  to  establish,  as  hereinbefore  outlined,  in 
order  to  entitle  him  to  recover  in  the  action,  and  the  evi* 
dence  which  was  excluded  would  not  have  aided  him  or 
made  the  proof  any  stronger  in  the  portions  where  it  was 
defective  or  lacking,  as  it  was  wholly  directed  to  showing 
that  the  parties  of  whom  the  plaintiff  purchased  the  mare 
had  the  right  to  make  the  sale,  and  it  was  not  error  to  ex* 
elude  it  at  the  time  during  the  trial  when  the  offer  to  in- 
troduce it  was  made.  It  was  not  then  competent  or  mate* 
rial.  We  can  imagine  a  condition  of  the  case  which  might 
have  arisen  had  the  defendants  produced  evidence  by  which 
an  attack  was  made  upon  plaintiff's  title  as  derived  by  the 
purchase  of  the  property  by  a  showing  that  there  was  no 
right  or  title  in  the  party  from  whom  he  purchased,  then 
the  testimony  which  was  offered  might  have  been  quite 
pertinent  and  proper  to  be  admitted,  but  no  such  attack 
was  made.  The  plaintiff  having  failed  in  his  proof,  it  wa^ 
not  error  for  the  trial  court  to  direct  the  jury  as  it  did,  to 
return  a  verdict  for  defendants.  The  judgment  of  the 
district  court  is 

Affirmed. 
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Fbed  Steinkraus  et  al.,  appellants,  v.  Richard 

korth  bt  al.,  appellees. 

Filed  Apbil  16, 1895.    No.  6915. 

1.  Fraudulent  Conveyanoes:  Tbansagtions  Between  Rela- 
tives: Evidence.  Where  property  is  ooDveyed  from  one  rela- 
tive to  another  as  a  payment  of  an  alleged  past  due  indebted- 
nees,  and  thereby  creditors  of  the  party  making  the  conveyance 
are  deprived  of  their  just  dnes  and  claims,  the  transaction  will 
be  scrntinized  or  exnmiDed  very  closely,  and  its  bona  fides  most 
be  dearly  established.  Plummer  v,  Bummel,  26  Neb.,  147,  fol- 
lowed. 

5L  Review:  Conflicting  Evidence:  The  finding  of  a  trial 
court  based  upon  conflicting  evidence  will  not  be  disturbed  on 
appeal  to  this  court  unless  clearly  wrong. 

is.  Fraudulent  Conveyances :  Evidence.  The  evidence  in  this 
case  examined,  and  held  sufficient  to  sustain  the  findings  of  the 
district  court. 

Appeal  from  the  district  court  of  Pierce  coimty.  Heard 
below  before  Allen/ J. 

Barnes  &  Tyler  for  appellants. 

W.  W.  Quivey  and  Powers  &  Hays,  contra. 

Harrison,  J. 

March  21,  1890,  the  appellees  instituted  this  action  in 
the  district  court  of  Pierce  county.  Tliere  was  alleged  in 
the  petition  then  filed  the  recovery  of  judgments  in  favor^ 
respectively,  of  Richard  Korthy  Henry  Holly,  D.  R.  Alex- 
ander &Co.,  Greorge  A.  Brooks,  the  Fidelity  Oil  Company, 
Farrell  &  Co.,  Jacob  Meyer  &  Co.,  Tolerton-Stetson  Co., 
C  A.  Morrell  &  Co.,  King  Bros.,  E,  P.  Pickenbrock,  and 
Herman  Bros,  against  one  F.  Steinkraus,  and  the  issuance 
of  execution  on  each  of  them  and  the  return  thereof  in- 
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dorsed  no  property  found.  There  was-  alqo  pkaded  the 
transfer  of  certain  property,  including  some  real  estate, 
from  the  judgment  debtor  to  Herman  Steinkraos  of  appel- 
lants, the  transfer  of  the  real  estate  being  by  warranty  deed 
and,  it  was  further  stated,  without  consideration  and  with 
the  intent  to  hinder,  delay,  and  defraud  these  and  other 
creditors,  and  with  the  knowledge  on  the  part  of  the  gnuitee 
of  Herman  Steinkraus  of  such  fraudulent  intent  and  purpose 
of  the  grantor.  There  was  a  further  all^ation  of  a  trans- 
fer by  assignment  of  a  contract  of  purchase  of  certain  other 
real  estate  by  F.  Steinkraus  to  the  Farmers  State  Bank  of 
Plain  view  with  fiaudulent  intent,  but  it  seems  that  this 
branch  of  the  case  was,  during  the  progress  of  the  action, 
abandone<1,  ami  we  need  give  it  no  further  notice.  The 
relief  soiiglit  as  against  the  appellants  F.  and  Herman 
Steinkraus  was  the  setting  aside  of  the  conveyance  from 
the  former  to  the  latter  aud  to  subject  the  real  estate  de* 
scribed  in  the  deed,  or  the  proceeds  derived  from  the  sale 
thereof,  to  the  payment  of  the  judgment  set  ibrth  in  the 
petition.  The  appellants  F.  and  Herman  Steinkraus  filed 
separate  answers,  in  each  of  which  it  was  admitted  that  at 
the  time  stated  in  the  petition  F.  Steinkraus  was  the  owner 
of  the  real  estate  described  therein,  and  that  he  conveyed 
the  same  by  deed  of  general  warranty  to  Herman  Stein- 
kraus and  each  and  every  allegation  of  the  portion  of  the 
petition  in  which  the  fraudulent  character  of  such  transfer 
was  pleaded  was  denied.  A  trial  of  the  issues  resulted  in  a 
decree  in  favor  of  the  judgment  creditors  of  the  amount  due 
to  each,  and  vacating  and  annulling  the  conveyance  of  the 
real  estate  from  F.  to  Herman  Steinkraus,  and  ordering 
the  property  sold,  from  which  the  last  mentioned  parties 
have  appealed  to  this  court. 

The  sole  contention  of  appellants  is  that  the  evidence  was 
insufficient  to  sustain  the  finding  that  the  chai^  of  fraud 
was  proved,  or  to  sustain  a  decree  based  upon  such  finding 
The  testimony  in  the  case  discloses  that  F.  Steinkraus  and 
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Herman  were  father  and  son,  and  that  the  father,  being 
engaged  in  business  at  Plainview,  Pierce  county,  this  state, 
and  heavily  indebted,  on  or  about  the  20th  day  of  Decem- 
ber, 1889,  oonveyed  all  of  his  property  to  the  son,  includ- 
ing the  real  estate  in  controversy  in  this  action.  It  further 
ajipears  that  prior  to  and  during  the  year  1876,  F.  Stein- 
kraua was  engaged  in  business  in  Norfolk,  Nebraska,  and 
that  his  son  Herman,  who  was  living  with  his  father  and 
assisting  him  in  conducting  the  business,  at  some  time  dur- 
ing the  year  1876,  reached  the  age  of  manhood,  and  at  the 
request  of  the  father  remained  with  him  in  the  store,  as- 
sisting him  as  before  and  making  his  home  with  the  father. 
There  does  not  appear  to  have  been  any  definite  arrange- 
ment or  agreement  with  reference  to  what  the  son  was  to 
receive  for  his  services  except  his  board  and  clothing, 
which  he  did  receive,  and  it  is  also  shown  that  he  probably 
also  received  at  times  during  the  continuance  of  this  ar- 
rangement a  little  money.  After  the  lapse  of  about  three 
and  one-fourth  years  the  son  left  home  and  soon  afterwards, 
or  during  the  year  1881,  removed  to  and  resided  upon 
some  land  in  Pierce  county.  May  25,  1881,  some  business 
property  in  Norfolk,  owned  by  the  father,  was  conveyed  to 
the  son,  the  consideration  stated  in  the  conveyance  being 
$1,200.  This,  it  is  claimed  by  appellants,  was  the  amount 
due  the  son  for  services  he  had  |)erformed  in  the  store  dur- 
ing the  three  and  one-fourth  years  after  he  was  twenty-one 
years  of  age,  and  that  the  father,  not  having  money  to  pay 
the  amount,  and  the  son  asking  for  a  settlement,  it  was 
agreed  that  this  property  should  be  conveyed  to  him  in 
payment  of  the  claim.  The  father  remained  in  possession 
and  occupancy  of  the  premises  subsequent  to  the  transfer, 
and  the  son  received  no  rents  or  benefit  of  them.  The 
father  paid  for  repairs  and  insurance  and  also  paid  the 
taxes.  The  appellants  testify  that  he. made  these  {Kiymonts 
as  a  consideration  for  his  use  of  the  property.  In  1888,  or 
about  two  years  after  the  Norfolk  proptfrty  was  conveyed 
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to  Herman  Steinkraas,  it  was  sold  to  O.  Hirsch  for  the 
sum  of  $5,000,  the  negotiation  which  resulted  in  this  dis- 
posal being  conducted  by  the  father,  the  son  being  consulted 
once  or  twice  in  regard  to  it  Two  thousand  five  hun- 
dred dollars  of  the  five  thousand  dollars  was  paid,  and  to 
secure  the  balance  Hirsch  ^ve  a  mortgage  on  the  premises 
purchaiied  by  him.  The  $2,500,  of  the  amount  paid,  was  re- 
ceived by  the  father  and  retained  by  him,  the  sou  getting 
none  of  it.  The  ap[)ellants  testify  that  it  was  loaned  by 
the  son  to  the  father.  Default  was  made  by  the  purchaser 
in  the  payment  of  the  amount  secured  by  the  mortgage  and 
the  mortgage  was  foreclosed,  and  at  the  sale  of  the  prem- 
ises in  tl.e^ foreclosure  proceedings  the  son  purchased  them, 
but  the  evidence  does  not  disclose  whether  he  paid  any 
other  or  further  consideration  for  it  than  the  amount  due 
upon  the  mortgage  which  he  was  foreclosing.  This  was 
in  1887.  Very  soon  afterward,  and  during  the  same  year, 
the  property  was  again  sold,  the  amount  realized  being 
$4,000.  The  father  in  this  as  in  the  prior  sale  ap))ear8*as 
the  party  actively  engaged  in  the  transaction  of  sale  of 
the  property  and  received  and  retained  the  money,  $4,000, 
pr.id,  it  being  claimed  by  appellants  that  it  was  loaned  to 
him  by  the  son.  The  fact  of  the  father  being  the  one  who 
apparently  effected  these  sales  of  this  property  is  explained 
by  the  appellants  in  their  testimony,  in  the  statement  that 
the  son  was  on  his  farm  at  some  considerable  distance  from 
Norfolk,  and  the  father  being  in  the  first  instance  in  pos- 
session of  the  property  and  managing  it,  and  in  the  second 
instance  in  business  in  Plainview,  where  he  was  more  likely 
to  meet  probable  purchasers,  attended  to  the  sales  as  agent 
for  the  son.  The  $2,500  derived  from  the  first  sale  of  the 
Norfolk  property,  subsequent  to  its  transfer  to  the  son,  and 
the  $4,000  from  the  second  sale,  aggregating  $6,500,  and 
the  interest,  although  it  is  nowhere  stated  from  when  to 
when  the  interest  was  calculated  or  at  what  rate,  form 
the  consideration,  $7,050,  as  stated  in  it,  for  the  conveyance 
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made  from  the  father  to  the  son  during  the  month  of  De- 
cember, 1890,  and  which  was  declared  void  by  the  decree 
in  this  case.  We  will  now  revert  to  the  original  transfer 
of  the  Norfolk  property  to  the  son.  There  is  testimony 
in  the  record  which  tends  to  show  that  at  the  time  of  this 
transaction  the  father  was  having  or  expecting  a  contro- 
versy, and  probably  a  lawsuit,  with  some  party  in  Chicago, 
and  several  witnesses  testify  to  conversations  with  the 
father  or  son  when  both  were  present,  in  which  it  was  stated 
that  the  original  transfer  of  the  Norfolk  property  was  made 
to  the  son  because  of  the  difficulty  with  the  man  who  lived 
in  Chicago,  and  the  title  was  to  be  allowed  to  remain  in 
the  son's  name  until  it  was  settled.  This  evidence  is  de- 
nied by  the  appellants.  It  further  appears  that  during  the 
year  1884  the  son  concluded  to  engage  in  the  lumber  busi- 
ness in  the  town  of  Plainview  and  it  was  necessary  that  he 
should  have  about  $2,500  in  money  to  put  into  the  enter- 
prise. This  amount  was,  as  appellants  testify,  furnished 
and  loaned  to  him  by  the  father,  and  repaid  a  few  months 
subsequent  to  the  time  loaned.  It  will  be  rememl)ered  that 
at  the  time  this  transaction  of  loan,  etc.,  occurred  between 
the  father  and  son  the  father  was  indebted  to  the  son  for 
money  derived  from  the  sale  of  the  Norfolk  property  and 
stated  to  have  been  used  by  the  father  as  a  loan  from  the 
son.  In  December,  1890,  when  the  conveyance  was  exe- 
cuted, which  was  set  aside  by  the  court  in  the  present  ac- 
tion, the  father  was  indebted  to  various  creditors,  the  sum 
of  such  indebtedness  being  in  the  aggregate  about  $7,000, 
and  was  unable  to  pay,  and  it  may  be  fairly  inferred  from 
the  testimony  that  the  (•on  had  knowledge  of  these  facts  in 
relation  to  the  father's  financial  circumstances. 

The  foregoing  statement,  we  think,  may  be  said  to  be  a 
summary  of  the  majority  of  the  salient  facts  or  points  de- 
veloped in  the  testimony  adduced  during  the  trial  of  the 
cause  in  the  district  court.  There  were  some  other  and 
further  facts  shown  which  tended  to  support  the  position 
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of  one  or  the  other  of  the  parties  litigant,  but,  as  we  view 
them,  (hey  were  of  minor  importance,  although  corrobora- 
tive of  the  other  and  prominent  facts,  and  we  do  not  deem 
it  necessary  to  quote  them.  We  have  carefully  read,  ex- 
umiiied,  and  considered  all  the  testimony  and  record,  and 
it  presents  one  of  a  class  of  cases  where  there  is  a  convey- 
ance of  property  fi*6m  one  relative  to  another,  in  this  case 
from  father  to  son,  tlie  party  making  the  transfer  being  in- 
volved financially  or  in  debt  beyond  his  ability  to  pay,  and 
the  apparent  consideration  for  the  transfer  an  indebtedness 
for  service  rendered  or  a  loan  made  at  some  time  in  the 
more  or  less  distant  past,  as  the  case  may  be,  and  of  which 
there  is  generally,  as  in  the  case  at  bar,  no  other  evidence 
than  such  verbal  proof  as  may  be  obtainable'  of  the  fiicts 
and  circumstances  of  the  transactions  which  have  occurred 
between  the  parties,  and  from  these,  combined  with  the  facts 
and  circumstances  attendant  upon  the  transfer,  which  is  the 
subject  of  attack,  its  character,  whether  fraudulent  or  other- 
wise, must  be  established  and  determined.  In  this  case  it 
was  clear  that  if  the  transaction  of  December,  1890,  be- 
tween the  father  and  son  was  valid,  its  effect  must  necessarily 
be  to  hinder  and  delay  the  appellees  in  the  collection  of 
the  debts  due  them  from  the  father,  and  in  fact  to  deprive 
them  of  their  just  dues.  The  rule  in  this  state  as  to  such 
transactions  has  been  established  as  follows:  Where  prop- 
erty is  conveyed  from  one  relative  to  another  as  a  payment 
of  an  alleged  past  due  indebtedness,  and  thereby  creditors 
of  the  party  making  the  conveyance  are  deprived  of  their 
just  dues  and  claims,  the  transaction  will  be  scrutinized  or 
examined  very  closely,  and  its  bona  fides  must  be  clearly  es- 
tablished. (FUher  v.  Herron,  22  Neb.,  185;  BartleU  v. 
Cheesbroughf  23  Neb.,  771 ;  Plummer  v.  Rummdy  26  Neb., 
147;  WhUe  v.  Woodruff,  25  Neb.,  803.)  Applying  the 
directions  of  the  forgoing  rule  to  the  facts  developed  in 
the  trial  of  the  case  at  bar,  and  searching  closely  into  all 
the  circumstances  of  the  transfer  from  the  father  to  the  son 
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and  its  coDSideration  and  its  source,  and  all  the  facts  and 
circnnistauces  shown  by  the  testimony  in  any  manner  af- 
fecting it  and  tending  to  establish  its  good  faith  or  lack  of 
it^  we  reach  the  conclusion  that  there  was  sufficient  eri- 
dence  to  sustain  the  finding  of  the  court  that  it  was  fraudu- 
lent and  invalid,  and  to  warrant  the  court  in  annulling  it. 
It  is  true  that  the  testimony  on  many  points  was  conflict- 
ing, but  as  we  have  determined  that  there  was  sufficient 
evidence  to  support  the  finding,  the  case  is  within  the 
rule  of  this  court  that  where  the  finding  of  the  trial  court 
is  founded  upon  conflicting  testimony,  it  will  not  be  dis- 
turbed unless  clearly  wrong.  The  decree  of  the  district 
court  is 

Affirmed. 


C.  A.  Kissinger  v.  M.  V.  Staley.  JJ  ^ 

Filed  April  16, 1895.    No.  6334. 

1.  Beview  of  Bulinga  on  Evidenoe.  In  order  to  render  the 
error,  if  any,  in  the  admission  of  testimony  by  a  trial  coart 
aTEilable,  where  the  evidence  was  given  before  any  objection 
was  made  to  its  introdnction,  it  mast  appear  that  a  motion  was 
made  to  strike  such  evidence  from  the  record,  a  ruling  of  the 
trial  court  obtained  thereon  and  exception  taken  thereto. 

SL  Taacstion  of  Costs.  "In  all  actions,  motions,  and  proceedings 
in  the  snpreme,  district,  or  justice's  ooarts  the  costs  of  the  par- 
ties shall  be  taxed  and  entered  on  the  record  separately. ''  (Sec. 
30,  ch.  28,  Ck>mpiled  Statutes,  1893.) 

8.  :  Justice  of  thr  Peace.     A  judgment  of  a  justice  of 

the  peace  was  as  follows :  **  It  is  therefore  considered  by  me  that 
the  plaintiff  recover  from  the  defendant  the  sum  of  $7.48  and 
his  ooets  herein  expended,  taxed  at  $37.65,  as  follows:  See  mar- 
gin.''  J7efrf,  To  be  correct  in  form  in  its  reference  to  costs,  as  it 
only  allowed  the  recovery  by  plaintiff  of  his  coats  expended  in 
the  suit;  and  further,  that  separately  stating  or  entering  the 
costs  in  itemised  tables  on  the  margin  of  the  record  was  a  snffi- 
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cieDt  oompliance  with  the  requirements  of  the  law  in  regard  to 
separate  taxing  and  entering  the  costs  on  the  record. 

:  Presumption  of  Regulakity.    Where  from  statements 


in  the  record  it  appears  certain  items  of  the  costs  as  taxed  are 
proper  charges,  in  the  absence  of  any  showing  to  the  oontraiy 
they  wiil  be  presumed  to  be  correct. 

ft.  Justice  of  the  Peace:  Tbial:  Fees  of  Constable.  No 
fee  is  allowable  by  law  to  a  sheriff  or  constable  for  attendance 
daring  the  trial  of  a  civil  case  before  a  justice  of  the  pesos. 

Error  from  the  district  court  of  Pierce  county.    Tried 
below  before  Jackson,  J. 

H.  F.  Baimhart,  for  plaintiiF  in  error. 
C  J5.  WiUey,  oonira* 

Harrison,  J. 

January  18^  1893^  the  defendant  in  error  commenced  an 
action  before  a  justice  of  the  peace  in  Pierce  county, 
against  the  plaintiff  in  error,  claiming  in  his  bill  of  partic- 
ulars the  sum  of  |42.50,  and  praying  judgment  therefor. 
After  summons  served,  etc.,  the  plaintiff  in  error  ap|)eared 
and  on  his  application  a  continuance  of  the  cause  was 
granted  for  thirty  days,  at  the  expiration  of  which  time 
plaintiff  in  error  filed  an  answer,  or,  as  stated  in  the  en- 
tries on  the  docket  made  by  the  justice,  '^  parties  appeared 
and  defendant  filed  counter-claim  asking  for  judgment  of 
$ll.r36."  Plaintiff  in  error  demanded  a  jury,  which  was^ 
called,  and  as  a  result  of  a  trial  of  tlie  issues,  the  defendant 
in  error  recovered  a  verdict,  upon  which  judgment  was  ren- 
dered in  his  favor.  Plaintiff  in  error  presented  a  motion 
to  retax  the  costs,  which  was  overruled,  and  to  correct  tlie 
alleged  error  in  the  ruling  on  the  motion,  and  other  errors 
claimed  to  have  been  committed  by  the  justice  during  trial, 
the  case  was  removed  to  the  district  court  of  Pierce  county, 
where,  on  hearing,  the  rulings  and  judgment  of  the  justice 
of  the  peace  were  affirmed  and  the  case  has  been  bropght 
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to  this  court  to  obtain  a  review  of  the  decision  of  the  dis- 
trict court  and  rulings  of  the  justice  of  the  peace.  In  the 
bill  of  exceptions,  in  which  were  preserved  portions  of  the 
proceedings  during  the  trial  before  the  justice^  appears  the 
following: 

"Be  it  remembered  that  on  the  trial  of  this  cause  by  a 
Jury  before  me,  J.  B.  Short,  a  justice  of  the  peace  in  and  for 
Pierce  precinct,  Pierce  county,  Nebraska,  at  my  office 
therein,  on  the  23d  day  of  February,  1893,  the  plaintiff,  to 
maintain  the  issues  on  his  part,  called  as  a  witness  Charles 
£.  Staley,  who  being  sworn  as  required  by  law  testifies  as 
follows:  'That  at  some  time  before  he  [witness]  and  At- 
torney Moyer  were  to  see  Kissinger  at  Osmund,  Nebraska, 
and  prior  to  bringing  this  action,  that  in  a  conversation 
between  them  and  Kissinger  at  the  time,  he,.  Kissinger, 
said  that  he  had  offered  prior  to  that  time  to  pay  Staley, 
the  plaintiff,  some  six  or  eight  dollars  in  settlement  of  his 
claim.'  To  which  testimony  the  defendant  objected,  for 
the  reason  that  the  same  was  incompetent,  irrelevant,  and 
immaterial,  and  for  the  further  reason  that  if  said  offer  was 
made  at  all  it  was  made  for  the  purpose  of  avoiding  a  law- 
45uit,  which  objection  was  overruled  by  the  court;  to  which 
ruling  of  the  court  the  defendant  then  and  there  duly  ex- 
cepted." 

It  is  argued  that  the  evidence  which  was  admitted  by 
the  justice,  as  stated  in  the  foregoing  quotation  from  the 
bill  of  exceptions,  contained  an  offer  of  compromise  and 
settlement  and  should  have  been  excluded.  It  will  be 
noticed  that,  so  far  as  the  record  discloses,  this  evidence 
was  given  in  a  narrative  form  and  not  in  answer  to  any 
question  which  preceded  it.  If  there  was  a  question  asked 
the  witness  to  which  this  testimony  was  responsive,  such 
fact  is  not  shown  by  the  record.  Nor  did  the  plaintiff  in 
error,  so  far  as  is  disclosed  by  the  record  before  us,  move 
to  have  the  testimony,  the  reception  of  which  it  is  claimed 
was  objectionable  and  prejudicial  to  his  interests,  stricken 
54 


786  NEBRASKA  REPORTS.         [Vol.  U 


Kissinger  y.  Staley. 


out.  If  the  testimony^  of  the  admission  of  which  complaiiit 
is  made,  was  erroneous,  it  cannot  avail  the  plaintiff  in  er- 
ror, for  the  reason  that  the  record  is  not  in  such  condition 
as  to  raise  or  present  the  question  of  the  correctness  of  its^ 
admission.  If  it  was  given  in  response  to  an  interrogatory ,. 
there  should  have  been  a  proper  objection  to  the  interrog- 
atory and  a  ruling  obtained  thereon,  and,  if  adverse,  an 
exception  taken.  If  the  evidence  claimed  to  be  objection- 
able was  recited  in  a  narrative  form  or  volunteered  by  the 
witness,  or  if  given  in  answer  to  a  question  and  being  as 
an  answer  in  its  entirety,  or  as  a  portion  of  it,  not  respon- 
sive to  such  question,  there  should  have  been  a  motion  to 
strike  it  out  and,  if  overruled,  an  exception  taken.  {Palmer 
v.Witcherly,  15  Neb.,  101;  1  Thompson,  Trials,  sees.  716,. 
718;  Clanin  v.Fagan,  24  N.  E.  Rep.  [Ind.],  1044;  ffow- 
gen  v.  Ilachemeisler,  6  L.  R.  A.  [N.  Y.],  137.) 

It  is  urged  that  the  justice  erred  in  the  portion  of  the 
judgment  rendered  which  referred  particularly  to  thecosts^ 
in  that  they  were  not  taxed  separately.  The  judgment  in 
the  case  was  in  words  and  figures  as  follows  :  "  It  is^ 
therefore  considered  by  me  that  the  plaintiff  recover  from 
the  defendant  the  sum  of  $7.48  and  his  costs  herein  ex- 
pended, taxed  at  $37.55,  as  follows :  See  margin.'^  And  on 
the  margin  the  costs  were  itemized  and  tabulated,  such  as 
were  made  by  the  parties  respectively  being  stated  sepa- 
rately under  the  appropriate  heading.  The  judgment  in 
form  was  correct,  as  it  only  allowed  the  recovery  by  the 
plaintiff  from  defendant  of  his  costs  expended  in  the  suit. 
{Cooper  V.  Hall,  22  Neb.,  171.)  Section  30  of  chapter  28, 
Compiled  Statutes,  1893,  (Consolidated  Statutes,  sec  3030,) 
is  as  follows:  '^In  all  actions,  motions,  and  proceedings 
in  the  supreme,  district,  or  justice's  courts  the  costs  of  the 
parties  shall  be  taxed  and  entered  on  the  record  separately.'' 
Inasmuch  as  the  costs  in  this  action  were  arranged  in  sepa- 
rate itemized  tables  and  designated  in  sudh  a  manner  as  to 
show  which  were  made  by  either  party  to  the  suit,  we  are 
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natisfied  that  the  requirements  of  the  section  of  the  stat-^ 
utes  on  that  subject  were  sufficiently  fulfilled,  and  the  fact 
that  in  the  judgment  there  appeared  a  statement  of  theen* 
tire  costs  was  not  such  error,  if  erroneous,  as  to  call  for  a 
reversal  of  the  ruling  on  the  motion  to  retax  the  costs. 

It  is  claimed  that  the  sheriff  charged  twenty-five  cents 
for  serving  each  subpoena  and  a  like  amount  for  each  copy, 
and  his  returns  to  the  writ  show  that  there  was  personal 
service,  and  that  it  is  only  when  personal  service  of  a  sub- 
poena issued  from  justice  court  cannot  be  made  that  the  use 
of  a  copy  becomes  necessary.  Sections  962  and  963  of 
the  Code  of  Civil  Procedure  are  as  follows : 

''  Sec.  962.  Any  justice  may  issue  subpoenas  to  compel 
the  attendance  of  witnesses  to  give  evidence  on  any  trial 
pending  before  himself  or  for  the  purpose  of  taking  depo«^ 
sitions,  or  to  perpetuate  testimony. 

"Sec.  963.  A  subpoena  may  be  served  by  a  constable  or 
any  other  person,  and  shall  be  served  by  reading  the  same 
or  stating  the  contents  thereof  to  the  witness,  or  by  leaving 
a  copy  thereof  at  his  usual  place  of  residence.^' 

There  is  nothing  in  the  record  presented  here,  however, 
from  which  we  can  determine  whether  the  service  of  the 
subpoenas  was  personal  or  not.  All  that  we  have  is  the 
statement  made  in  the  list  of  the  costs,  and  from  them  it 
appears  that  a  charge  has  been  made  for  service  and  for 
copies,  and  in  the  absence  of  anything  to  the  contrary  in 
the  record  we  must  presume  that  these  statements  were 
taken  from  the  returns  and  were  correct,  and  if  so  there 
was  no  error  in  so  entering  them,  or  overruling  the  motion 
to  retax  them. 

It  is  further  stated  that  the  officer  charged  $1.85  for 
serving  the  venire  for  the  jury  ;  that  this  was  not  the  cor- 
rect amount  which  should  have  been  charged,  according  ta 
facts  stated  in  the  returns  of  such  service.  The  return  is 
not  in  the  record  in  this  court,  and  we  have  and  are  fur- 
nished with  no  other  means  of  arriving  at  a  conclusion  a» 
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to  the  correctness  of  the  charges  made  by  the  sheriff  and 
must  be  governed  by  the  record  and  cannot  presume  it  to 
be  erroneous. 

It  is  further  alleged  that  the  justice  charged  fifteen  cents 
for  filing  a  motion,  and  tiiat  the  charge  should  have  been 
but  ten  cents.  By  the  only  entry  we  can  discover  where  a 
•charge  is  made  for  filing  a  motion,  the  charge  stated  is  ten 
<}ents;  hence  this  objection  must  be  held  to  have  no  force. 

It  is  also  stated  that  there  appears  a  charge  by  the  justice 
for  a  "  record,"  for  which  there  is  no  warrant  in  law.  We 
have  been  unable  to  discover  any  provision  for  any  such  fee 
or  charge  by  the  justice  of  the  peace  and  are  satisfied  that 
this  portion  of  the  costs  was  incorrect  and  should  not  have 
been  taxed.  The  officer  (in  this  case  the  sheriff)  was  al- 
lowed the  sum  of  $2  for  two  days'  attendance  before  the 
jtistice,  presumably  for  one  day  on  the  date  the  application 
for  continuance  was  made  and  granted  and  for  one  day 
when  the  trial  occurred.  Counsel  for  plaintiff  in  error 
contends  that  there  is  no  provision  in  our  law  for  the  al- 
lowance of  any  fee  to  the  officer  for  his  attendance  at  a 
trial  in  a  civil  case  before  a  justice  of  the  peace.  Section 
976  of  the  Code  of  Civil  Procedure,  which  applies  to  justice 
court,  states  that  he  shall  attend.  It  reads  as  follows:  ''  The 
constable  or  sheriff  shall  be  in  attendance  on  the^  court  at 
and  during  the  progress  of  the  trial,''  etc.  In  regard  to  the 
compensation  to  be  received  by  the  officer  for  such  service, 
the  law-makers  have  not  apparently  at  all  times  been  of 
the  same  opinion.  In  section  6  of  the  fee  bill  as  it  existed  in 
1886  (see  Rev.  Stats.,  p.  163,  cb.  19,  sec  5.)  the  sheriff  was 
allowed  $1.50  for  opening  court  and  attending  thereon. 
This  referred,  presumably,  to  the  district  court,  as  we  find 
the  further  statement  in  section  6:  '^The  sherifis  of  the 
several  counties  of  this  territory,  for  performing  the  duties 
required  by  law  to  be  performed  by  them  in  the  probate 
or  justice  court,  shall  receive  the  same  fees  as  are  allowed 
for  similar  service  in  the  district  court,  to  be  taxed  against 
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the  proper  party  or  parties  by  the  probate  judge  or  justice/' 
In  1871  section  5  was  amended^  but  not  in  the  particular 
portion  now  under  consideration.  (See  Session  Laws^  1871, 
p.  108.)  In  1875  (see  Session  Laws,  1876,  p.  80)  section 
6  of  the  fee  bill  was  amended ;  although  the  act  purported 
to  amend  section  5  of  chapter  22,  chapter  19  was  evidently 
intended  (see  Lancaster  County  v.  Hoagland,  8  Neb.,  38); 
and  it  is  further  enacted,  "Opening  and  attending  on  pro- 
bate and  justice's  court,  one  dollar  and  fifty  cents,  to  be 
taxed  as  other  costs  in  such  courts."  (Session  Laws,  1875,  p» 
82,  sec.  1.)  In  1877  (see  Session  Laws,  1877,  p.  40)  sec- 
tions 5  and  6  of  chapter  19  of  the  Revised  Statutes  of  1866 
were  amended,  and  section  5,  as  amended,  contained  no  state- 
ment in  regard  to  fees  of  the  sheriif  in  either  county  or  jus- 
tice's courts,  and  section  6  was  amended  to  read  as  follows: 
**  For  performing  the  duties  required  by  law  to  be  performed 
by  them  in  the  county  court,  sherifis  shall  receive  the 
same  fees  as  are  allowed  for  similar  services  in  the  district 
court,  except  for  attendance  on  the  county  court,  to  be  taxed 
against  the  proper  party  or  parties  by  the  county  judge." 
Neither,  as  will  be  noticed,  containing  anything  in  relation 
to  a  fee  for  attendance  of  the  officer  in  a  justice's  court,  the 
provision  for  such  fee  being  entirely  omitted  from  the  last 
amendatory  act.  This  act  of  1877  also  repealed  the  act  to 
amend  section  5  of  chapter  22,  approved  February  25, 1875, 
to  which  reference  was  heretofore  made,  and  also  repealed 
nil  acts  and  parts  of  acts  inconsistent  with  its  provisions. 
From  this  it  seems  that  there  is  no  law  in  force  which  al- 
lows the  sheriff  any  fee  for  attendance  during  the  trial  of  a 
civil  action  in  a  justice's  court,  and  the  taxation  of  the  sum 
of  $2  as  a  part  of  the  costs  in  the  case  at  bar  for  such  at- 
tendance was  erroneous.  This  completes  the  consideration 
of  all  the  points  argued  by  counsel  for  plaintiff  in  error  in 
the  brief  filed  in  this  court,  and  it  follows  from  the  conclu- 
sions reached  that  the  ruling  of  the  district  court  affirming 
the  judgment  of  the  justice  of  the  peace  upon  the  merits  of 
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the  case  must  be  affirmed,  and  the  order  in  relation  to  the 
motion  to  retax  the  costs  must  be  reversed  and  the  case  re- 
manded for  further  adtion.  (  Wallace  o.  FlierstAman^  22 
Neb.,  203;  Cooper  v.  HcUl,  22  Neb.,  171.) 


Judgment  acoordingly. 


A.  W.  McCready  v.  Thomas  J.  Phillips. 

FiLKD  April  16,  1895.    No.  6162. 

1.  InBtruotions:  Issuies.     An  iDstraction  in  which  the  court  states 

tothe  jnry  the  issnee  in  the  caase  should  not  contain  a  state- 
ment of  material  matter  not  pleaded  as  heing  of  the  questions 
litigated. 

2.  :  .     An  instraction  by  which  the  jury  are  informed 

that  they  may  base  their  finding  and  verdict  upon  something 
not  put  in  issue  by  the  pleadings,  is  erroneous,  and  if  calculated 
to  mislead  the  jnry,  or  prejudicial  to  the  rights  of  a  litigant^  will 
be  suiBcient  to  work  a  reversal. 

3.  False   Bepresentations :   Deceit:.  Damages:   Bdbdbk  of 

Proof.  In  an  action  to  recover  damages  for  alleged  false  rep- 
resentations or  fraud  and  deceit  practiced  upon  plaintiff,  by 
reason  of  which  it  is  claimed  he  was  induced  to  part  with  prop- 
erty (iu  this  case  a  farm)  at  a  price  greatly  below  its  real  value 
and  thus  damaged,  it  devolves  upon  the  party  pleading  the  fraud 
and  deceit  to  show  that  he  was  influenced  by  the  deceit  and 
thereby  induced  to  make  such  disposal  of  his  property. 

4.  Conversion:  Measure  of  Damages.    Whera  personal  prop- 

erty, including  live  stock,  is  left  with  a  party  to  be  cared  for, 
fed,  and  sold,  and  aAer  deducting  expenses  the  proceeds  to  be 
delivered  to  tbe  owner  of  the  property,  and  after  disposing  of  it 
the  party  with  whom  such  property  was  left  appropriated  the 
proceeds  to  his  own  use,  in  an  action  against  him  to  recover  for 
the  converaion,  the  measure  of  damages  would  be  the  amount 
of  such  proceeds. 

Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Hastings,  J. 
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Marquettj  Deweese  &  Hall,  for  plaintiff  in  error: 

A  party  to  a  contract  who  has  facilities  and  opportunities 
for  examining  and  ascertaining  the  true  state  of  affairs,  has 
no  right  to  rely  upon  the  representations  of  the  other  party. 
{Parker  v.  MoiJton,  114  Mass.,  99;  Mooney  v.  Miller,  102 
Mass.,  217;  Poland  v.  Brovmdl,  131  Mass.,  138.) 

To  avoid  a  contract  on  the  ground  of  false  representa- 
tions it  must  be  shown  that  the  representations  were  relied 
upon,  and  that  damage  resulted.  {Stovi  v.  MerrUl,  35  la., 
47;  Stafford  v.  JUaus,  38  la.,  133;  1  Story,  Equity  Juris- 
prudence, sees.  195,  197;  Phillips  v.  Duke  of  Bucks,  1 
Vern.  [Eng.],  227;  Dawson  v.  Oraham,  48  la.,  378;  Oee 
V.  Moss,  68  la.,  318;  AbboU  v.  Abbott,  18  Neb.,  505.) 

Cornish  &  Lamb,  contra,  cited :  Converse  r.  Meyer,  14 
Neb.,  192;  Porter  v.  Fletcher,  25  Minn.,  493;  Olson  v. 
Orton,  28  Minu.,  36;  NoUe  v.  Reichelm,  96  III.,  425;  Mor- 
gan V.  Dinges,  23  Neb.,  271;  Thomas  v.  Beebe,  25  N.  Y., 
244. 

Harrison,  J. 

The  defendant  in  error  (hereinafter  referred  to  as  plaint- 
iff) commenced  an  action  in  the  district  court  of  Lancaster 
<x)unty  to  recover  of  the  plaintiff  in  error  (hereinafter 
^lesiguated  as  defendant)  the  sum  of  $5,500  and  some  in- 
terest thereon,  stating  in  his  petition  two  causes  of  action, 
as  follows : 

'^  The  plaintiff  for  cause  of  action  states  that  on  the 

•day  of  February,  1887,  the  plaintiff  was  the  owner  and  in 
the  possession  of  the  following  described  property,  to-wit ; 
Twenty  head  of  calves,  ten  head  of  milch  cows,  one  year- 
ling bull,  one  span  of  mules,  four  mares,  from  seven  to  ten 
years  old,  twenty  head  hogs,  two  lumber  wagons,  three  sets 
double  harness,  one  self-rake  reaper,  two  riding  plows,  one 
liarrow,  four  hundred  bushels  oats,  fifty  bushels  wheat,  one 
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cook  stove,  one  cupboard,  one  flour  chest,  oue  horse  rake,, 
one  mowing  machine,  in  the  value  of  twenty-five  hundred 
($2500)  dollars;  that  on  the  said  date  the  defendants,  with* 
out  the  consent  of  this  plaintiff,  unlawfully  converted  said 
property  to  their  own  use,  to  the  damage  of  this  plaintiflT 
in  the  sum  of  twenty-five  hundred  ($2500)  dollars. 

^'For  the  second  cause  of  action  plaintiff  alleges  that  od 
or  about  the  first  day  of  December,  1886,  the  plaintiff  was 
the  owner  and  in  the  possession  of  the  following  described 
property,  to-wit :  The  east  one-half  (|)  of  section  twenty* 
five  (25),  township  twelve  (12)  north,  range  four  (4)  east, 
Seward  county,  state  of  Nebraska;  that  on  and  subsequent 

to  that  date  and  up  to  and  including  the day  of  Feb* 

ruary,  1887,  the  plaintiff  resided  in  Lake  county,  Dakota, 
a  long  distance  removed  from  said  land ;  that  on  or  about 
the  1st  day  of  December,  1886,  the  plaintiff  employed  the 
defendant  A.  W.  McCready  to  go  to  Seward,  Seward 
county,  state  of  Nebraska,  to  investigate  the  incumbrance 
upon  said  land  and  re{K>rt  to  plaintiff  the  result  of  said  in- 
vestigation ;  that  the  said  A.  W.  McCready,  in  pursuance 
with  said  employment,  went  to  Seward  county,  state  of 
Nebraska,  for  the  purpose  of  making  said  investigation, 
and  thereafter  returned  to  Lake  county,  Dakota,  and  falsely 
and  fraudulently  represented  to  this  plaintiff  that  a  judg- 
ment was  rendered  against  plaintiff,  to-wit,  in  the  sum  of 
eight  hundred  ($800)  dollars,  and  that  the  same  was  a  lien 
upon  said  land,  and  that  the  holders  of  the  mortgages  of 
twenty-three  hundred  ($2300)  dollars  had  commenced  fore- 
closure proceedings  against  said  land,  and  thereafter,  to-wit, 

on  the day  of  February,  1887,  the  said  defendants  A. 

W,  McCready  and  Sarah  A.  McCready  renewed  said  rep- 
resentations to  this  plaintiff  and  stated  to  this  plaintiff  un- 
less he  sold  said  land  that  the  same  would  be  taken  under 
the  foreclosure  proceedings,  and  that  the  plaintiff  would 
realize  nothing  from  the  sale  of  said  real  estate,  and  there* 
upon  the  said  defendants  A.  W.  McCready  and  Sarah  Mc» 
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Creadj,  urged  this  plaintiff  to  dispose  of  said  real  estate  to 
said  defendants^  and  bj  reasons  of  said  false  representations 
and  relying  upon  the  same  this  plaintiff  was  induced  to 
part  with  said  real  estate  and  dispose  of  the  same  to  the 
defendant  Sarah  A.  McCready;  that  said  representations 
were  false  in  every  particular,  and  in  truth  and  in  fact  no 
foreclosure  proceedings  had  been  commenced  upon  said 
mortgages,  and  said  judgment  would  in  truth  and  in  fact 
not  exceed  the  sum  of  five  hundred  ($500)  dollars,  and  no 
measures  had  been  taken  to  enforce  said  judgment  against 
said  real  estate,  and  that  said  real  estate  was  reasonably 
worth,  up  to  said  date,  the  sum  of  sixty-five  hundred 
($6500)  dollars,  and  the  said  defendants,  by  means  of  said 
representations,  induced  the  plaintiff  to  sell  the  same  to  de* 
fendant  Sarah  A.  McCready  for  about  the  sum  of  thirty- 
five  hundred  ($3500)  dollars,  whereby  the  plaintiff  was 
damaged  in  the  sum  of  three  thousand  ($3,000)  dollars; 
that  the  said  Sarah  A.  McCready  and  A«  W.  McCready 
were  and  are  wife  and  husband. 

"By  reasons  of  the  causes  of  actions  heretofore  set  forth, 
plaintiff  asks  judgment  in  his  favor  and  against  defendants 
for  the  sum  of  fifty-five  hundred  ($5500)  dollars  and  inter- 
est thereon  at  the  rate  of  seven  (7)  per  cent  per  annum  from 
the day  of  February,  1887,  and  costs  of  this  action." 

It  appears  that  no  service  was  obtained  upon  Sarah  A. 
McCready.     A.  W.  McCready  filed  the  following  answer: 

"Now  comes  A.  W.  McCready,  one  of  the  defendants 
herein,  and  for  his  separate  answer  admits  that  the  plaintiff 
was  at  one  time  the  owner  and  in  possession  of  the  personal 
property  described  in  plaintiff's  petition,  and  further  al- 
leges that  on  the  25th  day  of  February,  1887,  said  Thomas 
L.  Phillips  and  his  wife,  Sarah  Phillii>s,  gave  to  this  de- 
fendant a  power  of  attorney  in  writing,  by  which  this  de- 
fendant was  authorized,  instructed,  and  empowered  to  sell 
and  dispose  of  all  the  personal  property  described  in  plaint- 
iff's first  cause  of  action  for  and  on  behalf  of  said  plaintiff, 
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in  which  said  power  of  attorney  this  defendant  was  author* 
ized  and  empowered  to  do  the  best  he  oould  in  connection 
with  the  sale  and  disposition  of  said  property,  and  said 
plaintiii'  agreed  that  he  would  find  no  fault  whatever  nor 
make  any  objections  to  anything  that  defendant  might  do 
in  connection  with  said  property  and  that  the  plaintiff 
would  consider  that  said  defendant  had  done  the  very  best 
that  could  be  done  in  connection  with  the  sale  and  disposi- 
tion of  said  projierty. 

''This  defendant  further  says  that  he  sold  said  property 
under  and  by  virtue  of  said  power  of  attornc}*  for  the  best 
possible  price  that  he  could  obtain  and  on  the  most  favora- 
ble terms  for  the  sum  of  $1,190. 

''Defendant  further  answering  says  that  the  proceeds 
arising  from  eaid  sale  were  to  be  applied  as  far  as  they 
would  go  to  the  payment  of  three  promissory  notes  of  $500 
each,  and  on  the  $602  note,  all  of  which  were  executed  and 
ileiivered  by  the  suid  Tiiomas  L.  Philliiis  to  this  defendant 
and  the  proceeds  arising  from  said  sale  were  thus  applied, 
leaving  a  balance  still  due  and  owing  from  the  plaintiff  to 
this  defendant  of  $912,  together  with  interest  thereon,  no 
part  of  which  has  been  paid,  but  all  of  which  is  long  past 
due. 

"Defendant,  in  answer  to  the  second  cause  of  action  in 
plaintiff's  petition,  says  that  he  admits  that  plaintiff  was 
the  owner  of  the  east  half  of  section  25,  township  12  north, 
of  range  4  cast,  Seward  county,  Nebraska,  and  that  he  sold 
the  same  to  said  defendant,  and  that  she  paid  to  the  plaint- 
iff the  purchase  price  of  said  laud  in  full,  and  that  all  ques- 
tions of  every  kind  touching  the  sale  and  deeding  of  said 
property  was  had  between  said  defendant  and  the  plaintiff 
on  the  23d  day  of  December,  1886,  and  on  said  date  de- 
fen<lant  paid  to  the  plaintiff  as  the  balance  of  the  purchase 
price  of  said  real  estate,  and  it  was  agreed  that  said  defend- 
ant should  assume  six  mortgages  on  said  real  estate  of 
$2,700,  together  with  the  taxes  of  $111;  also  the  interest 
on  said  mortgages  from  September  1,  1885. 


Vol.  44]         JANUARY  TERM,  1895.  795 


McCready  t.  Phillips. 


'' Defendant  further  answering  denies  each  and  every 
other  allegation  in  said  petition  contained  not  hereinbefore 
specifically  admitted. 

'' Defendant  for  the  purpose  of  obtaining  affirmative  re- 
lief files  his  counter-claim  or  cross-bill  and  says  that  on  the 
23d  day  of  December,  1886,  that  being  the  time  on  which 
the  plaintiff  and  the  defendant  had  a  full  and  final  settle- 
ment, the  said  plaintiff  and  his  wife,  Sarah  Phillips,  exe- 
cuted and  delivered  to  Mrs.  Sarah  A.  McCready  their 
three  promi&^ory  notes  of  $500  each,  payable  as  follows,  to- 
wit:  The  first  one  on  the  Ist  day  of  October,  1887,  with 
interest  at  the  rate  of  ten  per  cent  ])er  annum  from  date ;  the 
second  one,  for  $500,  on  the  Ist  day  of  October,  1888,  with 
interest  at  the  rate  of  ten  per  cent  per  annum  from  date; 
and  the  third  one,  of  $500,  on  the  1st  day  of  October, 
1889,  with  interest  at  the  rate  of  ten  per  cent  per  annum 
from  date;  that  on  the  25th  day  of  February,  1887,  the 
said  Thomas  L.  Phillips  executed  and  delivered  to  Sarah 
A.  McCready,  defendant  herein,  his  promissory  note  in 
writing  for  $602,  which  was  due  and  payable  on  the  Ist 
day  of  January,  1888,  with  interest  at  the  rate  of  ten  per 
cent  per  annum  from  date;  that  this  defendant  is  now  the 
owner  and  holder  of  the  three  $500  notes  given  by  said 
plaintiff  and  his  wife  to  the  said  Sarah  A.  McCready,  hav- 
ing purchased  the  same  in  due  course  of  business  before 
maturity;  that  all  of  said  notes  are  long  past  due  and  the 
plaintiff  has  not  paid  the  same,  or  any  part  thereof,  except 
the  sum  of  $1,190;  that  there  is  still  due  and  owing  to  this 
defendant  from  said  plaintiffs  upon  said  promissory  notes  the 
sum  of  $912,  together  with  interest  from  date  at  the  rate 
of  ten  per  cent  per  annum,  for  which  amount  this  defend- 
ant prays  judgment  against  said  plaintiff. 

''  Wherefore  this  defendant  prays  that  plaintiff's  petition 
may  be  dismissed  and  that  this  defendant  may  recover  a 
judgment  against  the  plaintiff  for  $912  and  interest  and 
oosts." 
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To  which  reply  was  made  as  follows: 

"  For  reply  to  defendant's  answer  herein  plaintiff  denies 
the  allegations  therein  contained,  or  if  plaintiff  did  sign 
the  power  of  attorney  described  in  said  answer,  his  signa- 
ture was  procured  through  the  fraud  and  the  false  represen- 
tations of  said  defendant.  Plaintiff  believes  that  he  did  not 
sign  said  instrument,  and  denies  as  aforesaid  the  other  al- 
legations in  said  answer  contained.^' 

Thcie  was  a  trial  of  the  issues  before  the  court  and  a 
jury,  which  resulted  in  a  verdict  and  judgment  in  favor  of 
the  defendant  in  this  court  in  the  sum  of  $2,801.05,  and 
to  secure  a  review  of  the  proceedings  during  the  trial  in 
the  district  court  the  defendant  has  brought  the  case  to  this 
court. 

One  assignment  of  error  urged  by  counsel  for  defendant 
is:  ''The  court  erred  in  refusing  to  grant  to  the  plaintiff 
herein  a  new  trial  for  newly  discovered  evidence  material 
to  the  plaintiff,  as  shown  by  the  affidavits  of  C.  L.  Graves, 
Ed.  Graves  and  others  submitted  herewith,  which  evi- 
dence the  plaintiff  herein  was  unable  after  reasonable  dili- 
gence to  discover  and  produce  on  the  trial.''  It  will  be 
noticed  that  this  assignment  refers  to  certain  affidavits  as 
submitted  in  support  of  the  application  for  new  trial  on 
the  ground  of  newly  discovered  evidence,  and  counsel  in 
their  brief  quote  from  the  statements  contained  in  the  affi- 
davits, but  we  have  been  unable  to  discover  these  papers  in 
any  portion  of  the  record  filed  in  this  court  and  must  con- 
clude tiiat  they  were  not  made  a  part  of  it  by  being  incor- 
porated in  the  bill  of  exceptions,  and  not  having  the  evi- 
dence before  us  which  was  considered  by  the  district  court 
in  passing  upon  this  portion  of  the  motion,  we  cannot  de- 
termine the  correctness  of  its  ruling  thereon,  and  the  pre- 
sumption being  in  favor  of  its  correctness,  in  the  absence 
of  anything  tending  to  show  to  the  contrary,  it  must  be 
affirmed. 

The  first  and  second  points  which  are  argued  in  the  brief 
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of  counsel  for  defeDdant  refer  to  alleged  errors  of  the  trial 
court  in  the  instructions  1  and  7^^  given  to  the  jury,  and 
may  be  considered  together.  The  portion'of  the  first  instruc- 
tion, which  was  a  summarized  statement  of  tiie  cause  of.  ac- 
tion set  forth  in  the  petition,  of  which  the  defendant  com- 
plains is  as  follows:  ^'Tiiat  defendant  McCready,  having 
been  employed  by  the  plaintiiT  to  examine  into  the  condi- 
tion of  320  acres  of  land  in  Seward  county,  Nebraska, 
falsely  and  fraudulently  represented  that  a  judgment  for 
$800  had  been  taken  against  the  plaintiif  and  execution 
thereon  levied  upon  said  land;''  aud  number  7^,  which  it 
appears  was  number  4  of  instructions  requested  for  de- 
fendant in  error,  but  designated  by  the  court  in  regular 
order  of  instructions  given  as  7^,  read  as  follows:  ''If 
you  find  from  the  evidence  that  the  defendant  McCready 
falsely  and  fraudulently  represented  to  the  said  plaintiff^  the 
mortgages  upon  said  land  in  controversy  were  being  fore- 
closed; that  there  was  a  judgment  against  the  said  plaintiff 
for  $800,  which  was  a  lien  upon  said  land,  and  upon  which 
judgment  execution  had  been  issued  and  levied  upon  the 
land  and  the  same  was  about  to  be  sold,  and  the  said  de- 
fendant made  such  representations  falsely  and  fraudulently 
with  the  intention  of  inducing  plaintiff  to  make  a  contract 
of  sale  for  said  described  property,  and  the  said  plaintiff, 
reposing  faith  and  confidence  in  the  said  defendant,  relied 
upon  such  representations  and  did  make  the  trade  of  said 
land,  and  in  that  event  you  are  instructed  that  the  defend- 
ant in  making  the  representations  as  aforesaid  is  liable  in 
this  action  for  the  fraud  and  deceit  so  practiced  and  would 
be  liable  to  the  plaintiff  for  any  injury  he  may  have  received 
thereby.''  Counsel  for  defendant  contend  that  it  was  er- 
ror on  the  part  of  the  court  to  inform  the  jury  that  there 
was  any  question  of  false  representations  on  the  part  of 
the  defendant  in  relation  to  an  execution  having  been  is- 
sued and  levied  upon  the  plaintiff's  land,  included  in  the 
issues  presented  in  the  case  for  their  consideration,  inas- 


V 


798  NEBRASKA  REPORTS.         [Vou  44 


McCready  y.  Phillips. 


much  aa  no  allegation  of  any  such  representation  appeared 
in  the  petition,  and  for  the  eame  reason  it  was  error  and 
prejudicial  to  defendant's  rights  to  instruct  the  jury  on  this 
same  subject  as  the  court  did  in  instruction  No.  7^,  herein- 
before quoted,  that  as  an  element  upon  which  a  finding  and 
verdict  for  plaintiff  might  be  based,  was  the  false  state- 
ment of  defendant  that  execution  had  been  issued  upon  the 
judgment,  levied  on  the  land,  and  a  sale  of  it  about  to  be 
made,  if  shown  by  the  evidence.  It  will  be  remembered, 
or  a  reference  to  the  allegations  of  the  petition  herein 
quoted  will  disclose,  that  there  is  no  statement  in  the  plead- 
ings of  any  representations  by  defendant  in  regard  to  an 
execution  or  any  active  measures  instituted  for  the  enforce- 
ment of  the  judgment;  all  that  was  claimed  to  have  been 
said  was  that  a  judgment  had  been  rendered  in  the  sum 
of  $800,  and  that  the  same  was  a  lien  upon  the  land. 
Counsel  for  plaintiff  say  that  the  fact  of  an  execution 
and  levy  must  have  been  in  the  pleader's  mind ;  it  is 
stated  by  implication.  It  is  doubtless  true  that  it  may 
have  been  and  was  in  his  mind,  but  counsel  might  have 
further  said  that,  following  the  usual  and  ordinary  course 
of  procedure  or  practice,  it  should  not  have  been  al- 
lowed to  remain  stored  in  the  rtiind,  but  should  have 
been  written  in  and  made  part  of  the  allegations  or  state- 
ments of  the  causes  of  action  in  the  petition  if  it  was 
desired  to  present  it  for  the  consideration  of  the  court  and 
jury.  It  will  scarcely  suffice,  we  think,  to  rely  upon  im- 
plication to  supply  a  statement  of  such  a  material  portion 
of  a  pleading  in  an  action  as  this  would  have  been  in  the 
case  at  bar.  Furthermore,  it  appears  from  the  testimony 
that  the  plaintiff  had  full  knowledge  in  relation  to  this 
judgment,  except  as  to  its  exact  amount,  which  was  about 
$500  instead  of  $800,  the  amount  alleged  to  have  been 
represented  by  defendant.  Inasmuch  as  it  was  not  pleaded 
that  the  defendant  had  falsely  represented  that  an  execu- 
tion had  been  issued  to  enforce  the  judgment  and  levied 
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upon  the  land,  and  the  same  was  about  to  be  sold^ 
it  wafl  error  for  the  conrt  to  instruct  the  jury  that  this 
constituted  one  of  the  issues  of  the  trial;  and  further, 
that  if  the  evidence  disclosed  that  such  representation 
had  been  made  by  defendant  and  its  falsity,  etc.,.  it 
might  be  made  a  constituent  of  a  basis  for  a  finding  in 
&vor  of  plaintiff.  But  it  is  ^  urged  that  notwithstand- 
ing it  was  an  erroneous  action  of  the  court  to  thus  charge 
the  jury  in  reference  to  matters  which  were  not  of  the 
issues  of  the  action,  yet,  since  the  portion  of  the  instruo- 
tion  which  was  objectionable  was  not  alone  the  subject  of 
the  instructions,  but  was  in  each  of  them,  No.  1  and  No. 
7^,  combined  with  the  further  element  of  fraud  and  de- 
ceit, viz.,  an  alleged  false  representation  of  defendant  in 
regard  to  the  foreclosure  of  the  mortgages,  and  the  two  as 
a  whole  stated  to  be  of  the  issues  and  for  the  examination 
and  determination  of  the  jury,  if,  eliminating  the  objec- 
tionable portion  from  the  charge  of  the  court  there  re- 
mained suflBcient,  if  proved  and  believed  by  the  jury, 
upon  which  to  predicate  a  finding  and  verdict  for  the 
plaintiff  as  to  this  branch  of  the  case,  then  the  error  in  the 
charge  was  not  prejudicial.  It  is  a  rule,  which  we  believe 
IB  sustained  by  both  precedent  and  reason,  that  in  cases 
where  fraud  and  deceit  are  the  basis  of  a  prayer  for  relief, 
the  court  will  not  measure  with  particularity  to  i;scertain 
what  portion  of  the  alleged  fraud  and  deceit  has  been  es- 
tablished, or  as  to  what  effect  it  should  have  exercised 
upon  the  parties  upon  whom  it  was  practiced,  but  the  issue 
will  be,  was  any  portion  of  it  used  as  alleged  and  for  the 
purpose  stated,  and  was  it  sufficient  to  effect  the  purpose? 
Did  it  in  such  a  case  as  the  one  under  consideration  excite 
the  complaining  parties  and  cause  such  fear  and  apprehen- 
sion in  their  minds  of  a  loss  of  their  property  as  to  induce 
them  to  dispose  of  it  to  the  party  making  the  representa- 
tions at  a  sacrifice,  or  far  below  its  real  value  and  on  terms 
and  conditions  disadvantageous  to  them  and  to  the  advan- 
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tage  of  the  other  party?  If  so,  relief  will  be  granted. 
(See  Bigelow,  Fraud,  88,  89,  and  cases  cited ;  Kerr,  Fraud 
A  Mistake,  75.) 

A  question  which  it  seems  proper  to  consider  at  this 
time  is,  did  the  representations,  if  proved  to  have  been 
made  by  defendant  and  to  have  been  false  in  relation  to 
the  foreclosure  of  the  mortgages,  so  operate  upon  and 
influence  the  minds  of  plaintiff  and  his  wife  in  causing 
them  to  fear  the  loss  of  the  farm  as  to  induce  them  to  part 
with  and  convey  it  to  defendant  or  some  one  designated 
by  him,  for  such  a  reduced  consideration  as  compared  with 
its  value  as  to  constitute  it  a  fraud  upon  their  rights  in  the 
premises.  To  determine  this  we  turn  to  the  testimony  of 
the  plaintiff  and  his  wife.  He  stated  that  the  land  was 
worth  J20  per  acre,  or  the  whole  farm  of  320  acres  $6,400, 
and  a  number  of  times  he  said  he  wanted  $6,000  for  it, 
and  in  stating,  during  cross-examination,  his  understand- 
ing of  the  sale  to  defendant,  testified  as  follows : 

Q.  Now  is  not  this  a  fact,  that  when  you  purchased  this 
$3,000  worth  of  personal  property  from  McCready,  you 
gave  him  your  notes  for  $3,000  and  you  also  gave  him  a 
deed  to  your  farm,  and  you  told  him  that  the  incumbrance 
on  the  farm  was  $2,300,  and  he  was  to  give  you  credit 
upon  this  $3,000  that  you  owed  him  for  the  puchase  price 
of  the  farm  after  deducting  the  $2,300  incumbrance. 

A.  No,  sir;  that  was  not  the  transaction. 

Q.  How  do  you  know? 

A.  There  was  nothing  said  about  that. 

Q.  How  did  you  happen  to  fix  the  consideration?  What 
was  the  consideration  you  gave  him  in  that  deed  at  that 
time? 

A.  Six  thousand  dollars. 

Q.  How  much  was  the  consideration  for  the  farm  when 
you  sold  it  to  him  the  last  time  or  second  time? 

A.  He  gave  me  so  much  for  it^ 

Q.  Well,  how  much?  Four  thousand  five  handred  dol- 
lars, was  it  not? 
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A.  He  gave  roe  the  stock  and  (800,  and  assumed  all  the 
fuorl  gages.  y 

Q.  He  gave  you  the  stock  and  1800^  and  assumed  all 
the  mortgages? 

A.  Yes,  sir;  he  took  out  the  horses  and  some  other 
things,  I  do  not  recollect;  that  was  assigned  to  S.  A.  Mc- 
Cready, the  same  stock. 

Q.  That  is,  you  turned  back  part  of  the  stock? 

A.   Yes,  sir ;  I  did  not  have  any  use  for  it. 

Q.  You  turned  back  stock,  the  difference  between  f  2,300 
and  $3,000. 

A.  I  cannot  just  tell  how  much  I  turned  back. 

Q.  You  are  not  very  clear  on  that  transaction,  are  you? 
Do  you  remember  pretty  distinctly  the  whole  transaction? 

A.  Yes,  sir;  I  do. 

^  4e  *  ♦  *  4(  « 

Q.  How  much  were  you  to  get  for  this  farm  when  you 
made  this  final  deed? 

A.  Two  thousand  four  hundred  dollars  worth  of  cattle 
and  stock  and  $879  in  money. 

Q.  That  was  the  full  consideration  for  the  place,  was  it? 

A.  Yes,  sir. 

Q.  That  was  your  understanding  of  the  transaction,  was 
it? 

A.  Yes,  sir. 

And  during  the  redirect  examination : 

Q.  In  the  final  sale  of  the  place,  the  farm  for  $2,400 
worth  of  stock  and  $879  in  money,  what  was  done  with 
the  incumbrance, — the  mortgages  and  judgments  upon  the 
land? 

Objected  to;  that  this  has  all  been  gone  over  and  it  is 
not  proper  redirect  examination.     Overruled.     Exception. 

A.  He  assumed  the  $2,300  and  the  judgments.  He 
claimed  the  mortgages  to  be  $2,700. 

Q.  He  assumed  that  and  agreed  to  pay  that? 

A.  Yes,  sir. 
55 
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Q.  And  that  made  up  a  part  of  the  consideration? 

A.  Yes,  sir. 

And  again  during  recross-exami nation : 

Q.  Now  tell  the  jury  how  much  he  was  to  give  70U  for 
the  land  and  the  manner  in  which  it  was  to  be  paid.  Tell 
the  jury  how  much  you  sold  the  farm  for. 

A.  As  I  said  before,  I  would  not  take  less  than  |6,00O 
for  it 

Q.  How  much  did  Mr.  McCready  agree  to  pay  you 
for  it? 

A.  He  was  to  give  rae  $2,400  worth  of  stock  and  $800^ 
in  money  and  assume  the  indebtedness. 

Q,  How  much  was  the  indebtedness)? 

A.  There  was  a  $500  judgment,  $507  is  what  the  record 
shows,  and  there  was  $2,300  in  three  mortgages,  one  of 
$800,  one  of  $1,000  and  one  of  $500,  and  there  was  taxes 
of  $35,  and  he  claimed  there  was  another  tax  of  about  $70 
for  the  next  year,  the  year  following. 

Q.  So  the  agreement  between  you  and  Mr.  McCready 
at  that  time  was,  that  you  were  to  have  $6,000  for  the 
farm? 

A.  That  is  what  I  wanted  for  it 

Q.  Was  that  the  agreement? 

A.  I  understood  it  so. 

Q.  Will  you  answer  my  question — was  the  agreement 
between  you  and  Mr.  McCready  that  you  should  have 
$6,000  for  your  farm,  that  he  was  to  give  you  $2,400  in 
cattle,  $870  in  money,  and  he  was  to  pay  off  the  incum- 
brance? Was  that  the  agreement  between  you  and  Mr.  Mc- 
Cready ? 

A.  Yes,  sir;   that  is  the  way  I  understood  it 

Q.  That  is  the  way  you  understood  it? 

A»   X  es,  sir. 

Mrs.  Phillips,  wife  of  plaintiff,  testifies  on  this  subject^ 
during  direct  examination,  as  follows: 

Q.  What  did  Mr.  McCready  say  about  your  farm? 
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A.  Mr.  Phillipe  did  not  do  mnch  talking.  My  husband 
never  done  much  talking.  Mr.  McCready  done  the  talking. 
We  let  him  do  the  talking — what  talking  there  was  done* 
He  explained  how  the  place  was  to  be  sold  under  the  mort-- 
gage  on  it.  What  there  was  upon  the  place  was  to  be  fore- 
closed ;  that  we  were  back  so  much ;  that  he  was  to  give  $878- 
and  w»  were  to  have  the  cattle  and  he  was  to  assume  the 
indebtedness  against  the  place  and  we  were  to  have  the 
stock  and  $878  difference  in  money. 

Q.  What  stock  do  you  mean  ? 

A.  We  were  to  have  the  cattle  and  horses* 

During  cross-examination  she  states : 

Q.  Now  you  say  at  that  time  that  this  conversation  you 
have  been  speaking  about  took  place  that  you  sold  your 
farm  for  $6,000. 

A.  Yep,  sir. 

Q.  And  that  he  was  to  pay  $2,400  in  stock? 

A.  Yes,  sir. 

Q.  And  $878  in  money  ? 

A.  Yes,  sir. 

'Q.  And  he  was  to  assume  the  incumbrance  upon  the 
place? 

A.  Yes,  sir;  that  is  the  way  I  understood  it. 

These  statements  of  the  plaintiff  and  his  wife  show  that 
at  the  time  he  sold  his  land,  the  contract  for  it,  as  they 
understood  it  and  made  it,  gave  them  for  it  as  much  a» 
the  plaintiff  asked  for  it,  and  any  representations  made  by 
defendant  did  not  influence  them,  according  to  their  own 
statements  or  version  of  the  affair,  to  dispose  of  the  land 
at  a  sacrifice.  From  any  view  of  the  plaintiff's  case  as 
presented  by  the  petition  and  testimony,  we  must  conclude 
that  the  instruction  numbered  7^  was  not  applicable  to  the 
issues  or  evidence  and  should  not  have  been  given ;  and  fur- 
ther, that  there  was  no  testimony  to  sustain  a  finding  that 
the  mind  of  plaintiff  had  been  so  operated  upon  by  false 
representations  of  defendant  as  to  induce  him  to  sell  hi» 
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farrD  for  a  price  far  below  its  value,  or  even  less  than  what 
he  considered  it  worth,  or  wanted  for  it. 

Another  branch  of  ]>Iaintiff's  action  was  the  alleged  con- 
version by  defendant  of  personal  property  of  the  value  of 
twenty-five  hundred  dollars.  The  evidence  discloses  that 
the  plaintiff  had  been  living  in  Dakota  with  the  defendant, 
or  on  his  farm,  and  a  large  portion  of  this  personal  pro|)- 
erty  which  it  is  stated  the  defendant  converted  consisted  of 
the  stock  which  was  sold  by  defendant  to  plaintiff,  or,  as  it 
will  be  remembered  the  plaintiff  and  his  wife  testified,  be- 
came theirs  as  a  part  of  the  consideration  for  the  sale  of 
their  farm  to  defendant.  During  the  month  of  February, 
1887,  the  plaintiff  removed  with  his  family  from  Dakota 
to  Omaha,  Nebraska,  and  it  was  agreed  that  defendant 
should  care  for  this  personal  property,  make  a  sale  of 
it,  and,  the  plaintiff  says,  send  the  proceeds  to  him  at 
Omaha.  Defendant  claims  that  the  proceeds  were  to  be  ap- 
plied on  some  notes  which  he  then  held  and  which  he  fur- 
ther claims  evidenced  an  indebtedness  of  the  plaintiff  to 
him  arising  out  of  the  land  and  stock  deal  which  are  the 
subjects  of  the  whole  controversy  in  this  action.  The  court, 
at  the  request  of  plaintiff,  instructed  the  jury  as  follows  on 
^his  part  of  the  case: 

"You  are  instructed  that  if  you  find  from  the  evidence 
that  the  said  plaintiff  was  the  owner  of  the  chattel  prop- 
erty described  in  plaintiff's  petition,  having  purchased  the 
i>ame  from  the  defendant  McCready,  and  that  the  said 
plaintiff  left  the  said  property  in  the  possession  and  under 
the  care  and  control  of  the  said  defendant  with  an  under- 
standing and  agreement  with  the  said  defendant  McCready 
that  he  should  sell  and  dispose  of  the  same  and  remit  the 
proceeds  thereof  to  this  plaintiff;  and  if  you  further  find 
from  the  evidence  that  the  said  McCready  did  dispose  of  and 
sell  the  said  described  property,  but  failed  to  comply  with 
said  agreement  and  understanding,  and  failed  to  remit  the 
faid  proceeds  to  the  plaintiff,  but  appropriated  the  same  to 
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his  owD  ase  and  failed  to  aoooout  therefor,  then  and  in  that 
event  you  are  instructed  that  such  appropriation  of  the 
proceeds  from  said  sale  would  constitute  a  conversion  and 
the  plaintiff  herein  would  be  entitled  to  recover  at  your 
hands  a  verdict  for  the  market  value  of  said  property  at 
the  time  so  converted." 

This,  it  is  contended  by  counsel  for  defendant,  was  errone- 
ous, in  so  far  as  it  stated  that  the  measure  of  damages  would 
be  the  market  value  of  the  property  at  the  time  converted. 

In  further  charging  the  jury  the  court  stated  in  instruction 
number  10,  as  follows: 

^'The  plaintiff  cannot  be  heard  to  complain  at  this  time 
as  to  the  prices  received  for  said  property,  and  as  to  the 
matter  of  caring  for  and  disposing  of  the  said  property,  pro* 
Vided  the  jury  find  that  the  defendant  used  ordinary  care 
and  prudence  in  caring  for,  selling,  and  disposing  of  said 
property,  and  would  only  be  obliged  to  account  to  the 
plaintiff  for  the  proceeds  arising  from  said  sale  after  paying 
the  expenses  of  feeding  and  caring  for  said  property." 

This  latter  instruction,  we  think,  was  correct,  and,  in 
view  of  all  the  evidence  relating  to  the  subject  involved^ 
stated  the  true  rule  of  damages  or  measure  of  recovery* 
The  plaintiff  was  allowed  to  testify  in  regard  to  the  value 
of  this  property  (defendant  objecting)  as  follows : 

Q.  You  may  state  what  was  the  value  of  the  personal 
property  that  you  purchased  at  that  time  from  McCready. 

Objected  to,  as  incompetent  and  immaterial,  and  not  the 
proper  foundation  laid,  and  not  admissible  under  the  issues. 

Q.  What  was  the  value  of  that  personal  property? 

Objected  to,  as  incompetent  and  immaterial,  and  not  the 
proper  foundation  laid.     Overruled.     Exception. 

A.  It  was  thoroughbred  stock — ^}'oung  cattle.  It  was 
worth  the  money  he  represented  it  to  be. 

Q.  What  did  he  represent  it  to  be  worth? 

A.  Two  thousand  four  hundred  and  seventy  dollars  is 
what  he  had  upon  the  book. 
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This  surely  could  not  be  accepted  as  furnishing  informa- 
tion from  which  the  jury  should  assess  the  amount  of  re- 
<X)very,  if  any,  directed  as  it  was  to  the  time  of  the  pur- 
<;hase  of  the  property,  and,  under  the  guidance  of  the 
language  used  in  instruction  numbere<1  1,  in  reference  to 
their  branch  of  the  case,  the  jury  were  liable  to  be  misled 
in  adopting  this  value  as  the  amount  to  be  recovered.  The 
<]efendant  stated,  while  testifying  on  this  {H>int,  that  he  re- 
alized from  the  sale  of  the  (personal  proi)crty,  having  sold 
part  at  auction  and  part  at  private  sale,  after  paying  ex- 
penses, etc.,  the  sum  of  |1,190.  The  verdict  in  the  case 
was  a  general  one  in  the  sum  of  $2,801,  and  not  directed 
or  confinMl  to  any  particular  branch  of  the  case,  nor  any 
statement  made  by  which  we  are  able  to  say  whether  it  was 
in  whole  or  in  part  given  as  damages  for  the  alleged  fraud 
and  deceit  practiced  in  inducing  the  sale  of  the  farm  to  de- 
fendant or  in  whole  or  in  part  for  the  damages  claimed  to 
have  resulted  from  the  alleged  conversion.  Were  it  not  so, 
we  might  accept  the  amount  of  the  proceeds  of  the  sale  of 
the  personal  proi>erty  as  stated  by  defendant  as  being  the 
amount  which  plaintiff  should  recover,  and  require  a  re- 
mittitur on  his  part  from  the  amount  of  the  verdict  as  ren- 
dered to  make  it  meet  this  view,  but  the  two  were  parts 
of  the  same  transaction,  and  necessarily  so  closely  connected 
that  it  seems,  with  all  the  information  which  can  be  derived 
from  the  record  before  us,  that  they  must  stand  or  fall  to- 
gether. This  being  the  conclusion  reached,  it  follows  from 
what  has  been  hereinbefore  said  in  relation  to  portions  of 
the  proceedings  during  the  trial  that  the  judgment  of  the 
district  court  must  be  reversed  and  the  case  remanded. 

Reyebbed  and  remanded. 
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OfiORQE  Warnick,  appellee,  v.  Silas  Latta,  appel- 
lant. 

Filed  April  16, 1895.    No.  6514. 

Quietiiig  Title :  Cancellation  of  Ck>NTBAOT :  Rbvibw:  Suffi- 
oiSNCY  OF  Evidence.  Od  this  appeal  the  only  queation  pre- 
aented  being  the  aofficiencj  of  the  evidence  to  aoatain  the  de- 
cree of  the  district  coart,  and  a  fall  consideration  of  all  the 
proofs  being  fonnd  to  justify  soch  decree,  it  is  affirmed. 

Appeal  from  the  district  court  of  Phelps  oouoty.  Heard 
below  before  Beall,  J. 

C  H.  Roberts  and  E.  if.  Palmer^  for  appellant 

J,  JR.  Pabnek,  contra. 

Ryan,  C. 

In  the  district  court  of  Phelps  county  this  action  was 
begun  for  the  purpose  of  removing  from  the  title  of  plaint- 
iff to  certain  land  a  cloud  alleged  to  exist  from  the  records 
of  that  county  disclosing  the  following  contract,  to-wit: 

"We,  L,  D.  Vanderhoof  and  J.  H.  Johnson,  being  duly 
appointed  and  authorized  agents  of  Mrs.  B.  Bartlett  to 
«ell  N.  W.  J  of  sec.  28,  town  6  north,  of  range  18  W., 
having  been  appointed  by  Mrs.  Bartlett  in  writing,  and 
after  request  to  sell  the  same  for  thirty-eight  hundred  dol- 
lars, we  have  sold  the  said  tract  of  land  to  S.  A.  Dravo  and 
Silas  Latta  on  the  first  day  of  June,  1887,  for  thirty-eight 
hundred  dollars,  all  cash,  and  payments  to  suit  Mrs.  Bart- 
lett, having  received  from  Dravo  and  Latta  fifty  dollars  and 
their  agreement  to  settle  the  rest  as  soon  as  a  deed  is  deliv- 
ered to  Vanderhoof  &  Johnson,  Dravo  and  Latta  assuming 
mortgage,  but  mortgage  to  be  deducted  from  the  original 
purchase  price;  and  the  said  Dravo  and  Silas  Latta  agree 
to  purchase  said  land  upon  the  terms  heretofore  mentioned 
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and  pay  said  sum  of  thirty-eight  hundred  dollars,  assuming^ 
said  mortgage  as  a  part  thereof. 

"Mrs.  B.  Bartlett, 
"  By  Vanderhoof  &  Johnson, 

*'Her  Agents^ 
"  S.  A.  Dravo  &  Silas  Latta. 

"Dated  June  1,  1887.'' 

There  were  filed  separate  answers  by  S.  A.  Dravo  and 
Si  his  Latta.  In  substance,  the  answer  for  S.  A  Dravo  wa» 
a  disclaimer  of  any  interest  in  himself  by  reason  of  having 
received  a  promissory  note  for  two  hundred  dollars  from 
Mrs.  Bartlett  in  consideration  of  releasing  her  from  the 
above  contract.  In  addition  to  the  above  averments  of  the 
answer  of  Dravo,  he,  at  considerable  length,  disclaimed  that 
in  settling  and  receiving  the  {200  note,  he  in  any  way  rep-^ 
resented  or  concluded  Mr.  Latta.  By  the  answer  of  Latta 
it  was  admitted  that  the  contract  was  made  in  the  terms- 
above  set  out  and  had  been  filed  for  record  in  the  county 
clerk's  office  of  Phelps  county,  and  that  plaintiff  had  re- 
ceived a  warranty  deed  from  Mrs.  Bartlett,  but  it  was  al- 
leged that  the  deed  was  received  with  actual  and  construct- 
ive notice  of  the  rights  of  Latta.  There  was  also  an  offer 
to  pay  $1,900  to  Mrs.  Bartlett,  and  a  prayer  for  a  decree 
requiring  conveyance  to  Silas  Latta.  There  was  a  decree 
in  favor  of  George  Warnick  as  against  Latta,  who  alone 
api^eals. 

There  is  no  room  for  question  that  the  decree  quieting 
all  claim  of  the  api)ellant  was  right,  for  it  was  satisfactorily 
shown  that  Warnick  purchased  without  actual  notice  of  the 
existence  of  the  above  copied  contract.  It  is  scarcely  nec- 
essary to  observe  that,  without  lieing  witnessed  or  acknowl- 
edged, this  instrument  should  not  have  been  recorded,  and 
that  if,  nevertheless,  the  county  clerk  did  record  the  same^ 
the  mere  fact  that  without  authority  it  was  placed  upoik 
the  record  would  not  constructively  impart  notice  of  its 
contents.     It  scarcely  admits  of  doubt  that  the  payment  of 


Vol.  44]         JANUARY  TERM,  1895.  809 


Warnick  t.  Latta. 


the  $200  oonsideratioo  to  Dravo  by  note  was  made  and 
received  in  settlement  of  the  claims  made  both  by  Dravo 
and  Latta^  and  that  the  present  litigation  is  due  solely  to 
the  fact  that  Dravo  now  retains  as  his  own  the  entire  pro- 
ceeds of  the  note  turned  out  to  him.  In  effecting  the  traus- 
£er  of  title  from  Mrs.  Bartlett  to  Mr.  Warnick,  Dravo 
made  out  the  necessary  deed  and,  in  advance,  passed  upon 
the  title  which  thereby  would  be  vested  in  Mr.  Warnick. 
The  existence  upon  the  reconls  of  the  above  contract  he 
regarded  as  of  little  consequence,  for,  l)efore  this  time  Latta 
had  withdrawn  the  earnest  money  wl.ich  he  had  paid  to 
Mrs.  Bartlett's  agents  above  named,  and  as  Dravo  assumed, 
the  rights  of  Latta  thereby  ceased  to  exist.  After  this 
action  was  begun  Dravo  withdrew  his  proportion  of  the 
earnest  money  deposited  with  the  agents  of  Mrs.  Bartlett, 
and  thenceforward  he  has  done  all  he  could  to  enable  Mr. 
Latta  to  obtain  an  amount  equal  to  that  which  be  himself 
had  received.  In  view  of  all  the  facts  disclosed  in  evi- 
dence, we  are  at  a  loss  to  understand  why  any  portion  of 
the  costs  was  taxed  against  Warnick.  In  this  court  he 
has  not  complained,  doubtless  because  he  wi.shed  to  avoid 
delays,  yet  this  omission  precludes  relief.  When  the  case 
is  remanded  to  the  district  court  for  further  proceedings  it 
will  not  be  inappropriate,  neither  will  it  be  too  late,  to 
move  for  a  retaxation  of  costs,  if  such  course  is  deemed  ad- 
Ytsable.     The.  judgment  of  the  district  court  is 


Affirmed, 


1 
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Louis  Ehrlich  v.  State  of  Nebraska, 

Filed  April  16, 1895.    No.  6807. 


«       • 


Oral  InBtruotlons :  Criminal  Law.  Under  the  provisioDB  of 
sections  52  to  56,  chapter  19,  Ck>mpiled  Statntee,  the  giving  of 
oral  instroctions  in  either  civil  or  criminal  cases,  without  a  waiver 
of  the  Btatatorjr  requirement  that  they  be  given  in  writing,  is 
reversible  error.  An  oral  instruction,  over  proper  objections, 
having  been  given  in  this  case  in  disregard  of  the  above  stata- 
tory  provisions,  the  judgment  of  the  district  court  is  revened. 

Error  to  the  district  court  for  Seward  county.  Tried 
below  before  Miller,  J. 

Nor  ted  Bros.  &  Lowley,  for  plaintiff  in  error. 

George  H.  Hastings^  Attorney  OenercU,  contra. 

Ryan,  C. 

This  case  was  submitted  for  our  determination  on  April 
5,  1895,  and  in  accordance  with  the  practice  of  this  court 
in  criminal  oases  is  decided  at  the  earliest  practicable  mo- 
ment. The  plaintiff  in  error  was  convicted  in  the  district 
court  of  Seward  county  pf  an  attempt  to  commit  the  crime 
of  rape  upon  the  person  of  a  female  child  under  the  age  of 
fifteen  years.  The  case  of  HaUv.  State,  40  Neb.,  320,  will 
probably  be  found  instructive  as  to  several  propositions 
discussed,  hence  they  shall  not  receive  special  consideration. 
Among  other  instructions  one  was  given  to  the  effect  that 
if  the  accused  at  any  time  administered  drugs  to  the  com- 
plaining witness  in  furtherance  of  his  criminal  design,  such 
use  of  drugs  would  constitute  an  assault,  whether  success- 
ful or  not.  On  the  day  following  that  upon  which  the  case 
was  submitted,  the  jury  returned  into  court  and  by  a  com- 
munication signed  by  their  foreman  asked  ''further  infor- 
mation "  in  regard  to  the  subject-matter  of  the  above  in- 
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structioD.  The  court  thereupon,  in  the  absence  of  the 
accused,  notwithstanding  objections  of  counsel  for  the  ac- 
cused, orally  •instructed  the  jury  as  follows:  '^  Gentlemen 
of  the  jury:  By  the  using  of  the  word  *may'  in  this  in- 
struction means  that  the  offense  can  be  committed  by  the 
defendant  laying  a  hand  upon  a  female  child  by  a  male 
person  over  eighteen  years  of  age;  or,  in  other  words,  that 
if  from  the  testimony  you  should  find  that  the  defendant 
indecently  handled  or  fondled  the  complaining  witness  in 
this  case,  that  such  would  be  an  offense  under  the  statute." 
By  an  act  of  the  legislature  of  this  state  approved  Febru- 
ary 19, 1875,  now  embodied  in  chapter  19  of  the  Compiled 
Statutes  as  sections  52  to  56  inclusive,  it  is  required  that 
all  instructions,  whether  in  criminal  or  civil  cases,  in  the 
absence  of  an  express  waiver  in  open  court  entered  of  rec- 
ord, shall  be  written,  and  that  they  must  be  read  to  the 
jury.  Section  56  of  said  chapter  contains  the  following 
provisions:  ''No  oral  explanation  of  any  instruction  au- 
thorized by  the  preceding  sections  shall  in  any  case  be  al- 
lowed, and  any  instruction  or  charge,  or  any  portion  cf  a 
charge  or  instructions  given  to  the  jury  by  the  court  and 
not  reduced  to  writing  as  aforesaid,  *  *  ♦  ghall  be 
error  in  the  trial  of  the  case  and  sufficient  cause  for  t)ie  re- 
versal of  the  judgment  rendered  therein."  There  is  under 
this  statute  no  alternative,  and  the  judgment  of  the  dis- 
trict court  is 

Revebsed. 


NoBYAL,  C.  J.|  not  sitting. 
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Katharine  Vaughn  v.  William  H.  Ci^eb  et  al. 

FiLBO  April  16, 1895.    No.  6130. 

1.  Mlsconduot  of  a  Juror:  Habmlbss  Ebror.    Miacondnctof 

a  jaror,  urged  by  a  party  wbom  snch  nii^coDdnct,  if  established, 
coald  not  have  injared,  is  not  available  in  error  proceedings  in 
the  supreme  coart 

2.  Instructions:   Bill  of  Exceptions:  Abbangbmbnt.     An 

instruction  to  find  for  plaintiff— the  party  asking  it — was  prop- 
erly refasedf  where  the  effect  to  be  gLven  certain  evidence  was 
therein  misstated  and  ma'le  subordinate  to  propositions  of  fact 
with  which,  logically,  it  had  no  relation. 

Error  from  the  district  court  of  Merrick  county.  Tried 
below  before  Sullivan,  J. 

John  Palierson,  for  plaintiflP  in  error. 

W.  T.  Thompson  and  /.  W.  Sparks,  contra. 

Ryan,  C. 

This  action  of  replevin  was  brought  by  Katharine 
Vaughn  against  William  H,  Crites  for  the  possession  of 
certain  personal  pro)>erty  by  him,  as  sheriff,  levied  upon 
for  the  satisfaction  of  two  executions.  In  the  petition  it 
was  asserted  that  Mrs.  Vaughn  was  the  absolute  owner,  and 
by  her  proofs  she  sought  to  show  that  she  had  purciiased 
it  from  Morgan  L.  Wright,  her  son-in-law,  before  it  had 
been  levied  upon  by  virtue  of  the  judgments  against  him 
for  the  satisfaction  of  which  said  execution  was  issued. 
The  existence  and  good  faith  of  this  transfer  as  against  the 
aforesaid  judgments  were  the  questions  litigated  between 
the  plaintiff  and  the  defendant  above  named.  During  the 
pendency  of  the  action  Isaac  V.  Traver,  as  administrator 
of  the  estate  of  Margaret  T.  Wright,  the  deceased  wife  of 
Morgan  L.  Wright,  was  permitted  to  intervene  and  assert 
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that  the  ownership  and  right  of  possession  of  the  disputed 
property  was  in  himself  as  such  administrator.  Issues 
having  been  duly  joined  between  all  the  parties,  a  trial  was 
had,  which  resulted  in  a  verdict  in  favor  of  the  intervener, 
on  which  judgment  was  duly  rendered.  The  errors  com- 
plained of  are  assigned  by  Katharine  Vaughn,  as  plaintiff 
in  error. 

In  support  of  the  motion  for  a  new  trial  there  seems  to 
have  been  filed  several  affidavits,  met  by  counter-affidavits, 
between  which  the  issue  was  whether  or  not  a  juror  had 
been  guilty  of  misconduct  such  as  would  justify  setting 
aside  the  verdict  afterwards  reached.  It  is  unnecessary  to 
consider  this  proposition  for  two  reasons :  The  first  of  these 
is  that  the  verdict  was  against  the  sheriff  and  the  miscon- 
duct alleged  was  with  the  judgment  creditor,  for  whom  the 
sheriff  was  acting  in  the  levies  sought  to  be  defeated.  The 
other  reason  is,  that  the  district  court  of  Merrick  count}', 
wherein  this  case  was  tried,  has  found  adversely  to  the  al- 
leged misconduct  as  a  question  of  fact  on  conflicting  evi- 
dence, and,  under  such  circumstances,  its  finding  of  that 
character  is  conclusive.  That  the  filing  of  the^e  affidavits 
may  not  be  entirely  without  result,  however,  this  oppor- 
tunity is  taken  for  saying  that  a  bill  of  exceptions  should 
have  some  definite  point  of  commencement.  In  this  case, 
immediately  following  the  certificate  of  the  clerk  to  the 
transcript,  there  is  met,  without  any  warning,  a  succession 
of  original  affidavits  in  which  the  chirography  is  of  various 
styles.  On  a  cover  attached  to  these  affidavits  is  this  in- 
scription: ''Affidavits  used  by  deft's  upon  the  hearing  of 
the  motion  for  a  new  trial.''  In  the  midst  of  the  entire 
bundle  of  affidavits  there  is  a  like  inscription  upon  one 
affidavit,  the  only  difference  being  the  substitution  of  the 
word  plaintiff  for  defendant.  Among  these  latter  affidavits 
two  are  marked  "Exhibit  A"  and  one  is  marked  "Exhibit 
B."  Following  all  these  affidavits  there  succeeds  first  a 
copy  of  two  "schedules  of  personal  property"  marked  Ex- 
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bibit  No.  2|  then  a  copy  of  a  petition  of  above  twelve  pages 
of  what,  by  a  stretch  of  courtesy,  might  be  called  written 
matter,  which  is  marked  ''Exhibit  A;''  then,  in  cheerful 
and  confusing  succession,  there  follows  a  copy  of  a  deed, 
marked  '*' Exhibit  B/  received  in  evidence  upon  the  trial 
of  said  cause,  as  shown  upon  page  32  of  said  bill  of  ex- 
ceptions," after  which  is  ''a  list  of  hotel  furniture  and 
fixtures  sold  to  Katharine  Vaughn,  July  10,  1891,"  in- 
dorsed '^  Exhibit  A,  received  in  evidence  on  the  trial  of 
said  cause,  as  shown  on  page  14  of  this  bill  of  exceptions." 
Perhaps  it  may  serve  to  extenuate  these  offenses  to  remark 
that  in  some  instances  the  descriptive  words  quoted  were  . 
written  in  red  ink.  Following  the  affidavits  and  exhibits 
just  described  there  is  a  page  containing  neat,  type-written 
lists  of  witnesses,  each  with  proper  descriptive  headings. 
On  the  page  following  this  there  is  found  the  title  of  the 
case,  immediately  after  which  are  the  words  ''Katharine 
Vaughn,  sworn  by  the  plaintiff;  examined  in  chief  by  Mr. 
Patterson."  Then  follow  in  good  type-written  copy  al- 
ternate questions  and  answers  of  different  witnesses,  with 
objections,  the  rulings  of  the  court  and  exceptions  thereto 
and  admissions  of  facts,  until  finally  there  is  reached  the 
certificate  of  the  reporter.  It  is  within  the  knowledge  of 
the  writer  hereof  that  the  above  hodgepodge  method  of  pre- 
senting affidavits  very  nearly  led  to  their  being  entirely 
disregarded  in  one  instance,  owing  to  circumstances  which 
might  exist  in  any  case.  There  is,  therefore,  a  real  neces- 
sity that  the  bill  of  exceptions  should  begin  with  a  proper 
caption,  and  that  within  such  bill,  or  attached  to  it  and 
identified  by  the  judge  settling  the  same,  there  should  be 
such  reference  to  exhibits  as  will  preclude  the  possibility 
of  any  mistake. 

It  is  urged  that  the  court  erred  in  its  refusal  to  give  the 
fourth  instruction  requested  by  the  plaintiff,  in  which  was 
this  language: 

"4.  The  jury  are  further  instructed  that,  although  you 
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may  find  from  all  the  evidence  in  the  case  that  the  property 
in  controversy  was  itk  the  year  1890  listed  for  taxable  pur- 
poses in  the  name  of  Margaret  T.  Wright,  the  wife  of  said 
Morgan  L.  Wright  at  said  time,  still,  if  you  further  find 
from  all  the  evidence  in  the  case  that  the  said  proi>erty 
was  the  fruits  of  the  joint  earnings  and  accumulations  of 
the  said  Morgan  L.  Wright  and  the  said  Margaret  T* 
Wright  during  coverture  and  during  the  time  they  lived 
together  as  husband  and  wife,  and  that  the  said  Morgan  L* 
Wright  had  not  transferred  the  title  to  the  said  property  to 
the  said  Margaret  T.  Wright  during  her  lifetime  by  gift, 
settlement,  sale,  conveyance,  or  otherwise,  then  you  should 
find  for  the  plaintiff^,  Katharine  Vaughn,"  etc. 

The  above  instruction  concludes  with  a  proviso  as  to 
the  rights  of  creditors  as  against  the  title  of  Katharine 
"Vaughn  being  dependent  upon  the  good  faith  of  the  trans- 
fer,— ^a  proposition  which  need  not  be  discussed,  since,  in 
this  court,  parties  who  might  be  interested  in  that  ques- 
tion have  no  contention  with  each  other.  The  only  part 
of  the  instruction  requested,  therefore,  with  which  we  are 
concerned  is  that  which  laid  down  the  proposition  that  if, 
in  1890,  the  property  was  listed  for  taxation  in  the  name 
of  Mrs.  Wright,  and  the  same  had  been  earned  by  herself 
and  her  husband  jointly,  and  Morgan  L.  Wright  during 
the  lifetime  of  his  wife  had  not  transferred  it  to  her,  then 
that  the  jury  should  find  for  the  plaintiff.  The  legal 
proposition  assumed  to  be  asserted  in  this  instruction  was 
stated  in  such  terms  that  it  was  really  dependent  in  no  way 
upon  the  manner  in  which  the  listing  for  taxation  took 
place  in  1890.  The  evidence  of  the  assessor  was  that  in 
1890  Morgan  L.  Wright  stated  to  him  that  the  property 
belonged  to  Mrs.  Wright  and  that  she  would  have  to  give 
it  in  for  assessment,  and  in  1891  plaintiff  told  witness  that 
Dr.  Whittaker  was  in  possession  of  the  personal  property 
as  trustee  for  tba  children  of  Mr.  and  Mrs.  Wright.  The 
schedule  for  1890  was  accordingly  verified  by  Mrs.  Wright 
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and  the  property  was  therein  described  as  individually  her 
own.  The  evidence  as  to  the  assessment  of  this  property 
was  therefore  important,  as  tending  to  contradict  that  of 
Morgan  L.  Wright,  and  the  court  very  properly  refused 
the  requested  instruction  which  ignored  the  bearing  of  this 
testimony  in  that  direction. 

As  to  the  remaining  assignments  of  error,  that  the  ver- 
dict was  not  sustained  by  the  evidence  and  was  contrary  to 
law,  it  is  merely  necessary  to  say  that  we  do  not  agree  with 
counsel  for  plaintiff  as  to  either  of  these  propositions. 
The  judgment  of  the  district  court  is 

Affirmed. 


New  Home  Sewing  Machine  Company  v.  Adoniram 

J.  Seals. 

Filed  Apbil  16, 1895.    No.  6153. 

Attaohment:  Lien  of  Levy:  Purchase  Money  Notes.  The 
levy  of  a  writ  of  attachment  creates  a  priority  over  rights  re- 
served or  created  hy  conditions  contained  in  unrecorded  notes 
given  by  .the  attachment  debtor  for  the  purchase  price  of  the 
personal  property  levied  upon. 

Error  from  the  district  court  of  Fillmore  county.  Tried 
below  before  Hastings^  J. 

F.  B.  Donisthorpe,  for  plaintiff  in  error. 

Charles  H.  Sloan^  contra. 

Ryan,  C. 

This  action  was  brought  to  recover  fifty  dollars,  the  al- 
leged value  of  a  Prescott  organ.  There  was  a  verdict  and 
judgment  in  favor  of  the  defendant.     The  defendant,  by 
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virtue  of  a  writ  of  attachment  in  his  hands  against  George 
W.  Chapman,  as  a  constable  of  Fillmore  county,  levied 
«pon  the  above  described  organ,  which  he  afterwards  sold 
under  authority  of  an  execution  issued  in  the  same  cause 
as  that  wherein  the  levy  of  the  above  writ  of  attachment  had 
been  made.  It, was  a  disputed  fact  whether  or  not  the  or- 
^an,  when  taken  under  the  writ  of  attachment,  was  locked 
in  a  room  wherein  it  had  been  left  by  George  W.  Chaj)- 
man  when  in  the  night-time  he  rather  suddenly  left  Geneva. 
On  behalf  of  tlie  plaintiff  it  was  testified  that  the  musical 
instiument  in  question  had  been  left  locked  in  the  room  of 
whicli  the  koy  was  given  *to  his  cousin,  J.  W.  Kennedy; 
that  George  W.  had  instructed  this  cousin,  a  drayman  at 
<jreneva,  to  deliver  the  organ  to  Mr.  Daley,  the  resident 
agent  for  the  plaintiff,  but  that,  being  delayed  by  other 
matters,  this  request  was  not  at  once  complied  with,  and 
meanwhile  that  the  levy  complained  of  had  been  accom- 
pli thed,  the  required  entrance  therefor  having  been  forcibly 
made.  On  the  part  of  the  defendant  the  evidence  was 
4hat  the  organ  was  left  in  the  room  by  Chapman;  that 
there  was  no  door  locked,  though  there  were  several 
through  either  of  which  an  entrance  could  be  effected; 
that  under  these  circumstances  the  levy  of  the  writ  of  at- 
tachment was  made.  It  was  testified  by  two  witnesses, 
without  contradiction,  that  after  the  levy  Mr.  Kennedy 
•cume  after  certain  articles  left  by  Mr.  Chapman  in  the 
room  where  the  organ  was,  and  his  attention  being  called 
to  the  organ,  that  he  disclaimed  having  any  directions  with 
regard  to  it.  Afterwards  there  was  served  upon  the  de- 
fendant a  notice  that  the  plaintiff  was  the  owner  of  the  or- 
gan upon  which  the  writ  of  attachment  had  been  levied. 
Since  the  above  disputed  questions  of  fact  were  settled  by 
the  jury  in  favor  of  the  defendant,  there  remains  but  one 
phase  of  the  case  for  consideration. 

The  plaintiff  was  the  assignee  of  two  notes  made  by 
Chapman  to  E.  H.  Daley,  its  agent,  and  claims  that  by 
66 


818  NEBRASKA  REPORTS.         [Vol.  44 


Schnge  ▼.  Miller. 


virtue  of  the  terms  of  said  notes  it  was  entitled  to  the* 
organ  or  to  its  valae.  These  notes,  on  which  there  wa» 
due  $6  per  month,  were  given  for  the  organ,  and  each  con- 
tained the  following  provisions  immediately  following  the 
dates  whereon  the  respective  five-dollar  payments  should 
become  due,  to-wit:  "For  value  received,  I,  or  we,  the  un- 
dersigned, do  hereby  sell  and  mortgage  unto  the  payee 

hereof  one  Prescott  organ,  No. ,  now  in  my  possea^ion,. 

provided  that  if  the  undersigned  shall  pay  the  said  debt^ 
then  this  mortgage  shall  be  void.  In  case  of  default,  I,  or 
we,  authorize  the  said  mortgagee  to  seize  and  sell  said  pro|H 
erty  and  pay  said  debt  with  expenses  incurred;  or  if  the 
said  mortgagee  shall  at  any  time  feel  unsafe  or  insecure^ 
then  he  may  seize  and  sell  the  property.''  It  was  admitted 
in  open  court  that  the  notes  which  contained  the  above 
provisions  were  never  filed  for  record.  The  district  court 
very  properly  instructed,  under  these  circumstances,  that 
the  levy  of  the  writ  of  attachment  was  entitled  to  priority 
over  rights  reserved  or  created  by  the  above  conditions. 
The  judgment  of  the  district  court  is 

Affirmed. 


GXTB  SCHRAGE  ET  AL.,  APPELLEES,  Y.  L.  N.   MiLLER 

ET  AL.,  APPELLANTS. 

FiLBD  April  16,  1895.    No.  6419. 

Landlord  and  Tenant:  Rkpaib  of  Buildikos:  Hechanicb^ 
LiBN&  A  reqairement  in  a  lease,  that  the  leasee  shall  to  a 
specified  amoant  "pat  cash  in  repairs"  upon  the  leased  prem- 
ises, confers  no  right  of  charging  snch  repairs  when  made  against 
the  landlord  or  his  property. 

Appeal  from  the  district  court  of  Dodge  county.    Heard 
below  before  Sullivan,  J. 
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IHck  &  Dolezal,  for . appellants^  cited:  16  Am.  &  Eng., 
Ency.  Law,  19 ;  khapp  v.  Broum,  45  N.  Y.,  207;  Jfw/- 
€UHm  V.  PiU,  64  N.  Y.,  269;  Hickmann  v.  Pinkney,  81 
N.  Y.,  216;  Cornell  v.  Barney,  94  N.  Y.,  394;  Bolder  v. 
JEspen,  99  Pa.  St.,  313. 

Fred  W.  Vaughn,  contra,  cited:  O'Neil  v.  8t.  Olafa 
School,  26  Minu.,  329 ;  Meyer  v.  Berlandi,  40  N.  W.  Rep. 
[Minn.],  613;  Laird  v.  Moonan,  32  Minn.,  358;  Hill  o- 
QUI,  42  N.  W..  Rep.  [Minn.],  296;  Bohn  Mfg.  Co.  v^ 
Konntze,  30  Neb.,  719;  Henderson  r.  Connelly^  123  III.,, 
98 ;  Millsap  v.  Bally  30  Neb.,  728 ;  Pomeroy  v.  WhiU  Lake 
Lumber  Co.,  33  Neb.,  243. 

Ryan,  C. 

The  defendants  Edwin  L.  and  Josephine  A.  Eno,  on  the 
4th  day  of  November,  1888,  leased  their  liotel  known  as- 
the  Eno  Hotel  to  A.  F.  Diver  for  a  term  of  three  years,  to 
begin  on  January  1,  1889.  The  lessee  agreed  to  take  the 
property  leased  in  thq  condition  in  which  he  should  find  it 
when  it  should  be  vacated  at  the  commencement  of  hi» 
lease  ''and  not  ask  of  said  first  parties,  the  lessors,  any^ 
money  or  outlay  for  repairs  during  the  continuance  of  said 
lease,  except  for  such  damages  as  might  be  caused  by  the 
elements."  Furthermore,  the  lessee  agreed  to  put  the  smn 
of  $1,200  cash  in  repairs  on  said  premises,  such  as  paint- 
ing, papering,  kalsomining,  etc.,  but  particularly  to  imme- 
diately paint  veranda  and  front  of  hotel  three  coats,  to  be 
of  lead  and  oil,  and  first-class  work  and  material,  such  ex- 
pense to  be  included  in  said  outlay  of  $1,200.  On  the  6th 
day  of  July,  1889,  the  lessee  assigned  his  interest  in  the 
above  lease  to  Louis  N.  and  Katie  C.  Miller,  by  whom,, 
thenceforward,  the  conditions  thereof  were  assumed.  The 
theory  upon  which  the  right  to  an  afiirmance  of  the  judg- 
ment of  the  district  oourt  of  Dodge  county  enforcing  a 
mechanic's  lien  against  the  above  property  must  be  founded^ 
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if  at  all,  must  be  circumscribed  by  the  statements  of  the 
a^Bdavit  filed  by  the  appellees.  The  portion  which  has 
any  bearing  on  this  question  was  in  this  language:  *'Gus 
Si^hrage,  being  first  duly  sworn,  says  that  affiant  and  C.  H. 
Stouer,  under  and  by  virtue  of  a  verbal  contract  entered 
into  with  L.  N.  Miller  and  Katie  C.  Miller,  lessees  and 
proprietors  of  the  Euo  Hotel,  in  the  city  of  Fremont, 
Nebraska,  held  and  occupied  by  them  under  and  by  virtue 
of  a  contract  and  lease  executed  and  made  by  Edwin  L. 
£no  and  Josephine  A.  Eno  with  A.  F.  Diver,  and  which 
lease  and  contract  was  sold  and  assigned  by  said  A.  F. 
Diver  to  said  L.  N.  Miller  and  Katie  C.  Miller,  by  and 
ivith  the  consent  of  said  Edwin  L.  Eno  and  Josephine  A. 
Eno,  whereby  the  8aid  lessees  were  bound  and  compelled 
to  make  repairs  upon  said  Eno  Hotel  for  a  given  sum  as 
part  rent  and  consideration  of  said  lease^  that,  under  and 
by  virtue  of  said  contract,  this  aflSant  and  said  C.  H.  Stoner 
Airnished  material,  consisting  of  wall  paper  and  paint,  and 
.performed  work  and  labor  in  connection  with  said  wall 
paper  and  paint  in  repairing  and  fixing  said  rooms  of  said 
Eno  Hotel  to  the  amount  of  one  hundred  and  sixty-seven 
-f^  ($167.58)  dollars,  upon  which  there  has  been  paid  and 
credited  the  sum  of  one  hundred  and  sixteen  -^^  ($116.40) 
dollars,  leaving  a  balance  due  this  affiant  and  C.  H.  Stoner 
of  the  sum  of  fifty-one  ^\  ($51.18)  dollars.*'  The  decree 
was  for  the  amount  just  stated  with  costs. 

It  is  very  clear  that  the  plaintiffs  were  not  entitled  to  a 
lien  because  of  having  furnished  material  and  performed' 
labor  under  a  contract  therefor  with  the  lesseea  as  such. 
(  Waterman  v.  Stout,  38  Neb.,  396.)  Probably  this  was  not 
so  much  hoped  for,  as  that,  under  the  requirement  of  pay- 
ment for  repairs,  it  should  be  assumed  that  the  lessee  was 
impliedly  constituted  the  landlord's  agent  in  respect  thereto. 
The  language  above  quoted  from  the  affidavit  seems  to 
countenance  this  theory,  and  it  is  urged  in  the  brief  for 
the  appellees.     By  the  terms  of  the  lease,  however,  it  was 
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agreed  th^t  the  lessee  would  not  ask  of  the  lessors  the  out- 
hiy  for  repairs  of  the  kind  described  in  the  above  mentioned 
affidavit.  Aside  from  thfs,  tlie  terms  of  the  lease  were  not 
as  indicated  in  the  aboveaffidavit,  for  tiie  requirement  was 
not  that  the  lessee  shouM  make  repairs  of  the  value  of 
$1,200,  but  that  he  should  put  the  sum  of  $1,200  cash  in 
repairs;  in  other  words,  that  a  part  of  the  consideration  for 
the  three  years  lease  was  the  payment  of  $1,200,  which 
should  be  made  for  repairs,  which  repairs  would  inure  to 
the  benefit  of  the  lessee  until  the  expiration  of  his  ^erm. 
This  was  not  a  requirement  to  make  repairs,  requiring  pay- 
ment to  be  made,  perhaps,  by  the  lessors.  It  was  an  au- 
thority solely  to  pay  cash  to  the  extent  and  for  the  pur- 
poses indicated.  Under  such  conditions  the  estate  of  (he 
lessors  was  not  bound.  {Hoaghnid  v.  Lowe,  39  Neb.,  397; 
Henry  &  Coatstdorth  Co.  v.  Fi'sherdick,  37  Neb.,  207 ;  Pick- 
ens  V.  Platismouih  Investment  Co.y  37  Neb.,  272;  Holmes  i\ 
Hutchins,  38  Neb.,  601;  Sheehy  v.  Fulton,  38  Neb.,  691.) 
It  follows,  therefore,  that  the  judgment  of  the  district  court 
subjecting  the  property  of  the  appellants  to  the  payment  of 
the  indebtedness  found  due  from  other  parties  was  without 
warrant,  and  it  is  therefore 

Reversed. 


John  J.  O'Eourke  v.  John  N.  Burke  et  al. 

FiLBD  April  16, 1895.    No.  637a 

1.  Guaranty:  Building  Contuact.  In  a  bnUding  contract  it 
was  provided,  in  effect,  that  a  part  of  the  compensation  might  be 
paid  on  the  pay-roll  every  two  weeks  as  the  work. progressed,  and 
furthermore,  that  in  case  of  payment  fi  certificate  shonld  be  ob-; 
tained  Irom  the  architect,  among  other  things,  to  the  effect  that 
he  considered  the  payment  dne.  Beld,  That  to  the  amonnt  of 
payments  of  the  payrolls  ipade  without  the  required  certificate 


«22        NEBRASKA  REPORTa    [Voi^  44 


(VRourke  ▼.  Burke. 


tbe  guariuitor  of  oompliance  with  th«  torma  of  hii  agreement  bj 
the  contnMstor  was  discharged. 

iL  BlLilding  Contracts.  The  reservation  of  the  right  at  hia  own 
option  to  make  payments  by  aflsniping  lumber  bills,  of  necessity 
ezcloded  the  inference  therefrom  that  the  proprietor  assumed 
payment  of  lumber  bills,  of  the  existence  of  which  he  had  no 
knowledge. 

3.  .     The  reaerration  of  the  right  to  make  changes  in  the  plans 

to  be  followed  in  the  erection  of  a  bnilding  implies,  as  against 
a  mere  guarantor  of  performance  by  the  contractor  for  -the  erec- 
tion of  such  building,  that  tbe  changes  shall  be  such  as  reasonably 
might  be  considered  as  within  the  contemplation  of  the  parties 
principal  at  the  time  such  building  contract  was  entered  into. 

Error  from  the  district  court  of  Douglas  county.    Tried 
below  before  Davis,  J. 

The  facts  are  stated  by  the  commissioner, 

Charles  OffuU  and  Charles  8.  Lobingier,  for  plaintiff  in 
error: 

■ 

The  surety  was  released  by  Burke's  failure  to  retain  the 
two-hundred-dollar  reserve.  (BeU  v.  Pauif  36  Neb.,  240; 
Simonson  v.  Thori,  31  N.  W.  Rep.  [Minn.],  861;  CdiveH 
V.  London  Dock  Co,,  2  Keen  [Eng.  Ch.],  638 ;  Board  of 
Commissioners  t?.  Branham,  57  Fed.  Rep.,  179.)  He  was 
also  released  by  the  failure  to  require  certificate  from  the 
architect  or  to  make  payments  ''on  the  pay  roll''  to  the  la- 
borers. {Hayden  v.  Cooky  34  Neb.,  677.)  A  further  ground 
of  release  is  found  in  the  unreasonable  clianges  which  were 
made  in  the  plans  without  the  consent  of  the  surety  and 
which  materially  increased  the  cost  beyond  the  contract 
price.  {ConsatU  v,  Sheldon^  35  Neb.,  247;  McLeod  v. 
Oenius,  31  Neb.,  6.)  Whether  the  changes  were  unrea- 
sonable and  the  increase  material  were  questions  of  law 
for  the  court.  (Oliver  v.  Hawley,  5  Neb.,  439;  Memphis 
Branch  R.  Co.  v.  Sullivan^  67  Ga.,  240;  Mispdhom  v. 
Farmers  Fire  Ins.  Co.y  53  Md.,  473;  Pemba'ton  v.  DooUy^ 


Toi.  44]         JANUARY  TERM,  1895.  823 


O'Rourke  v.  Burke. 


43  Mo,,  App.y  176;  Chicago,  B.  &  Q.  R.  Co.  v.  McLcd- 
lertj  84  111.,  116;  Fenn  Mutual  Life  Ins.  Co,  v.  Orane^  134 
Mass.,  56 ;  GaUon  v.  Van  Wormer,  21  8.  W.  Rep.  [Tex.], 
547;  Chicago,  B.  &  Q.  R.  Co.  v.  Landauer,  36  Neb.,  642.) 
All  the  provisions  of  the  contract  are  to  be  construed  most 
strictly  in  favor  of  O'Rourke.  (Miller  v.  Stewart,  9  Wheat. 
[U.  8.],  638;  Crane  Co.  v.  Specht,  39  Neb.,  123,  annotated, 
38  Cent.  L.  J.,  387.) 

Francis  A.  Brogan,  contra,  cited  as  to  the  retention  of 
the  reserve:  Foster  v.  Dohle,  17  Neb.,  631 ;  Irish  v,  Pheby, 
28  Neb.,  231 ;  Consaul  v.  Sheldon,  35  Neb.,  247. 

Ryan,  C. 

This  action  was  brought  in  the  Douglas  county  district 
court  by  John  N.  Burke  against  D.  A.  Way,  the  princi- 
|)al,  and  John  J.  O'Rourke,  his  surety,  on  a  building  con- 
tractor's bond  which  had  been  executed  to  Mr.  Burke. 
There  were  alleged  in  the  petition  several  failures  of  the 
principal  to  perform  according  to  the  terms  of  his  contract, 
followed  by  a  prayer  for  jud^'toent  for  $1,500,  the  penal 
sum  named  in  the  bond  sued  upon.  There  was  a  verdict 
for  the  sum  of  $950,  on  which  the  judgment  now  com- 
plained of  was  duly  rendered  against  O'Rourke,  who  alone 
defended.  The  contract  for  the  faithful  performance  of  the 
terms  of  which  the  above  bond  was  entered  into  Was  dated- 
May  12,  1891.  It  required  D.  A.  Way,  on  or  before 
June  24,  1891,  to  build  to  completion  a  certain  hotel  and 
hand  ball  court  according  to  the  requirements  of  certain 
plans  and  specifications  therein  referred  to.  The  principal 
<K}ntention8  which  we  shall  consider  were  as  to  the  manner 
in  which  payments  of  the  amounts  due  under  such  contract 
should  be  made.  The  contract  itself  was  prepared  for  sig- 
nature by  filling  out  the  blanks  in  a  printed  form.  This 
was  done  by  an  architect  in  such  a  manner  as  to  render  ap- 
I^Iicable  Mrs.  Quickley's  description  of  bad  language  as  an 
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''abusing  of  GocPs  patience  and  the  king's  English."  It 
is  a  well  recognized  rule  that  where  a  printed  form  ha» 
been  filled  out  the  written  language  controls  that  which  is 
printed.  The  difficulty  of  determining  just  what  waft 
agreed  can  be  illustrated  only  by  quoting  the  exact  written 
language  with  its  defective  orthography,  its  misplaced 
capital  letters,  and  absence  of  punctuation,  just  as  they  ex* 
ist.  The  provisions  as  to  payments  were  in  the  following 
partly  printed  and  partly  written  language,  that  which  waa 
written  being  indicated  by  the  use  of  italics: 

^^  John  Burke  *  *  *  will  well  and  truly  pay,  or 
cause  to  be  paid  unto  the  part —  of  the  first  part  or  unto 
2).  A.  Way  heirs  executors  administrators  or  assigns  the 
sum  of  $2143.80  cents  Dollars  lawful  money  of  the  United 

States  of  America  in  manner  following:  On 1891,. 

$^143,30  cents — the  first  payment  in  2  weeks  or  the  pay 
Role  Evei'y  two  weeks  as  the  work  progresses  and  John  Burk 
Reserves  the  wn'ght  to  asomes  the  lumber  Bills  Bui  to  keep 
Back  two  hundred  dollars  untill  the  wwk  is  all  complete  and 
excepted  when  the  building — is  all  complete  and  after  the 
expiration  of  10  days  when  all  the  Drawings  and  Specifi- 
cations have  been  returned  to  J.  W.  Boileau  Architect: 

"  Provided  that  in  each  case  of  the  said  payments  a  cer- 
tificate shall  be  obtained  from  and  signed  by  J.  W.  Boileau 
Architect  to  the  efiect  that  the  work  is  done  in  strict  ac* 
Cordance  with  Drawings  and  Specifications  and  that  he  J» 
W.  Boileau  considers  the  payment  properly  due,"  etc 

In  the  petition  it  was  alleged  *'  that  during  the  progress 
of  said  work  the  plaintiff  paid  to  the  said  Daniel  A.  Way^ 
upon  the  written  certificate  of  plaintiff's  architect,  the  suqa 
of  seven  hundred  and  sixty-eight  dollars  and  five  cent» 
($768.05)."  In  the  answer  there  was  pleaded  an  entire 
failure  to  require  a  certificate  of  the  architect  showing  tluife 
the  work  had  been  done  in  the  manner  required,  or,  that 
J.  W.  Boileau  considered  payments  properly  due.  By  re- 
ply the  plaintiff  denied  that  he  was  required  by  the  terms 
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of  the  ooDtract  to  make  said  paymeDts  to  the  plaintiff  for 
the  purpose  of  paying  the  pay-roll  only  upon  the  produc- 
tion of  a  certificate  from  the  architect,  and  alleged  the  fact 
to  be  that  no  certificate  was  by  the  terms  of  said  contract 
required  to  be  obtained  from  the  said  architect  for  the  pay- 
ment of  the  amount  necessary  for  the  pay-roll  every  two 
weeks  during  the  progress  of  the  said  work,  and  that  each 
and  every  payment  made  to  the  contractor  during  the 
progress  of  said  work  was  made  upon  orders  signed  by 
the  architect.  At  random  from  the  bill  of  exceptions,  we 
quote  some  of  the  orders  on  which  payments  were  made, 
to-wit : 

'^  Mr.  John  Burke,  please  pay  to  the  contractor,  D.  A. 
Way,  the  sum  of  $100.00,  as  estimate  on  building. 

"J.  W.  BOILEAU.*' 

"Mr.  John  Bork,  please  pay  to  J.  C.  Pottinger  the  sum 
of  $26.40.  J.  W.  Boileau,  Superintendent.  Charge  the 
same  to  plaster  account.'' 

"Mr.  John  Bork,  pay  D.  A.  Way  five  dollars  on  ac- 
count O.  K.  J.  W.  BoiLEAU,  Superintendent" 

"John  Bork,  please  pay  to  D.  A.  Way  the  sum  of 
1246.90.   J.  W.  BoiLEAU  on  building,  SupeinntendenU^ 

The  above  are  samples  of  such  orders  as  were  in  evi- 
dence, and  from  the  testimony  of  witnesses  and  the  aver- 
ments of  the  reply  above  referred  to  it  is  quite  evident  that 
whatever  else  was  issued  by  Mr.  Boileau  precedent  to  pay- 
ments were  in  the  same  style.  It  must  therefore  be  ac- 
cepted as  beyond  question  that  each  payment  on  the  pay- 
rolls was  made  witliout  obtaining  a  certificate  from  the 
architect  as  to  liow  the  work  had  been  done  and  that  he 
considered  the  said  |  ay  men  t  properly  dne.  As  we  under- 
stand the  written  language  quoted  from  the  contract,  the 
terms  were  that  the  first  payment  was  to  be  in  two  weeks 
to  D.  A.  Way,  or  the  pay-roll  (to  be  paid  D.  A.  Way) 
every  two  weeks  as  the  work  progressed ;  in  other  words, 
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Mr.  Burke  was  to  make  payment  aooording  to  the  paj- 
rolis  at  intervals  of  two  weeks  as  the  work  progressed.  By 
the  printed  proviso  it  was  further  required  that  as  evidenoe 
that  each  pay-roll  showed  correctly  what  was  payable^  there 
should  be  obtained  a  certificate  of  the  architect  that  heooo^ 
sidcred  the  sum  shown  by  the  pay-roll  as  at  the  time  prop- 
erly due.  If  at  the  time  this  suit  was  brought  the  plaint- 
iff had  in  his  hands  money  due  for  labor  done  under  the 
above  contract  he  could  not  recover  from  the  surety  the 
amount  withheld  from  the  principal.  If  that  money  was 
at  one  time  in  his  hands  and  he  paid  it  to  the  principal  be 
must,  to  entitle  himself  to  a  recovery  as  against  the  sorely 
pro  tarUOy  be  able  to  show  that  the  payment  to  the  princi- 
pal was  not  in  disregard  of  the  terms  of  the  contract  as  to 
which  the  surety  sustained  the  relation  of  guarantor.  As 
was  said  in  Brennan  v.  Clark,  29  Neh,,  385:  ''The  rule 
is  well  settled  that  a  surety  is  bound  in  the  manner  and  to 
the  extent  provided  in  the  obligation  executed  by  him,  and 
no  furl  her."  See,  also,  Belt  v.  Paul^  35  Neb.,  240,  wherein 
it  was  held  under  a  contract  restricting  payments  to  eighty- 
five  |)er  cent  of  the  amounts  of  work  done  as  shown  by  es- 
timates of  the  architect,  that  {)ayments  in  excess  of  eighty- 
five  per  cent  without  consent  of  the  surety  or  estimate  by 
the  architect  discharged  such  surety.  The  same  principle 
was  recognized  in  Hayden  v.  Cook,  34  Neb.,  670.  In  the 
case  at  bar  it  was  not  shown  that  there  was  ever  made  by 
the  architect  a  certificate  which  would  justify  payment  of 
the  amount  of  any  fortnightly  pay-roll.  Payment  without 
such  certificate  was,  as  against  the  surety,  as  though  there 
was  no  payment  whatever.  As  it  is  undisputed  that  the 
verdict  was  reached  upon  the  assumption  that  such  pay- 
ments as  were  made  upon  the  pay-rolls  were  proi)erly  made, 
the  judgment  of  the  district  court  must  be  reversed. 

As  to  the  construction  to  be  given  to  the  language 
whereby  Mr.  Burke  reserved  the  right  to  assume  the  lum- 
ber bills,  we  are  of  opinion  that  the  district  court  properly 
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held  that  the  lumber  bills  contemplated  were  such  as  were 
known  to  Mr.  Burke,  for  it  could  hardly  have  been  ex- 
pected that  he  would  undertake  to  exercise  a  right  of  op- 
tion  as  to  that  of  the  existence  of  which  he  was  ignorant. 
The  amount  of  the  pay-rolls  and  of  the  lumber  bills  in  the 
aggregate  assumed,  however,  should  not  have  been  in  excess 
of  $1,943.80;  that  is  to  say,  there  should  have  been  held 
back  by  Burke  the  sum  of  $200.  On  his  theory,  as  we 
nnderstand  it,  this  was  done.  In  the  contract  between  Mr. 
Way  and  Mr.  Burke  was  the  following  provision:  ^' Third 
— Should  the  proprietor  at  any  time  during  the  progress 
of  the  said  works  require  any  alterations  of,  deviations 
from,  additions  to,  or  omissions  in  the  said  contract,  speci- 
fications, or  plans,  he  shall  have  the  right  and  power  to 
make  such  change  or  changes,  and  the  same  shall  in  noway 
injuriously  affect  or  make  void  the  contract,  but  the  differ- 
ence for  work  omitted  shall  be  deducted  from  the  amount 
of  the  contract«by  a  fair  and  reasonable  valuation ;  and  for 
additional  work  required  in  alterations  the  amouut  based 
upon  the  same  prices  at  which  the  contract  is  taken  shall 
l)e  agreed  upon  before  commencing  additions  as  provided 
and  hereinafter  as  set  forth  in  article  No.  6,  and  such 
agreement  shall  state  also  the  extension  of  time  (if  any) 
which  is  to  be  granted  by  reason  thereof  In  the  con- 
struction of  the  building  changes  were  made  which  involved 
greater  cost  than  was  originally  contemplated,  but  these 
changes  in  advance  were  arranged  for  between  Mr.  Way 
and  Mr.  Burke,  consistently  with  the  provisions  of  their 
contract  in  respect  thereto.  The  surety  nevertheless  con- 
tends that  the  departure  from  the  plans  and  specifications 
operated  to  relieve  him  of  liability.  The  instruction  of 
the  court,  very  aptly  defining  the  rights  of  the  surety  in 
this  respect,  was  in  the  following  language:  ^'You  are  in- 
structed that  under  the  contract  the  parties  thereto  had  a 
right  to  agree  to  alterations,  additions,  or  changes  in  the 
building  without  avoiding  the  contract,  but  that,  in  such 
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case,  if  such  changes  or  additioDS  increased  the  cost  of  the 
building,  the  amount  thereof  should  be  added  to  the  con- 
tract price  and  the  plaintiff  would  become  liable  to  pay 
for  such  increased  cost ;  provided,  however,  that  if  such 
changes   unreasonably  increased  the  cost  of  the  building 
beyond  what  might  reasonably  be  within  the  contemplation 
of  the  parties  at  the  time  of  making  the  contract,  such  un- 
reasonable changes  would  have  the  effect  of  discharging  the 
surety.     It  is  for  you  to  say  whether  the  changes  and  ad- 
ditions shown  by  the  evidence  were  unreasonable  or  such 
as  would  not  ordinarily  in  a  building  contract  of  this  diar- 
acter  be  considered  as  likely  or  probable.     If  you  believe 
from  the  evidence  that  such  changes  and  additions  were 
unreasonable,  you  should  find  for  the  defendant  O'Rourke. 
If,  however,  you  believe,  considering  all  of  the  circum- 
stances, that  they  were  reasonable  and  such  as  would  be 
likely  to  arise  in  contracts  of  this  nature,  the  defendant, 
O'Rourke  would  not  on  that  account  be  discharged.     In 
considering  whether  the  changes  were  reasonable   or  not 
you  may,  in   connection  with  all  the  circumstances,  take 
into  consideration  the  relative  cost  of  the  building,  as  origi- 
nally planned,  and  of  the  amount  of  the  ehanges  made  in 
the  plans."     The  surety  could  not  properly  ask,  in  the  face 
of  express  provisions  admitting  of  changes  being  made, 
that  he  should  be  protected  against  such  changes,  so  long  as 
they  were  reasonable  and  such  as  when  the  contract  was 
made  might  have  been  contemplated  as  falling  within  the 
reservation  of  the  right  to  make  changes  as  above  expressed^ 
For  the  reasons  hereinbefore  stated  the  judgment  of  the 
district  court  is 

REYEasED. 
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M.  A.  Blachford  v,  Peter  Frenzer. 

Filed  April  16,  1895.    No.  5*279. 

h  Forcible  £ntry  and  Detainer :  Construction  of  Statute. 
Section  10*23  of  the  Cud«  ui  Civil  Procedure  coostrned.  The 
legislature  designed  by  the  euactiuent  of  this  statute  to  provide 
'  a  summary  remedy  by  which  the  owner  of  real  estate  might  re- 
gain possession  of  it  from  one  who  had  unlawfully  and  forcibly 
entered  into  and  detained  pospession  thereof,  or  one  who,  having 
lawfully  entered,  then  unlawlully  and  forcibly  detained  posses- 
sion. 

2.  Justioe  of  the  Peaoe :  Jurisdiction:  Forcible  Entry  and 

Detainer:  Pleading.  Justices  of  ihe  peace  have  original 
jurisdiction  of  this  class  of  cases;  and  it  was  not  the  intention 
of  the  legislature  that  the  rule  which  requires  the  pleader  to 
state  the  facts  constituting  his  cause  of  action  or  defense  should 
be  applied  to  complaints  in  forcible  detainer  actions. 

3.  Forcible  Entry  and  Detainer :  Pleading.    The  complaint 

of  unlawful  and  forcible  detention,  to  be  good  under  this  section, 
need  not  aver  facts  which  show  that  the  defendant  unlawfully 
and  forcibly  detains  possession  of  the  premises.  The  complaint 
is  ftufiScient  if  it  is  in  the  language  of  the  statute. 

4.  Landlord   and   Tenant:   Lease:   Notice.    A  subtenant  is 

charged  with  notice  of  the  existence  of  the  tenant's  lease  and 
bound  by  its  terms  and  conditions. 

Error  from  the  district  court  of  Douglas  county.  Tried 
below  before  Irvine,  J. 

Hall,  MoCulloeh  &  EnglUhy  for  plaintiff  in  error. 

Howard  B.  Smith,  contray  cited :  Lee  v.  Slilea,  21  Conn., 
500;  Ladd  v.  Dvbroca,  45  Ala.,  421 ;  Barto  v.  Abbe,  16 
O  ,  408;  jBrottm  v.  Burdick,  26  O.  St.,  260;  Grant  v.  ilar- 
shaU,  12  Neb.,  488. 

Kagan,  0. 

*  This  is  a  petition  in  error  prosecuted  to  this  court  by  Mrs. 
M.  A.  Blachford  to  reversea  judgment  of  the  district  court 
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of  Douglas  county  rendered  against  her  in  favor  of  Peter 
Frenzer.  The  action  was  forcible  detainer  and  brought  hy 
Frenzer  against  one  C.  E.  Ham  and  the  plaintiff  in  error. 
The  jury  in  the  district  court  found  Mrs.  Ham  not  guilty, 
and  a  judgment  to  go  hence  without  day  was  by  the  dis- 
trict court  pronounced  in  her  favor.  The  jury  found  a 
verdict  of  guilty  against  Mrs.  Blachford,  on  which  the 
judgment  was  pronounced,  which  she  seeks  to  reverse  by 
this  proceeding. 

1.  The  first  contention  is  that  the  complaint  filed  in  the 
action  before  the  justice  of  the  peace,  and  on  which  com- 
plaint the  action  was  tried  in  the  district  court,  does  not 
state,  facts  sufficient  to  constitute  a  cause  of  action  ;  or,  as 
counsel  for  the  plaintiff  in  error  put  it,  such  complaint  was  so 
defective  as  to  render  the  action  of  the  district  court,  in  ad- 
mitting any  evidence  under  it  on  behalf  of  Frenzer,  error. 
The  complaint  was  as  follows:  "Peter  Frenzer,  the  plaint- 
iff herein,  complains  of  the  defendants  C.  E.  Ham  and  M. 
A.  Blachford,  *  *  *  for  that  the  plaintiff  is  seized  in 
fee-simple  of  the  following  described  premises,  to-wit: 
[Here  follows  description  of  premises.]  That  on  or  about 
the  15th  day  of  December,  1889,  the  plaintiff  leased  the 
said  premises  to  the  defendant  C.  E.  Ham  for  the  term  of 
one  month  at  $110  per  month,  payable  in  advance,  and  that 
the  said  period  has  since  elapsed ;  that  1  he  plaintiff  has  repeat- 
edly demanded  the  rent  of  said  premises  for  the  month  be- 
ginning March  15,  1890,  which  was  refused,  yet  the  said 
defendant  Mrs.  M.  A.  Blachford,  who  is  the  actual  occu- 
pant of  the  said  premises,  unlawfully  and  forcibly  detains 
possession  of  said  premises  and  unlawfully  and  forcibly 
holds  over  the  term  of  said  lease;  that  on  the  19th  day 
March,  1890,  the  said  plaintiff  served  on  the  said  defend- 
ant a  notice  in  writing,"  etc.  Section  1023  of  the  Code 
of  Civil  Procedure  provides:  "The  summons  [in  an  ac- 
tion of  forcible  detainer]  shall  not  issue  until  the  plaint- 
iff shall    have   filed  his  complaint   in  writing  with  the 
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justice,  which  shall  particularly  describe  the  premises  so 
entered  upon  or  detained,  and  shall  set  forth  either  an 
unlawful  and  forcible  entry  and  detention,  or  an  unlawful 
and  forcible  detention  after  a  peaceable  or  lawful  entry  of 
the  described  premises/'  The  defect  said  to  exist  in  this 
complaint  is  that  it  contains  no  allegation  of  facts  as  to 
how  of  when  or  under  what  circumstances  Mrs.  Blachford 
obtained  possession  of  Faid  premises;  that  it  contains  no 
averment  of  fact  showing  that  she  was  the  tenant  of  Fren- 
zer;  in  other  words,  that  the  language  of  the  complaint, 
that  Mrs.  Blachford  '^unlawfully  and  forcibly  detains  pos- 
session of  said  premises  and  unlawfully  and  forcibly  holds 
over  the  term  of  said  lea«e,''  states  mere  conclusions,  and 
that  there  is  in  the  complaint  no  statement  of  facts  which 
shows  that  Mrs.  Blachford  unlawfully  and  forcibly  detains 
possession  of  the  premises  or  unlawfully  and  forcibly  holds 
over  her  term.  A  complaint  of  unlawful  and  forcible  de- 
tention, to  be  good  under  this  section,  need  not  aver  facts 
which  show  that  the  defendant  unlawfully  and  forcibly 
detains  possession  of  the  premises.  The  complaint  is  suf- 
ficient if  it  is  in  the  language  of  the  statute.  The  legisla- 
ture designed  by  the  enactment  of  this  statute  to  provide  a 
sammary  remedy  by  which  the  owner  of  real  estate  might 
regain  possession  of  it  from  one  who  had  unlawfully  and 
forcibly  entered  into  and  detained  possession  thereof;  or  one 
who,  having  lawfully  entered,  then  unlawfully  and  forcibly 
detained  possession.  Justices  of  the  peace  have  original 
jarisdiction  of  this  class  of  cases,  and  it  was  not  the  inten- 
tion of  the  legislature  that  the  rule  which  requires  a  pleader 
to  sta'e  the  facts  constituting  his  cause  of  action  or  defense 
should  be  applied  to  complaints  in  forcible  detainer  actions. 
{Bario  v.  Abbe,  16  O.,  408;  Brown  v.  Burdick,  26  O.  St., 
260.)  The  complaint  states  a  cause  of  action;  and  the 
assignment  of  error  that  the  district  court  erred  in  admit- 
ting any  evidence  under  it  on  behalf  of  Frenzer  must, 
therefore,  be  overruled. 
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2.  That  the  verdict  of  guilty  rendered  against  Mrs. 
Blachford  is  not  supported  by  sufficient  evidence.  The 
evidence  shows  that  Frenzer  made  a  verbal  lease  of  these 
premises  to  Mrs.  Ham  about  the  15th  of  December,  1889. 
By  the  terms  of  this  verbal  lease  she  was  to  pay  $110  a 
month  rent,  payable  in  advance.  At  the  time  of  this  con- 
tract of  Mrs.  Ham  she  told  Frenzer  that  Mrs.  Blachford 
was  to  occupy  the  premises  with  her;  that  Mrs.  Blachford 
and  Mrs.  Ham  both  moved  into  the  premises  about  that 
date;  that  within  a  week  from  that  date  trouble  arose  be- 
tween Mrs.  Ham  and  Mrs.  Blachford  and  the  former  left 
the  premises,  Mrs.  Blachford  remaining;  that  the  rent 
which  was  paid  on  the  15th  of  December,  1889,  was  paid 
by  Mrs.  Blachford;  that  she  paid  the  rent  of  the  premises 
on  the  15th  of  January,  1890;  that  she  paid  the  rent  on 
the  15th  of  February,  1890;  that  she  paid  the  rent  up  to 
the  15th  of  March,  1890.  About  the  15th  of  March, 
1890,  Frenzer  demanded  of  Mrs.  Blachford  another  month's 
rent,  and  ''  she  promised  that  she  would  go  and  get  it  right 
oflF  and  pay."  She  said:  "I  will  go  and  get  it  ready  and 
pay  you.  I  will  go  and  get  it  right  off  and  pay  you." 
On  the  17th  or  18th  of  March,  Frenzer  again  demanded  of 
Mrs.  Blachford  his  rent,  and  she  answered  that  '^she  would 
go  and  get  it  down  town;"  but  the  rent  was  never  paid. 
This  evidence,  we  think,  shows  that  Mrs.  Blachford  was 
occupying  these  premises  as  the  tenant  of  Frenzer  from  the 
15th  of  January,  1890,  and  that  at  the  time  this  action  was 
brought  she  was  unlawfully  and  forcibly  holding  over  her 
term.  The  evidence  in  the  bill  of  exceptions  before  us 
does  not  show  or  tend  to  show  that  Mrs.  Blachford  was  a 
subtenant  of  Mrs.  Ham,  nor  do  we  think  it  would  make 
any  difference  in  the  result  if  it  did.  So  far  as  the  evi- 
dence shows,  Mrs.  Blachford  entered  into  the  possession  of 
these  premises  lawfully.  If  she  entered  as  a  tenant  under 
Mrs.  Ham,  then  she  was  bound  by  the  terms  of  Mrs. 
Ham's  lease,  of  the  existence  and  terms  of  which  she  wa^ 
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bound  to  take  notice;  and  if  she  held  possession  of  the 
premises^  as  tenant  under  Mrs.  Ham,  or  otherwise^  after  the 
rent  matured  by  the  terms  of  the  lease,  she  was  guilty  of 
unlawfully  and  forcibly  detaining  possession  of  the  premises. 
The  verdict  and  judgment  are  the  only  ones  that  could 
have  been  rightfully  rendered  under  the  pleadings  and  evi- 
<lence  of  the  case,  and  the  judgment  of  the  district  court  is 

Affirmed. 
Irvine,  C,  not  sitting. 


James  Pearsall,  appellee,  v.  Columbus  Creamery 

Company,  appellant. 

Filed  April  16,  1895.    No.  6757. 

Meohanics'  liens:  Evidsncb:  Review.  This  case  inToWamh) 
dispated  question  of  law.  The  evidence  examined,  and  held  to 
support  the  finding  and  decree  of  the  district  court,  and  the 
judgment  appealed  from  is  accordingly  affirmed. 

Appeal  from  the  district  court  of  Platte  county.    Heard 
below  before  Marshall,  J. 

WhUmoyer  &  Gondring,  for  appellant 

J".  G^.  JReeder,  contra* 

Baoan  C. 

James  Pearsall  brought  this  action  in  the  district  court 
of  Platte  countj  against  the  Columbus  Creamery  Com- 
pany. The  object  of  the  action  was  to  have  established  and 
foreclosed  a  lien  for  labor  and  materials  which  Pearsall  al* 
leged  he  had  furnished  the  Creamery  Company  for  the 
erection  of  an  improvement  on  certain  real  estate  belonging 
57 
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to  it.  Pearsall  had  a  decree  and  the  Creamery  Company 
has  appealed.  A  large  part  of  the  claim  of  Pearsall  was 
for  extras.  The  defenses  of  the  Creamery  Company  were 
that  Pearsall  had  not  completed  the  building  within  the 
time  agreed  under  his  contract,  by  which  the  Creamery 
Company  had  been  delayed  in  the  manufacture  of  butter  and 
thereby  damaged ;  that  the  building  was  not  constructed  of 
proper  material  and  in  the  proper  manner;  and  that  it 
was  hot  liable  to  Pearsall  for  the  extras  claimed.  The  evi* 
dence  on  all  the  litigated  issues  was  conflicting.  The  ap* 
peal  presents  no  question  of  law.  The  evideuce  sustains 
the  finding  and  decree  of  the  district  court,  and  it  must,, 
therefore,  be  and  is  accordingly 

Affirmed. 


49  210 

44  834 

&2  762 

44  SM 

06  621 


Central  Loan  &  Trust  Company,  appellant,  y. 
Mary  O'Sullivan  et  al.,  appellees. 

Filed  Aprtl  16,  1895.    No.  6180. 


1.  Mechanics'  Liens:  Husband  and  Wife:  Separate  Con* 
tracts:  Claim  roR  Lien:  Evidence.  A  in*(eriai-maii 
claimed  a  lien  against  the  real  estate  of  a  married  woman  for 
material  which  be  alleged  he  had  famished  for  the  erection  of 
improvements  on  said  real  estate  in  pnrsnance  of  an  oral  contract 
with  the  woman's  hnsbaud.  The  items  of  material  for  which  » 
lien  was  claimed  were  furnished  as  follows:  1890,  Febrnary  11, 
17;  March  3,  6,  8,  17,  19,  22,  25,  26,  31;  April  3,  10,  29;  May  10^ 
20,  27;  Angnst  20;  September  6, 16.  Held,  (1)  That  the  evi- 
dence JQStified  the  finding  of  the  district  conrt  that  the  items 
of  material  famished  between  February  11  and  Biay  27  were 
furnished  under  and  in  pursuance  of  one  contract;  and  that  the 
material  fumished  from  August  20  to  September  16  was  fur- 
nished in  pursuance  of  a  separate  and  independent  contract;  (2) 
that  the  material-man,  by  filing  in  the  office  of  the  register  of 
deeds  of  the  county  where  the  real  estate  was  situate  a  verified 
accoaut  of  the  items  of  all  this  material  within  four  months 
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afler  September  16,  did  not  thereby  acqnire  a  lien  against  tbe- 
wife's  reftl  estate  fbr  any  of  the  material  famished  prior  to  Augnst 
20;  (3)  that  the  evidence  sustained  the  finding  of  the  district 
court  that  the  items  of  material  furnished  on  and  after  August 
20  were  sold  and  lumished  by  the  material-man  to  the  husband 
individually,  and  not  as  agent  of  his  wife,  nor  on  the  faith  and 
credit  of  her  real  estate. 


2.  :   Construction   of   Statute:    Contbaotb:    Tacking. 

The  mechanics'  lien  law  of  the  state  should  not  be  so  construeA 
as  to  enable  a  material-man  to  tack  one  contract  to  another  and 
procure  a  lien  for  all  the  material  furnished  under  all  the  con- 
tracts by  filing  in  the  office  of  the  register  of  deeds  an  itemized 
account  of  such  material  within  four  months  of  the  date  of  fur- 
nishing the  last  item  of  material  furnished  in  pursuance  of  the 
last  contract. 

Appeal  from  the  distriot  court  of  Hall  county.    Heard, 
below  before  Harbison,  J. 

Abbott  &  CcJdweU,  for  appellant,  cited:  Bradfcrd  tr«. 
PeUrsonj  30  Neb.,  98;  Howell  v.  Hathaway ^  28  Neb., 
807;  Scales  v.  Painey  13  Neb.,  521;  McCormick  v.  Law- 
ton,  3  Neb.,  449;  Studebaher  v.  McCdrgur,  20  Neb.,  500; 
Wd}b  V.  Hoselton,  4  Neb.,  308;  Kuhns  v.  Bankes,  16 
Neb.,  92. 

Charles  O.  Ryauy  contra^  cited :  Baker  v.  Wiswdly  17 
Neb.,  62;  Goodman  v.  White,  26  Conn.,  317;  Riiier  v. 
Stevenson^  7  Cal.,  388;  Donahyv,  Clapp,  12Cush.  [Ma89.]». 
440;  Rogers  V.  Dickey,  6  111.,  636;  St.  John  v.  HaU,  41 
Conn.,  622;  Ballo^i  v.  Black,  17  Neb.,  396;  Dearie  v. 
Martin,  78  Pa.  St.,  66 ;  Wendt  v.  Martin,  89  III,  139 ;.' 
Bradford  v,  Higgins,  31  Neb.,  196. 

Ragan>  0. 

The  Central  Loan  &  Trust  Company  brought  this  suit 
in  the  equity  side  of  the  district  court  of  Hall  county  to 
foreclose  a  mortgage  upon  certain  real  estate  situate  in  said 
county,     l^he  mortgage  was  executed  by  Mary  CySullivai^ 


836  NEBRASKA  REPORTS.         [Vol.  44 

Central  Loan  &  Tnut  Co.  y.  0'SuUi?an. 

— ^— ^^"^'— ^^■^^■^^^™  »  ■  ^      ■      ■  ■■■  ■  II  ■  ■■III  y  .  ■■         ^— ^»^M     ■—     ■—  ■  ■■        ■ 

and  Michael  O'SulIivan,  her  husband,  who  were  made  de- 
fendants to  the  action.  One  Spooner  R.  Howell  was  al^^o 
made  a  defendant  to  the  action,  for  the  reason  that  he  had 
of  record  in  the  office  of  the  register  of  deeds  in  said 
oounty  a  verified  account  of  items  of  certain  materia]  which 
he  alleged  he  had  furnished  to  the  O'Sullivans  for  the  erec- 
tion of  improvements  upon  the  real  estate  covered  by  the 
mortgage,  and  on  which  real  estate  he  claimed  a  lien. 
Howell  appeared  in  the  case  and  filed  a  disclaimer,  and 
also  ^t  out  that  he  had  assigned  his  "  lien"  to  the  First 
National  Bank  of  Chicago,  Illinois.  This  bank  was  made 
■a  defendant  to  the  action,  and  filed  its  answer  in  the  nature 
of  a  cross-petition,  as  the  assignee  of  Howell,  and  claimed 
a  lien  against  the  real  estate,  the  title  to  the  property  being 
in  the  said  Mary  O'Sullivan.  There  were  several  other 
parties  to  the  action,  but  as  the  only  question  litigated  in 
the  court  below  was  whether  said  bank  was  entitled  to  a 
mechanic's  lien  upon  the  real  estate,  the  connection  of  other 
parties  to  the  suit  will  not  be  further  noticed.  The  district 
<court  found  and  decreed  that  the  bank  had  no  lien  upon 
the  real  estate  and  dismissed  its  cross-petition,  from  which 
decree  it  has  appealed. 

1.  The  items  of  material  which  Howell  alleges  he  fur- 
nished to  the  O'Sullivans,  and  for  the  value  of  which  Ik 
claims  a  lien  upon  the  real  estate,  appear,  by  the  verified  ac- 
<X)unt  of  items  filed  for  the  purpose  of  obtaining  a  lien,  to 
have  been  furnished  as  follows:  1890,  February  11,  17; 
March  3,  6,  8, 17, 19,  22,  25, 26, 31;  April  3, 10, 29;  May 
10, 20, 27 ;  August  20;  September  6, 16.  The  total  amount 
•claimed  was  $143.94;  and  Howell's  contention  is  that  all 
these  items  of  material  were  furnished  in  pursuance  of  one 
•contract  made  with  Michael  O'Snllivan  at  or  about  the  11th 
of  February,  1890.  The  evidence  shows  that  on  the  11th 
of  February,  1890,  and  at  all  times  since  then  and  before 
that  time,  Mrs.  O'SulIivan  was  the  owner  of  the  real  estate 
in  controversy;  that  Michael  O'SulIivan  was  her  husband; 
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that  on  that  date^  prior  to  that  time  and  until  some  time, 
prior  to  the  July  following,  O'Sullivan  and  his  wife  re- 
sided in  the  village  of  Wood  River  on  property  there 
owned  by  the  husband ;  that  the  real  estate  in  controversy 
was  a  farm  some  miles  distant  in  the  country  from  the  vil- 
lage of  Wood  River;  that  about  the  llth  of  February^ 
1890,  HowelPs  agent  made  a  verbal  contract  with  O'Sulli- 
van,  the  husband,  to  furnish  him  certain  material,  and  that 
in  pursuance  of  that  contract  Howell  furnished  to  O'SulIi- 
van,  the  husband,  the  items  of  material  from  Febrdary  1 1 
to  May  27,  both  inclusive;  that  part  of  this  material  wa» 
used  by  Michael  O'Sullivan,  the  husband,  in  making  im- 
provements on  the  farm  of  the  wife  in  the  country;  that 
Howell  had  no  contract  or  conversation  whatever  with 
Mrs.  O'SulIivan  in  reference  to  this  material;  that  Howell 
did  not  know,  at  the  time  of  furnishing  any  of  this  ma- 
terial between  the  dates  of  February  11  and  May  27,  that 
Mrs.  O'SuUivan  was  the  owner  of  the  farm;  that  Howell 
did  not  extend  this  credit  on  the  faith  and  strength  of  Mrs. 
O'Sullivan  being  the  owner  of  this  farm.  About  the  27th 
of  May  an  accounting  was  had  between  Howell  and  O'SuU 
livan,  the  husband,  and  on  that  date  O'Sullivan,  the  hus- 
band, gave  his  note  to  Howell  for  the  amount  due  him  for 
all  material  furnished  to  him  up  to  that  time,  and  O^Sulli- 
van's  account  was  " squared.*'  We  reach  the  conclusion, 
then,  that  all  the  material  furnished  by  Howell  to  O'Sulli- 
van, the  husband,  between  the  dates  of  February  11  and 
May  27,  1890,  was  furnished  under  one  contract  made  be- 
tween them  about  February  11,  and  that  all  the  material 
for  which  Howell  claims  a  lieu  subsequent  to  the  27th  of 
May  was  furnished  under  a  separate  and  independent  con- 
tract from  the  one  under  which  the  first  group  of  ma- 
terial between  February  11  and  May  27  was  furnished. 
The  verified  account  of  items  claiming  a  lien  was  not  filed 
in  the  office  of  the  recorder  of  deeds  of  Hall  county  until 
the  16th  day  of  December,  1890,  or  more  than  four  months 
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after  the  27th  day  of  May,  1 890.  We  have  no  doubt,  then, 
of  the  correctness  of  the  finding  and  decree  of  the  district 
court  denying  Howell  or  his  assignee  a  lien  on  these  premises 
for  the  material  furnished  on  the  27th  of  May,  1890,  or  at 
any  time  prior  thereto.  We  must  not  be  misunderstood  in 
what  we  are  here  deciding.  We  do  not  decide  that  Howell, 
hy  taking  the  note  of  O'SuUivan,  the  husband,  on  the  27th 
of  May,  1890,  waived  his  right  to  a  lien  against  this  real 
estate;  but  what  we  do  decide  is  that  the  evidence  justifies 
the  conclusion  that  even  if  the  material  so  furnished  was 
furnished  to  O'SuUivan,  the  husband,  as  the  agent  of  his 
wife,  then  none  of  the  material  furnished  subsequently 
to  May  27,  1890,  was  furnished  in  pursuance  of  the  origi- 
nal contract  made  between  Howell  and  O'SuUivan,  the 
husband;  or,  to  express  it  differently,  that  the  last  item  of 
material  which  Howell  furnished  in  pursuance  of  his  con- 
tract made  on  the  11th  of  February  with  O'SuUivan  was 
furnished  on  May  27,  and  that  to  entitle  Howell  to  a  lien 
for  such  material  he  must  have  filed  in  the  office  of  the 
recorder  of  deeds  of  Hall  county  a  verified  account  of  items 
of  such  material  and  claimed  a  lien  on  said  premises  within 
four  months  of  May  27.  The  mechanics'  lien  law  of  this 
state  has  ever  been  liberally  construed  by  this  court,  but 
it  will  not  be  so  construed  as  to  enable  a  material-man  to 
tack  one  contract  to  another  and  procure  a  lien  by  filing  in 
the  office  of  the  register  of  deeds  an  itemized  account  of 
the  material  furnished  under  all  the  contracts  within  four 
mouths  of  the  date  of  furnishing  the  last  item  of  material 
•under  the  last  contract  made. 

2.  The  items  in  the  second  group  of  material  are  dated: 
1890,  August  20,  $3.40;  September  6,  $2.90;  September 
16,  $2.80;  or  a  total  of  $9.10.  At  the  time  this  material 
was  furnished  by  Howell  to  O'SuUivan,  the  husband, 
O'SuUivan  and  his  wife  were  residing  on  a  farm.  The  ma- 
terial appears  to  have  been  used  in  making  an  improve- 
ment of  some  kind   upon  the  farm.     Was  this  material 
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fumisbed  by  Howell  in  pursiianoe  of  a  contract  between 
bim  and  O'Sullivan,  the  husband,  the  latter  then  and  there 
:acting  as  the  agent  of  the  wife?  The  record  does  not  dis- 
close that  at  or  before  the  time  of  furnishing  the  last 
three  items  of  material  that  Howell  ever  had  any  conver- 
.^tion  or  dealing  whatever  with  Mrs.  O'SuIlivan;  nor  is 
4 here  any  evidence  in  the  record  that  the  wife  knew  that 
lier  husband  had  purchased,  or  was  purchasing  or  using 
the  three  items  of  material  in  the  erection  of  improve- 
lueuttt  upon  her  real  estate,  further  than  such  knowledge 
fuight  be  inferred  from  the  fact  that  during  the  months  of 
August  and  September  she  and  her  husband  were  residing 
on  the  farm.  We  think  the  fair  inference  is  that  the  wife's 
real  estate  received  the  benefit  of  these  last  three  items  of 
material,  and  as  they  were  used  in  making  improvements 
on  the  real  estate  and  she  was  living  thereon  at  the  time, 
ihat  she  had  actual  knowledge  that  the  material  was  so  used. 
But  we  are  still  unable  to  say  that  the  district  court  was 
<wrong  in  finding  that  these  items  of  material  were  not  fur- 
nished by  Howell  to  Mrs.  O'SuIlivan  in  pursuance  of  aeon- 
tract  made  with  her  husl)and  as  her  agent.  The  conduct  of 
Howell,  throughout  his  dealings  with  O'SuIlivan  from  the 
^1  th  of  February,  justifies  theconclusion  of  the  district  court 
that  he  contracted  with  the  husband  not  as  the  agent  of  the 
wife  and  not  on  the  faith  and  credit  of  her  separate  prop- 
erty; or  rather  the  evidence  is  such  as  will  not  justify  us 
in  saying  that  the  district  court  reached  the  wrong  con- 
clusion. The  appellant  called  O'SuIlivan  as  a  witness  and 
«ome  attempt  was  made  to  prove  that  he  was  acting  as  his 
wife's  agent  in  and  about  the  conduct  of  the  farm  and  its 
management,  and  in  buying  the  items  of  material  under 
consideration.  In  so  far  as  this  evidence  of  O'SuIlivan 
militated  against  the  wife,  it  was  incompetent,  and  we  must 
presume  that  the  district  court  did  not  consider  it.  It  is 
so  well  settled  in  this  state  that,  with  certain  exceptions  not 
inaterial  here,  a  husband  cannot  be  a  witness  against  his 
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>vife,  nor  the  wife  agaiost  the  husbaiiil,  that  it  is  unneces* 
sarj  to  cite  the  authorities;  and  in  an  equity  case,  in  which 
a  husliand  or  wife  is  interested  as  plaintiff  or  defendant,  if 
one  testify  to  matters  against  the  interest  of  the  other,  the 
district  court  should  not  consider  such  evidence.  Aside 
from  the  statement  of  0*SuHivan  on  tlie  witness  stand  a» 
to  his  acting  as  agent  for  his  wife  in  the  purchasing  of  tiie 
material  under  consideration,  tliere  is  practically  no  evi<^ 
dence  in  the  record  to  sustain  such  contention.  Counsel 
cite  us  to  Howell  v.  Hathaway ^  28  Neb.,  807,  where  it  i» 
said  that  where  a  husband  erects  a  dwelling  house  on  land,, 
the  title  to  which  is  in  the  name  of  his  wife,  and  she  is 
aware  that  such  building  is  being  erected,  and,  in  some 
cases,  gives  direction  to  the  workmen,  the  agency  of  the 
husband  will  be  presumed  and  the  property  will  be  subject 
to  a  mechanic's  lien.  If  Howell  had  filed  his  claim  for  a 
lien  within  four  months  of  the  27th  of  May,  1890,  for  the 
material  which  he  furnished  between  that  date  and  the  1  Itb 
of  February  of  that  year,  and  which  he  alleges  was  used 
in  the  erection  of  an  improvement  upon  the  wife's  real  es* 
tate,  the  case  stated  might  be  an  authority  in  point.  A 
wife  is  not  liable  to  have  her  real  estate  charged  for  a 
pound  of  nails  or  a  board  purchased  by  her  husbaud  for  a 
material-man,  though  such  nails  or  such  board  may  be  used 
in  the  erection  or  reparation  of  some  improvement  upoo 
her  real  estate;  but  her  property  will  be  subject  to  the  lien 
of  a  material-man  when  it  appears  not  only  that  her  hus- 
band, in  buying  the  nails  or  the  board  for  the  purpose  of 
such  improvement,  was  acting  as  her  agent  and  not  buying 
on  his  own  credit,  but  also  that  the  material-man  parted 
with  the  nails  and  board,  not  on  the  credit  of  the  husband^ 
but  on  the  faith  and  credit  of  the  wife's  ownership  of  the 
real  estate.  We  think  the  district  court  was  justified  in 
finding  that  the  lest  three  items  of  material  were  not 
furnisiied  by  Howell  to  Mrs.  O'Sullivan  through  the 
agency  of  her  husbaud,  but  that  Howell  sold  the  last 
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items  of  material  to  Mr.  O'SiilIivan  individually,  ^ve  him 
credit  for  them,  trusted  to  hiai  to  pay  for  them,  relied 
upon  his  credit  and  not  upon  the  wife's  property.  Tlie 
judgment  of  the  district  court  must  be  and  is 

Affirmed. 
Harrison,  J.,  not  sitting. 


Dora  Swindell,  Administratrix,  v.  Chicago,  Bur- 
lington &  QuiNCY  Railroad  Company. 

Filed  April  16,  1895.    No.  6239. 

Action  by  Administratriz  againair  a  Bailroad  Company 
for  Negligently  Causing  the  Death  of  her  Husband. 
The  svidekce  examined,  and  held  to  sustain  the  finding  of  the 
jary  (1)  that  the  proximate  canse  of  the  deceased's  death  was 
not  the  negligence  of  the  railroad  company;  or  (2)  that  the 
proximate  cause  of  the  deceased's  death  was  his  own  negligence; 
and  the  judgment  is  affirmed. 

Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Tibbets,  J. 

Davis  &  Hibner,  for  plaintiff  in  error. 

T,  M.  Marquett,  J.  W.  Deweese,  and  F.  M.  HdUy  contra. 

Ragan,  C. 

Dora  Swindell,  administratrix  of  the  estate  of  Frank 
Swindell,  her  deceased  husband,  sued  the  Chicago,  Bur- 
lington &  Quincy  Railway  Company  (hereinafter  called  the 
Railway  Company)  in  the  district  court  of  Lancaster  county 
for  damages  for  negligently  causing  the  death  of  her  intes- 
tate husband.     The  Railway  Company  had  a  verdict  and 


\ 


«42  NEBRASKA  REPORTS.         [Vol.  44 


Swindell  y.  Chicago,  B.  &  Q.  B.  Co. 


judgment|  and  the  administnitrix  prosecutes  to  this  ooart  a 
petition  in  error. 

In  September,  1890,  the  state  fair  was  being  held  on 
what  are  known  as  the  fair  grounds,  some  distance  north  of 
the  Railway  Company's  passenger  station  in  the  city  of 
Lincoln.  Tliese  grounds  were  immediately  on  the  main 
line  of  the  Railway  Company,  extending  from  Lincoln  to 
the  city  of  Omaha.  During  the  week  of  this  fair  the  Rail- 
way Company  ran  special  trains  between  its  railway  station 
in  Lincoln  and  the  fair  grounds  for  the  purpose  of  carrying 
persons  to  and  fro  between  the  city  and  the  fair.  A  train 
left  the  station  every  fifteen  minutes  for  the  fair  grounds. 
This  train  was  pulled  down  to  the  fair  grounds  by  an  ordi- 
nary engine;  A  train  also  left  the  fair  grounds  every  fifteen 
minutes  for  the  station.  This  train  was  backed  up  from  the 
fair  grounds  to  the  station.  These  special  trains  running 
between  the  station  and  the  fair  grounds  crossed  at  grade 
Tenth,  Eleventh,  and  Twelfth  streets  in  the  city  of  Lincoln. 
The  grounds  of  negligence  imputed  by  the  administratrix 
to  the  Railway  Company  are  thus  stated  in  her  petition: 
^'On  or  about  the  9th  day  of  September,  1890,  while  said 
defendant  was  so  operating  said  trains,  as  aforesaid,  over, 
upon,  and  across  the  streets  and  alleys  of  the  city  of  Lin- 
coln, the  said  Frank  Swindell,  deceased,  was  walking  upon 
or  near  X  street  near  Eleventh,  in  said  city  of  Lincoln, 
and  the  defendant  was  in  a  negligent  and  careless  manner 
running  a  train  of  passenger  cars  backwards  upon  said 
street,  and  near  to  and  over  and  across  said  streets,  at  an  un- 
lawful  and  unnecessary  rate  of  speed,  *  *  ♦  and  while 
so  negligently,  carelessly,  and  unlawfully  running  said  train, 
did  run  said  passenger  train  against,  upon,  and  over  the 
Faid  Frank  Swindell,^'  etc.  The  undisputed  evidence  in  the 
case  is  that  on  the  afternoon  of  the  9th  of  September,  1890, 
the  deceased  was  walking  between  the  rails  on  the  railway 
track  l)etween  the  railway  station  and  the  fair  grounds  and 
walking  towards  the  station;  and  while  thus  walking  one 
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of  these  special  trains  backing  up  from  the  fair  grounds  fo 
the  station  stiiick  him  and  killed  him.  There  is  no  evi- 
dence in  the  record  that  at  the  time  he  was  struck  he  was  on 
Tenth,  Eleventh,  Twelfth, -or  any  other  street  of  the  city  of 
Lincoln,  and  there  is  not  the  slightest  pretense  that  at  the 
time  he  was  kille<l  he  was  crossing,  or  attempting  to  cross, 
the  track  of  the  Railway  Company.  It  will  be  observed 
that  the  negligence  charged  to  the  Railway  Company,  which 
it  is  alleged  caused  the  death  of  Swindell,  was  the  running 
of  the  train  backwards  at  an  unlawful  and  unnecessary  rate 
of  speed.  The  evidence  is  undisputed  that  the  train  which 
struck  Swindell  was  at  the  time  backing  up  to  the  station,  or, 
as  expressed  in  the  pleadings,  running  backwards.  The 
evidence  as  to  the  speed  with  which  tlie  train  was  running 
at  the  time  is  conflicting.  Some  witnesses  place  the  rate  of 
speed  as  high  as  twenty-five  miles  per  hour,  while  others 
place  it  at  eleven.  The  court  left  it  to  the  jury  to  say  from 
the  evidence  whether  the  Railway  Company's  train  at  the 
time  it  struck  Swindell  was  running  at  an  unlawful  and 
unnecessary  rate  of  speed,  whether  the  Railway  Company 
was  guilty  of  negligence  in  running  the  train  at  the  rate  of 
speed  it  did  run  it,  and  whether  the  rate  of  speed  at  which 
the  train  was  running  was  the  proximate  cause  of  Swindell's 
death.  The  court  charged  the  jury:  ''If  you  find  from 
the  evidence  that  at  the  time  the  accident  occurred  the  train 
was  running  at  an  unusual  and  unwarranted  rate  of  speed, 
and  that  the  said  Swindell,  at  the  time  immediately  preced- 
ing the  accident,  and  while  walking  upon  the  tracks,  exer- 
cised due  and  proper  care  to  detect  and  get  out  of  the  way 
of  any  train  that  was  running  at  a  usual  and  warnuite  1 
rate  of  speed,  and  if  you  further  find  from  the  evidence 
that  this  unusual  and  unwarranted  rate  of  speed  was  the 
direct  and  proximate  cause  of  the  accident  complained  of, 
*  *  *  then  you  are  instructed  that  the  plaintiff  could 
recover  in  this  action." 

It  is  not  specifically  pleaded  in  the  petition,  but  it  is 
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argued  here  by  counsel  for  the  plaintiff  in  error,  that  the 
Railway  Coin|)any'8  servants,  after  they  discovered  that 
Svyindell  was  upon  the  track  in  front  of  the  approaching 
train,  could,  by  the  exercise  of  proper  care,  have  avoided 
running  the  train  over  him.  If  we  consider  this  argument 
as  one  of  the  grounds  of  n^ligence  on  which  this  action  is 
based,  we  then  have  three  things  imputed  as  negligence  to 
the  Railway  Company  which  it  is  r.lleged  contributed  to  the 
death  of  Swindell :  The  running  of  the  train  backwards,  the 
unusual  rate  of  speed  of  the  train;  and  the  failure  of  the 
Railway  Company,  after  discovering  Swindell's  presence  on 
the  track  in  front  of  the  train,  to  bring  it  to  a  stop  before 
it  struck  him.  There  was  evidence  before  the  jury  that  at 
the  time  the  Railway  Company  put  on  these  special  trains 
l)etween  the  fair  grounds  and  its  station  it  stationed  a  flag- 
man or  watchman  at  each  of  the  streets  crossed  by  these 
trains  and  kept  these  flagmen  or  watchmen  there  on  duty 
while  the  trains  were  running;  that  Swindell  was  seen  by 
one  of  these  flagmen  walking  on  the  track  between  the  rails 
on  the  day  he  was  killed  and  told  not  to  walk  there  as  it 
was  not  safe;  that  the  conductor  of  the  train  which  struck 
Swindell  at  the  time  was  standing  on  the  platform  of  the 
rear  car  of  the  train  backing  towards  the  station;  that  he 
had  his  hand  upon  the  lever  used  for  applying  the  air  brakes; 
that  he  saw  Swindell  walking  by  the  side  of  the  track  going 
towards  the  station ;  that  Swindell,  without  looking  around, 
stepped  on  the  track  when  the  train  was  within  some  fifty 
feet  of  him;  that  the  conductor  applied  the  air  and  called 
to  Swindell,  but  that  the  latter  paid  no  attention  to  him; 
that  the  train  was  stopped  as  soon  thereafter  as  possible. 
If  the  jury  predicated  its  verdict  upon  findings  that  the 
Railway  Company,  in  running  its  train  backwards  and  at 
the  speed  at  which  it  was  running,  was  not  by  either  of 
said  acts  guilty  of  negligence  which  caused  or  contributed 
to  the  death  of  Swindell,  the  evidence  supports  that  finding. 
Assuming  for  the  purposes  of  this  case  that  the  running  of 
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the  train  backwards  was  some  evidence  of  negligence,  and 
that  the  evidence  intrcxhiced  on  behalf  of  the  administra- 
trix that  the  train  at  tlie  time  it  struck  Swindell  was  run- 
ning at  a  speed  of  twenty-five  miles  an  hour  was  also  evi- 
dence of  negligence  on  the  part  of  the  Railway  Company, 
still  the  jury  had  before  it  the  evidence  as  to  the  precautions 
taken  by  the  Railway  Company  in  placing  flagmen  at  each 
of  the  street  crossings  over  which  these  trains  passed,  and 
that  the  conductor  was  on  the  rear  platform  of  the  coach 
next  to  the  station  towards  which  the- train  was  backing  at 
the  time  the  accident  occurred,  and  the  other  evidence  as  to 
the  speed  of  the  train.  This  evidence  and  these  circum- 
stances were  sufficient  to  authorize  (he  jury  to  find  that,  the 
time,  the  place,  the  circumstances,  and  all  the  conditions 
under  which  this  train  was  being  operated  considered,  the 
running  of  the  train  backwards  and  the  running  it  at  the 
rate  of  speed  it  was  running  was  not  negligence  on  the 
part  of  the  Railway  Company.  There  is  some  conflict  in 
the  evidence  as  to  how  far  Swindell  was  from  the  end  of 
the  coach  which  struck  him  at  the  time  he  was  discovered 
by  the  conductor  standing  on  the  platform  of  that  coach. 
Some  of  the  evidence  is  that  Swindell  stepped  on  the  track 
in  front  of  the  coach  approaching  him  when  fifty  feet  from 
it.  There  is  also  evidence  that  he  stepped  on  the  track  not 
more  than  twenty  feet  from  the  train.  There  is  some  con- 
flict in  the  evidence  as  to  whether  the  train  was  brought  to 
a  stop  in  as  short  a  time  as  could  have  been  done  by  the 
exercise  of  proper  care.  It  was  for  the  jury  to  say  from 
all  the  evidence  in  the  case  whether  the  Railway  Company, 
after  it  discovered  Swindell  on  this  track  in  front  of  the 
approaching  train,  made  use  of  all  proper  efforts  to  stop 
the  train  and  avoid  the  injury.  The  jury  has  found  by  its 
verdict  that  the  Railway  Company  was  guilty  of  no  negli- 
gence in  this  respect,and  the  evidence  sustains  this  finding. 
There  is  in  this  case  no  claim  that  Swindell  was  on  the 
track  before  he  was  seen  by  the  men  in  charge  of  the  train; 
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in  other  words^  it  is  not  claimed  that  the  Railway  Com- 
pany's employes  were  guilty  of  negligence  in  not  keeping 
a  proper  lookout  and  in  not  discovering  Swindell's  pres- 
ence on  the  track  before  they  did.  There  seems  to  be  no 
doubt  whatever  from  the  evidence  in  the  record  that  Swin- 
dell was  walking  from  the  fair  grounds  towards  the  station, 
was  walking  by  the  side  of  the  the  tracks  was  seen  walk- 
ing there  by  the  conductor  who  stood  on  the  rear  platform' 
of  the  rear  car  of  the  train,  and  was  seen  by  the  conductor 
on  the  track  between'the  rails.  The  question  litigated  here, 
like  the  one  involved  in  all  other  cases  of  this  charactor, 
was:  By  whose  fault  or  neglect  did  Swindell  lose  his  life? 
The  jury  by  its  verdict  has  said  at  least  that  the  death  of 
this  man  was  not  the  result  of  the  negligence  of  the  Rail- 
way Company,  and  this  finding  is  supported  by  sufficient 
competent  evidence. 

Complaint  is  made  by  counsel  for  plaiittiff  in  error  be- 
cause the  court  refused  to  give  a  number  of  instructions 
requeste<l  by  them.  We  have  carefully  examined  all  these 
instructions,  and  the  instructions  given  by  the  court,  and 
we  find  that  the  court  in  its  charge  to  the  jury  gave  the 
substance  of  all  the  instructions  requested  by  the  plaintiff' 
in  error  to  which  she  was  entitled.  Some  criticisms  are 
niso  made  by  counsel  for  plaintiff  in  error  upon  the  in- 
structions given  by  the  court  on  its  own  motion.  After  a 
careful  study  of  the  evidence  in  this  case  we  have  reached 
the  conclusion  that  the  plaintiff  in  error  was  not  prejudiced 
by  any  instruction  given  by  the  trial  court.  Indeed,  the 
charge  of  the  learned  judge  is  a  clear  and  comprehensive 
statement  of  the  law  applicable  to  the  facts  in  this  case. 
There  is  no  error  in  the  recoKl  and  the  judgment  of  the 
district  court  is 

Affirmed. 
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Cabrie  Will  v.  William  A.  Elwood,  Sheriff. 

Filed  April  16,  1895.    No.  6399. 

Beview:  Sufpiciengy  of  Evidence.  There  is  no  qnestion  of 
law  involved  in  this  case.  The  evidence  examined,  and  fiM  to 
support  the  finding  of  the  jory;  and  the  judgment  of  the  dis- 
trict oonrt  prononnced  thereon  is  affirmed. 

Error  from  the  district  court  of  Antelope  county.  Tried, 
below  before  Allen,  J. 

•      

0.  A.  WiUiamSy  for  plaintiff  in  error. 

If.  B.  Putney,  contrcu 

Ragan,  C. 

W.  A.  Elwood,  the  sheriff  of  Antelope  county,  bad  in 
his  possession  certain  executions  issued  on  judgments  ren- 
dered against  one  Frederick  Will,  which  executions  he  levied 
upon  certain  personal  property  and  sold  the  same  and  ap- 
plied the  proceeds  towards  the  satisfaction  of  said  judg- 
ments. Ferdinand  Will,  the  minor  son  of  •Frederick  Will, 
by  hiB  next  friend,  Carrie  Will,  brought  this  action  in  the 
district  court  of  said  county  against  Eiwood  to  recover  the 
value  of  the  property  seized  by  the  latter  on  said  execu- 
tions, claiming  that  he,  Ferdinand  Will,  was  at  the  time  of 
the  seizure  of  said  property  the  owner  thereof.  There  was 
a  trial  to  a  jury  with  a  verdict  in  favor  of  the  sheriff,  and 
Carrie  Will,  as  next  friend  of  Ferdinand  Will,  has  prose- 
cuted to  this  court  a  petition  in  error. 

The  issue  litigated  before  the  jury  was  whether  the  prop- 
erty seized  by  the  sheriff  at  the  time  of  its  seizure  be- 
longed to  Frederick  Will,  the  defendant  in  execution,  or  to 
the  plaintiff  here,  Ferdinand  Will.  The  evidence  sustains 
the  finding  made  by  the  jury.     A  careful  examination  of 
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the  pleadings,  the  instructions  of  the  conrt,  and  its  rulings 
on  the  admission  and  rejection  of  evidence,  leads  us  to 
the  conclusion  that  there  is  in  the  record  not  one  single 
error  prejudicial  to  the  rights  or  claims  of  the  plaintiff  in 
error.     The  judgment  of  the  district  coiirf  is,  therefore. 

Affirmed. 


Chicago,  Burlingtv)n  &  Quincy  Railroad  Compact 

V.  Horace  C.  Metcalf. 

Filed  April  16, 1895.    No.  5803. 


"^"^  1.  Bailroad  Companies:   Public  Crossings:  Sigh  alb.    8ec- 

^J^  tion  104,  chapter  16,  Compiled  Statntes.  requiring  that  a  beU 

shall  be  runfir  or  a  steam  whistle  sooDded  by  a  looomotiTe  aft  a 
distance  of  at  least  eighty  rods  from  the  place  where  a  railroad 
shall  cross  any  other  road  or  street,  etc ,  applies  as  well  to  roads 
in  fact  used  by  the  public  thoogh  not  dedicated  as  public  high- 
ways as  to  those  so  dedicated. 

9.  :  :  :  Construction  op  Statute.  The  ob- 
ject of  that  statute  is  not  merely  to  protect  persons  intending  to 
cross  the  track  from  collisions,  but  also  to  protect  all  persona 
lawfully  at  or -near  the  crossing  from  any  danger  naturally  to  be 
apprehended  from  the  sudden  approach  without  warning  of  a 
train  at  such  a  place. 

3,  : :  :  Damages.     Therefore,  where  a  crossing 


had  been  provided  at  a  railway  station  to  affbrd  access  to  the 
depot,  one  whose  team  had  been  driven  to  a  car  upon  a  side 
track  near  the  depot  for  the  purpose  of  unloading  the  ear  was 
within  the  protection  of  the  statute. 

:  :  :  .     In  such  a  case  it  was  erroneous 


to  instruct  the  jury  that  the  railroad  company  was  liable  if  it 
failed  to  give  the  signal  required  by  statute,  provided  the  injury 
was  caused  in  consequence  of  such  omission.  Union  P.  R,  Gb. 
V.  Baasmuasen,  25  Neb.,  810,  in  so  far  as  it  states  a  contrary  doc- 
trine, overruled. 

Damages:  Nbglioencb:  Injury  to  Chattels.    Where  chat- 
tels are  injured  by  the  negligence  of  another,  but  not  wholly  de- 
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stroyed,  the  measure  of  damages  is  the  difference  between  the 
yalae  of  the  chattels  immediately  before  the  i^jmy  and  imme- 
diately thereafter. 

6.  :  :  .    One  whose  chattels  are  injured  by  the 

negligence  of  another  cannot,  by  voluntarily  abandoning  what 
remains,  charge  that  other  with  the  total  value  of  the  chattels; 
and  where  there  was  evidence  tending  to  show  that  the  destruc- 
tion was  not  total  and  that  the  plaintiff  had  so  voluntarily 
abandoned  what  remained,  it  was  error  to  instruct  the  jury  that 
the  measure  of  damages  was  the  market  value  of  the  chattels 
before  the  iigury. 

Error  from  the  district  court   of  Hamilton  county. 
Tried  below  before  Wheeler,  J. 

The  facts  are  stated  by  the  commissioner. 

A.  W.  Agee,  for  plaintiff  in  error : 

The  signals  required  by  statute  to  be  given  when  a  train 
is  approaching  a  public  street  or  highway  is  exclusively 
for  the  benefit  of  persons  traveling  along  such  street  or  high- 
way, and  about  to  cross  the  railroad  at  the  highway  cross- 
ing. {Clark  V.  Missouri  P.  R.  Oo.y  11  Pac.  Rep.  [Kan.], 
134;  lUinoisO.  B.  Co.  v.  Phelps,  29  111.,  447;  Bdi  v. 
Hannibal  &  8t,J,  i2.  Cb.,  72  Mo.,  50;  Hodges  v.  8t.  Louis, 
K.  C.  &  N,  R,  Co.,  71  Mo.,  50 ;  Holmes  ».  Central  Railroad 
4b  Banking  Cb.,  37  Ga.,  593;  Randall  v.  Baltimore  <fe  0.  R. 
Co.,  109  U.  8.,  478;  Rosenberger  v.  Grand  Trunk  R.  Co.,  8 
Ont.  App.,  482;  East  Tennessee,  V,  &  G.  R.  Co.  v.  Feathers, 
10  Lea  [Tenn.],  103;  St.  Louis  &  S.  F.  R.  Co.  v.  Payne, 
29  Kan.,  166;  Oordell  v.  New  York  C.  &  H.  R.  R.  Co., 
64  N.  T.,  635;  Bjfme  v.  New  York  C.  &  H.  R.  R.  Co., 
94  N.  Y.,  12;  Alabama  G.  8.  R.  Co,  v.  Hawk,  72  Ala., 
112;  Harty  V.  Central  Railroad  Company  of  New  Jersey, 
42  N.  Y.,  471 ;  People  ©.  New  York  C.  R.  Co.,  25  Barb. 
[N.  Y.],  199;  Elwood  v.  New  York  C.  &  H.  R.  R.  Co.,  4 
Hun  [N.  Y.],  80*;  Philadelphia  &  R.  R.  Co.  v.  Spearen, 
47  Pa.  St.,  300;  ffDonnell  v.  Providence  &  W.  R.  Co.,  6 
58 
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R.  I.,  211;   Chicago,  R.  L  &  P.  R.  Co.  v.  Houston,  95 
U.  S.,  697.) 

The  seventh  and  eighth  instructions  are  erroneous.  {8L 
Louis  &  8.  F.  R.  Co.  v.  Payne,  29  Kan.,  166;  Byrne  t?» 
New  York  C.  R.  Co.,  104  N.  Y.,  362 ;  Harrison  v.  North 
Eastern  R.  Co.,  29  L.  T.,  n.  s.  [Eng.],  844 ;  SuUon  v.  New 
York  a  &  H.  R,  R,  Co.,  66  N.  Y.,  243 ;  NichoUm  v.  Erie 
R.  Co.,  41  N.  Y.,  526;  Hodges  v.  St.  Louis,  K.  C.  &  N.  R. 
Co.,  71  Mo.,  50;  Bauer  v.  Kansas  P.  R.  Co.,  69  Mo.,  219; 
Wabash,  St.  L.  &  P.  R.  Co.  v.  Neikirk,  15  Brad.  [111.]^ 
172;  BenneU  v.  Grand  Trunk  R.  Co.,  13  Am.  &  Eng.  R. 
Cas.  [Can.],  627 ;  Thomas  v.  Delaware,  L,  &  W.  R.  Co.,  8 
Fed.  Rep.,  728 ;  Hill  v.  Portland  &  R.  R.  Co.,  55  Me.,  438 ; 
Johnson's  Administrator  v.  Louisville  &  N.  R.  Co.,  13  Am. 
&  Eng.  R.  Cas.  [Ky.],  623 ;  Cordell  v.  New  York  C.  &  H. 
R.  R.  Co.,  6  Hun  [N.  Y.],  461;  Paducah  &  M.  R.  Co.  t. 
Hoehl,  12  Bush  [Ky.],  41 ;  Batter  v.  Kansas  P.  R.  Co.,  69 
Mo.,  219 ;  Hickey  o.  Boston  &  L.  R.  Co.,  14  Allen  [Mass.], 
432;  Smith  v.  Savannah  &  F.  W.  R.  Co.,  11  S.  E.  Rep, 
[Ga.],  455;  Ely  v.CityofDes  Moines,  52  N.  W.  Rep.  [la.]^ 
475;  Pittsburg  &  R.  Co.  v.  Taylor,  104  Pa.  St.,  306;  City 
of  Erie  V.  Magill,  101  Pa.  St.,  623 ;  Fleming  v.  City  of 
Lock  Haven,  15  W.  N.  C.  [Pa.],  216 ;  Carey  v. Chicago,  if. 
A  St.  P.  R.  Cb.,  61  Wis,,  .71;  Courson  v.  Milwaukee  dr 
St.  P.  R.  Co.,  32  N.  W.  Rep.  [Ta.],  8;  Chicago,  R.  L  & 
P.  R.  Co.  V.  Houston,  95  U.  S.,  697 ;  Miner  v.  Connecticut 
River  R.  Co.,  26  N.  E.  Rep.  [Mass.],  994;  Gonzales  v.  New 
York  &  H.  R.  Co.,  38  N.  Y.,  440.) 

The  evidence  does  not  support  the  verdict,  because  the 
.'  only  allegation  of  negligence  which  it  is  claimed  contributed 
to  the  injury  is  that  the  signals  required  by  statute  to  be 
given  at  public  crossings  were  not  given,  and  this  allega- 
tion is  not  supported  by  the  evidence.  {Fleming  v.  City  of 
^Lock  Haven,  15  W.  N.  C.  [Pa.],  216;  Chicago  &  A.  R. 
Co.  V.  Gretzner,  46  III.,  74;  Chicago,  B.  &  §.  R.  Co.  v. 
Dickson,  88  111.,  431;  Chicago,  B.  &  Q.  R.  Co.  v.  Stumps, 
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55  III.,  367;  Frizellv.  Cole,  42  111.,  362;  Wabash,  8t.  i. 
<fe  P.  R.  Co.  V.  Hicks,  13  Brad.  [Ill],  407;  Chicago  <Sr 
A.  R.  Co.  V.  Robinson,  106  111.,  142;  Seibert  v.  Erie  R. 
Co.,  49  Barb.  [N.  Y.],  583;  Chicago  A  ft.  /.  R.  Co.  v.  SiUl^ 
19  111.,  500;  Cleveland  v.  Chicago  &  N.  W.  R.  Co.,  35  la., 
220;  Merz  v.  Missouri  P.  R.  Co.,  14  Mo.  App.,  459;  Ev^ 
ans  V.  St.  Louis  &  S.  F.  R.Co.,  17  Mo.  App.,  624 ;  Hanlon 
V.  South  Boston  H.  R.  Co.,  129  Mass.,  310 ;  St.  Louis  &  8. 
F.  R.  Co.  V.  Payne,  29  Kan.,  166 ;  Chicago  &  k.  W.  R.  Co^ 
V.  Clark,  2  Brad.  [111.],  116;  Goldstein  v.  Chicago,  M.  & 
St.  P.  R.  Co.,  1  N.  W.  Rep.  [Wis.],  37;  Whitney  v.  Maine 
C.  R.  Co.,  69  Me.,  208 ;  Deville  v.  Southern  P.  R.  Co.,  50 
Cal.,  383 ;  Baltimore  &  0.  R.  Co.  v.  Whitacre,  35  O.  St., 
627;  Cdrroll  v.  Minnesota  Valley  R.  Co.,  13  Minn.,  30; 
Shearman  &  Redfield,  Negligence,  281,  and  note  1 ;  Rothe 
V.  Milwaukee  &  St.  P.  R.  Co.,  21  Wis.,  256 ;  Lake  Shore  & 
M.  S.  R.  Co.  V.  Miller,  25  Mich.,  274;  Rickey  v.  Boston  & 
L.  R.  Co.,  14  Allen  [Mass.],  429.) 

Marquett  &  Deweese,  also  for  plaintiff  in  error. 

Whitmore  &  Carr^  contra,  in  their  argument  upon  the- 
legal  duty  or  obligation  of  the  company  to  the  defendant 
in  error,  cited  the  following  case^ :  Sweeney  v.  Old  Colony 
&  N.  R.  Co.,  10  Allen  [Mass.],  368;  Chicago  &  N.  W.  R. 
Co.  V.  Dunleavy,  129  111.,  132;  Texas  it  P.  R.  C6.v.  Besty 
66  Tex.,  116;  McKone  v.  Michigan  C.  R.  Co.,  51  Mich., 
601;  Davis  v.  Chicago  &  N.  W.  R.  Co.,  58  Wia,  646; 
Virginia  M.  R.  Co.  v.  White,  84  Va.,  498;  Barry  v.  New 
York  a  &  H.  R.  R.  Co.,  92  N.  Y.,  289;  Er%cks(m  v. 
St.  Paul  &  D.  R.  Co.,  43  N.  W.  Rep.  [Minn.],  332; 
Lonergren  v.  Illinois  C.  R.  Co.,  49  N.  W.  Rep,  [la.],  852; 
New  York,  L.  E.  <b  W.  R.  Co.  v.  Leamon,  15  L.  R.  A. 
[N.  J.],  426;  Chicago,  B.  A  Q.  R.  Co.  v.  Daugherty,  110- 
111.,  521 ;  Ghippmv.  New  York  C.  R.  Co.,  40  N.  Y.,  34  ^ 
South  &  North  Alabama  R.  Co.  v.  Thompson,  62  Ala.,. 
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499;  FinUedein  v.  New  York  C.  &  H.  R.  R.  Co.,  41  Hun 
[N.  Y.],  34;  Shaber  v.  Si.  Paul,  M.  &  M.  R.  Co.,  28 
MinD.,  107;  Macon  A  W.  R.  Go.  v.  Davis,  IS  Ga.,  686; 
Norton  r.  Eastern  R.  Co.,  113  Mass.,  366;  Dyson  v.  New 
York  &  N.  E.  R.  Co.,  67  Conn.,  23;  Union  P.  R.  Co.  v. 
Rassmussen,  25  Neb.,  810;  Omaha,  N.  &  B.  H.  R.  Co. 
V.  (/DonneU,  22  Neb.,  475. 

As  to  the  rate  of  speed  of  the  train  and  the  failure  to  ring 
the  bell  the  following  authorities  were  cited :  Rockford,  R.  L 
A  St.  L.  R.  Co.  V.  HiUmer,  72  III.,  935 ;  Chicago,  B.  4  Q 
R.  Co.  V.  Cauffman,  38  111.,  425;  City  of  Plattsmouih  v 
Mitchell,  20  Neb.,  228;  Stevens  v.  Howe,  28  Neb.,  547 
American  Water-  Works  Co.  v.  Dougherty,  37  Neb.,  373 
MoKean  v.  Burlington,  C  R.  &  N.  R.  Co.,  56  la.,  194; 
Knowles  v.  Mulder,  74  Mich.,  202. 

E»  J.  Hainer,  also  for  defendant  in  error: 

To  persons  who  are  lawfully  upon  the  grounds  of  the 
company  engaged  in  necessary  business  the  company  owes 
a  duty  of  active  vigilance.  (Haley  t^  New  York  C.  &  H. 
R.  R.  Co.,  7  Hun  [N.  Y.].  84 ;  Barton  v.  New  York  C.  A 
H.  R.  R.  Co.,  56  N.  Y.,  660;  Goodfdlow  v.  Boston,  H.  & 
E.  R.  Co.,  106  Mass.,  461;  SdiuliM  v.  Chicago  &  N.  W. 
R.  Co.,  44  Wis.,  638;  Newson  v.  New  York  C.  A  H.  R.  R. 
Co.,  29  N.  Y.,  383 ;  Emery  v.  Minneapolis  Industrial  Ex- 
position,  57  N.  W.  Rep.  [Minn.],  1132 ;  Union  P.  R.  Co. 
V.  Sue,  25  Neb.,  772;  Cassida  v.  Oregon  R.  A  N.  Co.,  14 
Ore.,  551;  McKimble  v.  Boston  A  M.  R.  Co.,  139  Mass., 
642;  Texas  P.  R.  Co.  v.  Brown,  78  Tex.,  397;  Collins  v. 
Toledo,  A.  A.  A  N.  M.  R.  Co.,  80  Mich.,  390.) 

The  statutory  requirement  for  signals  at  the  crossings  ap- 
plies to  persons  whose  property  is  lawfully  on  the  highways 
or  grounds  of  the  company.  {Oosgrove  v.  New  York  C.  A 
H.  R.  R.  Co.,  87  N.  Y.,  88;  Rosenberger  v.  Grand  IHnk 
R.  Co.,  8  Out.  A  pp.  [Can.],  482;  Ravisom  9.  Chicago,  St. 
P.,  M.  A  0.  R.  Co.,  62  Wis.,  178.) 
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The  omissioD  to  give  the  signals  at  crossiDg  was  negli- 
gence. ( Wakefield  v.  Connecticut  &  P.  R.  R.  Co.y  37  Vt., 
330;  Hart  v.  Chicago,  R.  I.  &  P.  R.  Co.,  56   la.,  166; 
Western  &  A.  R.  Co,  v»  Jones,  65  Gra.,  631 ;  Lonergren  v. 
lUinios  a  R.  Co.,  49  N.  W.  Rep.  [la.],  852.) 

Irvine,  C. 

Metcalf  sued  the  railroad  company  to  recover  damages 
for  injuric;)  done  to  a  team  of  mules,  a  wagon,  and  set  of 
harness  which  had  been  struck  by  a  train  of  the  company 
near  the  station  at  Hampton.  Tliere  was  a  verdict  and 
judgment  for  the  plaintiff  for  (365.42,  to  reverse  which 
the  railroad  com[)any  prosecutes  error. 

The  evidence  upon  which  the  verdict  is  evidently  based 
tends  to  show  that  at  Hampton  the  plaintiff  in  error's  rail- 
road passes  through  the  village  in  an  easterly  and  westerly 
course,  nearly  all  of  the  inhabited  portion  of  the  village 
lying  north  of  the  tracks.  There  is  a  side  track,  with 
switches  at  either  end,  lying  north  of  the  main  line.  The 
station  is  situated  between  the  main  line  and  the  side  track 
at  a  point  not  far  from  the  west  switch.  Two  highways 
cross  the  tracks,  one  being  Third  street,  or,  as  the  witnesses 
designate  it,  Main  street,  about  275  feet  east  of  the  depot. 
The  other,  a  section  line  road  at  the  east  boundary  line  of 
the  village,  about  1,000  feet  from  the  depot.  In  addition 
to  these  crossings  there  are  two  others,  one  immediately 
east  and  one  immediately  west  of  the  depot  platforms. 
These  crossings  are  not  on  public  highways,  but  were  placed 
by  or  at  least  with  the  consent  of  the  railroad  company  for 
the  purpose  of  affording  access  to  its  depot  and  platforms. 
The  main  line,  the  side  track,  and  the  depot  platform  out- 
line a  triangle  west  of  the  depot,  and  one  of  the  crossings 
referred  to  affords  an  entrance  to  the  space  thus  inclosed. 
The  primary  object  of  this  crossing  was  to  afford  aocess  for 
teams  to  the  west  platform.  In  unloading  and  loading 
cars  standing  on  the  side  track  to  the  west  of  the  depot  it 
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is  practicable  either  to  drive  a  wagOD  north  of  the  side 
track  close  to  the  cars  or  south  of  the  side  track  hy  means 
of  this  crossing  into  the  triangular  space  referred  to.  Met- 
oalf  owned  a  mill  situated  some  distance  south  of  the  tracks. 
His  manager  had  been  notified  that  a  car  load  of  coal  con- 
signed to  him  had  arrived^  and  a  servant  named  Dixon  was 
instructed  to  take  the  mules  and  wagon  and  unload  this 
coal.  The  car  stood  upon  the  siding  a  short  distance  west 
of  the  depot  Dixon  drove  over  the  Main  street  crossing 
to  the  north  side  of  the  car  and  from  that  side  took  one 
wagon  load  of  coal.  Returning  for  the  second  load  he  tes- 
tifies that  he  found  the  Main  street  crossing  blocked  by  cars 
and  therefore  drove  by  the  depot,  and  over  what  we  have 
called  the  west  crossing,  into  the  triangular  space,  and  ap- 
proached the  car  from  the  south  side.  He  applied  the 
brake  to  the  wagon,  wrapped  the  lines  around  the  brake 
handle,  and,  mounting  the  car,  was  engaged  in  shoveling 
coal  into  the  wagon  when  a  freight  train  approached  from 
the  east  frightening  the  mules,  which  ran  towards  the  cross- 
ing and  were  there  struck  by  the  train.  One  mule  was 
killed,  the  other  severely  injured,  and  the  harness  and 
wagon  were  torn  to  pieces.  The  negligence  alleged  is  that 
the  train  was  behind  its  schedule  time,  that  it  was  running 
at  a  dangerous  rate  of  speed,  and  that  no  signals  were  given 
by  bell  or  whistle  of  the  approach  of  the  train. 

Of  the  errors  assigned  it  will  be  neces:^ary  to  consider 
only  those  relating  to  the  instruction?.  Complaint  is  made 
of  the  refusal  of  each  of  the  instructions  numbered  4,  5, 
6,  7,  10,  and  11  asked  by  the  defendant.  Of  these  the  re- 
fusal of  the  tenth  is  the  only  assignment  noticed  in  the 
briefs,  and  the  others  must,  therefore,  be  deemed  waived. 
The  record  does  not  contain  any  instruction  numbered  10, 
so  that  we  are  unable  to  consider  whether  or  not  its  refusal 
was  erroneous.  The  seventh  instruction  given  by  the  court 
is  as  follows: 

'*  No.  7.  The  jury  are  instructed  that  if  the  evidence 
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shows  that  the  crossings  immediately  east  and  west  of  the 
<]epot  at  Hampton^  were  placed  there  by  the  railroad  com- 
pany for  the  use  of  persons  having  business  at  or  about  the 
<lepot  in  either  loading  or  unloading  cars,  and  such  cross- 
ings were  in  fact  so  used  generally^  then  it  was  the  duty  of 
the  person  in  charge  of  the  engine  in  question  to  sound 
the  signal  provided  by  law,  precisely  the  same  as  for  any 
other  crossings,  and  as  elsewhere  explained  in  these  in- 
structions.'' 

Section  104,  chapter  16,  Compiled  Statutes,  is  as  follows: 
'^'Sea  104.  A  bell  of  at  least  thirty  pounds  weight,  or  a 
fiteam  whistle,  shall  be  placed  on  each  locomotive  engine, 
and  shall  be  rung  or  whistled  at  the  distance  of  at  least 
eighty  rods  from  the  place  where  the  said  railroad  shall 
orods  any  other  road  or  street,  and  be  kept  ringing  or 
whistling  until  it  shall  have  crossed  said  road  or  street^ 
tinder  penalty  of  fifty  dollars  for  every  neglect,  to  be  paid 
by  the  corporation  owning  the  railroad,  one-half  thereof  to 
go  to  the  informer,  and  the  other  half  to  this  state,  and 
also  be  liable  for  all  damages  which  shall  be  sustained  by 
any  person  by  reason  of  such  neglect.''  It  is  argued  that 
a  proper  construction  of  this  section  limits  its  application 
to  public  highways,  and  that  the  crossing  where  the  acci- 
dent occurred  is  not  within  the  purview  of  the  law,  and 
that  the  instruction  was,  therefore,  erroneous.  We  do  not 
think  the  statute  should  be  given  so  narrow  an  application. 
Some  courts  have  held  that  such  a  statute  is  in  derogation 
of  the  common  law,  and,  therefore,  the  subject  of  strict 
oonstruction,  but  we  think  in  most  of  the  cases  where  such 
statutes  have  been  confined  in  their  application  to  pub- 
lic highways,  the  language  of  the  statute  was  such  as  to 
evidently  call  for  such  restriction.  The  object  of  the  law 
was  plainly  to  afford  ample  warning  to  persons  near  the  rail- 
road at  points  where  they  might  lawfully  cross,  and  where 
they  were  probably  about  to  cross  as  trains  approached. 
These  crossings  were  expressly  designed  to  afford  access 
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to  the  depot  of  the  railroad  company,  and  the  exigency  for 
warnings  was  probably  as  great  there  as  at  highway  cross- 
ings on  the  prairie.  Therefore,  we  think  that  when  the 
oourt  instructed  the  jury  that  the  duty  to  sound  signals  ap-^ 
plied  to  this  crossing,  provided  the  jury  should  find  that 
the  crossings  were  placed  there  by  the  railroad  com|)any  for 
the  use  of  persons  having  business  about  the  depot;  and 
that  such  crossings  were  in  fact  so  used  generally,  the  law 
was  stated  as  favorably  to  the  railroad  company  as  could 
be  required.  The  language  of  the  statute  is,  '^  where  the 
said  railroad  shall  cross  any  other  road  or  street,''  and  we 
hold  that  it  applies  as  well  to  roads  in  fact  used  by  the  pub- 
lic, though  not  legally  dedicated  to  public  use,  as  to  those 
so  dedicated.     The  instruction  was,  therefore,  correct. 

The  eighth  instruction  is  as  follows: 

^'No.  8.  The  court  instructs  the  jury  that  by  the  laws  of 
this  state,  every  railroad  company  is  required  to   have  a 
bell  of  at  least  thirty  pounds  weight,  and  a  steam  whistle^ 
placed  and  kept  on  each  locomotive  engine,  which  shall  be 
rung  or  whistled  at  the  distance  of  at  least  eighty  rods  from 
the  place  where  the  said  railroad  shall  cross  any  other  road 
or  street,  and  be  kept  ringing  or  whistling  until  it  shall  have 
passed  said  road  or  street,  and  that  the  company  shall  be 
liable  for  all  damages  resulting  by  reason  of  a  neglect  to 
comply  with  such  law.     Now  if  the  jury  believe  from  the 
evidence  that  the  persons  in  charge  of  the  engine  in  questioD 
omitted  to  sound  a  whistle  or  ring  a  bell  continuously  for 
the  distance  ef  eighty  rods  before  reaching  the  crossing  at 
which  the  team  in  question  was  struck,  and  you  further  be- 
lieve from  the  evidence  that  the  team  was  struck  as  charged 
in  the  petition  in  consequence  of  the  omission  to  ring  the 
bell  or  sound  the  whistle  while  the  person  in  charge  of  the 
team  was  in  the  exercise  of  all  reasonable  care  and  caution 
in  the  matter,  then  the  defendant  railroad  company  is  liable 
to  the  plaintiff  for  the  loss  and  damage  sustained  by  hiok 
by  reason  of  such  injury,  if  any  such  has  been  proven.'' 
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It  will  be  observed  that  this  instruction  charges  the  rail- 
road company  with  the  same  duty  toward  the  plaintiff  as 
if  the  plaintiff's  team,  as  the  train  approached,  had  been 
approaching  the  crossing  with  the  intention  of  using  the 
same,  and  the  criticisms  made  upon  the  instruction  raise 
the  following  questions:  First — Does  the  statute  impose 
any  duty  upon  the  railroad  company  except  in  favor  of 
those  on  the  road  and  about  to  cross  the  tracks?  Second — 
If  any  duty  is  imposed  in  favor  of  others,  does  a  violation 
of  the  statute  as  to  such  persons  merely  afford  evidence  of 
negligence,  or  does  it  constitute  negligence  as  a  matter  of 
law,  provided  the  injury  be  the  proximate  result  of  the 
violation  of  the  statute? 

On  the  first  question  suggested  the  authorities  may  be 
grouped  in  three  classes.  It  has  been  sometimes  held  that 
the  object  of  such  a  statute  is  solely  to  warn  persons  on  a 
highway  approaching  and  about  to  cross  the  tracks,  and 
that,  therefore,  where  the  injury  was  sustained  by  any 
other  person  the  failure  to  obey  the  statute  was  no  evi- 
dence of  negligence.  Among  the  cases  so  holding  are: 
8t,  Louis  &  8,  F.  R.  Oo.  v.  Payne,  29  Ean.,  166;  Missouri 
P.  i2.  Co.  V.  Pierce,  33  Kan.,  6 1 ;  Nedey  v.  Charlotte,  C 
&  A.  R.  Co. J  33  S.  Car.,  136;  O'Donneil  v.  Providence  <k 
W.  R.  Co.,  6  R.  I.,  21 1.  The  case  of  8t.  Louis  &  8.  F.  R. 
Co,  V.  Payne,  supra,  was  one  very  similar  to  this  in  its 
facts.  It  may  iiere  be  observed  that,  in  many  cases  where 
the  rnle  has  been  stated  in  language  similar  to  the  above, 
the  injury  was  suffered  by  someone  on  the  tracks  at  a 
place  other  than  a  lawful  crossing,  and  the  language  was 
not  used  to  distinguish  between  persons  about  to  cross  and 
persons  lawfully  on  the  highway  at  or  near  the  crossing, 
but  not  intending  to  cross.  This  distinction  seems  to  have 
presented  itself  to  Judge  Brewer  in  St.  Louis  &  8.  F.  R.  Oo. 
V.  Payne,  and  he  says  that  he  concurred  solely  upon  the 
ground  that  the  plaintiff  wa^  not  upon  the  highway.  In 
another  class  of  cases  it  is  said  that  where  the  injury  was 
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Buffered  by  someone  crossing  or  attempting  to  cross  on  the 
highway,  the  violation  of  the  statute  is  negligence  in  law, 
but  where  the  injury  is  to  another  person  claiming  to 
be  so  situated  that  he  had  a  right  to  rely  on  the  giving  of 
the  signals,  the  failure  to  give  them  is  evidence  of  negli- 
gence, to  be  submitted  to  the  jury  with  the  other  facts  in 
the  case.  Among  such  cases  are  Maney  v.  ChicagOf  B.  & 
§.  -B.  Q>.,  49  111.  App.,  105;  Western  &  A,  R.  Co,  c.  JoneB, 
65  Ga.,  631.  In  the  third  cl{iss  of  cases  it  is  held  that 
the  object  of  the  statute  is  not  solely  to  protect  persons  in- 
tending to  cross  the  track  from  collisions,  but  that  its  ob- 
ject is  to  protect  all  persons  lawfully  at  or  near  the  crossing 
from  any  danger  naturally  to  be  apprehended  from  the 
sudden  approach  without  warning  of  a  train  at  such  a 
place.  Harty  r.  Cenitral  Railroad.  Co.  of  New  Jersey^  42 
N.  Y.,  468,  is  a  case  usually  cited  in  support  of  the  rule 
announced  in  the  first  group  of  cases  above  cited ;  but  an 
inspection  of  the  case  convinces  us  that  the  case  really  be- 
longs in  the  last  class.  In  that  case  the  injury  was  sus- 
tained by  a  person  walking  upon  the  track  at  some  distance 
from  the  crossing,  and  it  was  held  that  the  statute  did  not 
protect  such  person;  but  the  language  of  Allen,  J.,  in  Peoph 
V.  New  York  C.  R.  Co.,  25  Barb.  [N.  Y.],  199,  was  quoted 
with  approval  as  follow^s:  '^The  hazards  to  be  provided 
against  were  twofold:  (1)  the  danger  of  actual  collision  at 
the  crossing;  and  (2)  that  of  damage  by  the  frightening 
of  teams  traveling  upon  the  public  highway  near  the  cross- 
ing." In  Ransom  v.  Chicago,  St,  P.,  M.  &  O.  R.  Co., 
62  Wis.,  178,  it  was  held  that  the  statute  was  intended 
to  guard  against  the  danger  of  injury  to  teams  traveling 
upon  the  highway  near  tlie  crossing  as  well  as  the  danger 
of  actual  collision  at  the  crossing,  and  that  a  railroad 
company  was,  therefore,  liable  for  injuries  caused  by  a 
failure  to  obey  the  statute  to  persons  traveling  on  a  high- 
way parallel  with  the  railroad  and  not  intending  to  cross 
the  track.     In  Lonergren  v.  lUinois  C.  R.  Co.,  49  N.  W. 
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Bep.  [la.],  852,  the  facts  were  sinnilar  to  those  in  the  case 
before  as,  and  the  court  held  that  the  plaintiff  was  within 
the  protection  of  the  statute.  A  rehearing  was  allowed  and 
the  first  decision  adhered  to.  (52  N.  W.  Rep.,  236.)  In 
the  opinion  on  rehearing  the  court  reviews  the  authorities 
at  length,  and  to  our  mind  conclusively  demonstrates  that 
the  rule  illustrated  by  the  third  class  of  cases  is  correct. 
The  plaintiff  was  lawfully  upon  the  company's  land,  hav- 
ing reached  it  by  a  means  provided  for  the  purpose. 
Whether  or  not  he  exercfsed  due  care  in  going  where  he 
did,  in  the  care  of  his  team  and  in  watching  for  trains,  was 
submitted  to  the  jury  and  found  in  favor  of  the  plaintiff. 
He  claims  that  his  driver  had  a  right  to  rely  on  the  giving 
of  the  statutory  signals,  and  that  had  the  company  given 
them  the  driver  would  have  been  warned  of  the  approach 
of  the  train  in  sufficient  time  to  protect  the  mules  from 
fright.  Whether  or  not  any  signals  ^^ere  given  is  a  ques- 
tion upon  which  the  evidence  was  conflicting.  We  think 
that  so  far  as  the  first  question  is  concerned  the  instruction 
stated  the  law  correctly  and  was  applicable  to  the  evidence. 
The  second  question  presented  by  the  instruction  under 
consideration  is  also  one  upon  which  courts  in  different 
states  have  reached  different  conclusions.  In  some  states 
it  is  held  that  the  violation  of  a  statute  or  ordinance  is  neg- 
ligence in  law,  while  in  others  it  is  held  that  it  is  merely 
evidence  of  negligence.  We  think  a  consideration  of  the 
decisions  of  this  court  compels  a  solution  of  the  question 
here  without  regard  to  authorities  elsewhere.  In  the  (Xiy 
of  Lincoln  v,  GiUilan,  18  Neb.,  114,  it  was  held  that  even 
where  the  facts  are  undisputed,  if  upon  such  facts  different 
minds  may  honestly  draw  different  conclusions  as  to 
whether  or  not  such  facts  establish  negligence  or  the  ab- 
sence thereof,  the  question  as  to  the  conclusion  to  be  ar- 
rived at  is  for  the  jury  and  not  for  the  court.  The  rule 
there  laid  down,  stated  in  those  words,  stated  in  equivalent 
language,  or  assumed  without  definite  statement,  has  formed 
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the  basis  of  all  decisions  in  negligence  cases,  at  least  since 
the  decision  cited.  Among  the  more  recent  cases  follow- 
ing this  rule  may  be  cited:  ChiccigOj  B.  &  Q,  R,  Co.  v, 
Laudauer,  30  Neb.,  642,  39  Neb.,  803;  American  Water- 
works Co.  V.  Dougherty,  37  Neb.,  373 ;  Missouri  P.  R  Co. 
Baier,  37  Neb.,  235 ;  Omaha  Street  R.  Co.  v.  Craig,  39 
Neb.,  601 ;  Omaha  4  -R.  V.  R.  Q>.  v.  Brady,  39  Neb.,  27; 
Omaha  &  R.  V.  R.  Co.  v.  Morgan,  40  Neb.,  604 ;  Chicago, 
B.  &  Q.  R.  Co.  V.  Wymore,  40  Neb.,  645;  Chicago,  B.  A 
Q.  R.  Co.  V.  Wilgus,  40  Neb.,  660;  Chicago,  B.  &  Q.  R. 
Co.  V.  Oleson,  40  Neb.,  889 ;  Union  P.  R.  Co.  v.  Eriekson,  41 
Neb.,  1.  In  several  cases  it  has  been  said  that  it  was  improper 
to  state  to  the  jury  a  circumstance  or  group  of  facts  and  in* 
struct  that  such  facts  or  group  of  facts  amounts  to  negligence 
per  se.  [Missouri  P.  R.  Co.  v.  Baier,  supra;  Omaha  A  R.V. 
R.  Co.  V.  Morgan,  supra.)  This  rule,  so  well  settled  and  so 
generally  adhered  to,  should  not  be  departed  from  without 
gound  and  conclusive  reasons  for  the  exception.  It  is 
everywhere  agreed  that  a  jury  may  infer  negligence  from 
the  single  fact  of  the  violation  of  a  statute,  providing  the 
injury  was  the  direct  result  of  such  violation;  therefore, 
where  the  violation  of  a  statute  is  shown,  and  where  from 
that  fact  and  from  the  other  facts  in  evidence  tliere  can  be 
no  ground  for  a  reasonable  difference  of  opinion  as  to  the 
negligence  of  the  defendant,  it  might  be  proper  to  give 
such  an  instruction  as  the  one  we  are  considering,  but 
we  do  not  know  that  the  obligation  of  a  statute  is  any 
greater  than  that  of  the  unwritten  law,  and  all  negligence 
must  consist  in  the  disreganl  of  one  or  the  other.  We 
cannot  see  that  any  distinction  in  kind  arises  l)etween  a 
case  where  the  defendant  has  violated  a  statutory  obliga- 
tion and  one  where  he  has  violated  the  common  law  obli- 
gation to  conduct  himself  for  the  safety  of  others  in  such  a 
manner  as  one  of  ordinary  prudence  would  conduct  himself 
under  similar  circumstances.  We  see  no  reason  for  carv- 
ing out  an  exception  to  the  general  rule  of  negligence  in 
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such  a  case  as  this,  and  the  current  of  decisions  of  this 
court  compels  a  result  in  accordance  with  that  reached  by 
adopting  a  general  rule.  In  OmcJia,  N.  &  B,  H.Bm  Co,  v. 
(y Donnelly  22  Neb.,  476,  the  negligence  alleged  was,  as 
here,  the  failure  to  give  the  statutory  signal  for  a  crossing 
while  running  at  a  high  rate  of  speed  and  behind  schedule 
time.  The  rule  was  there  stated  in  the  syllabus  to  be  that 
such  facts  were  to  be  considered  in  deciding  whether  the 
company  was  guilty  of  negligence,  and  the  opinion  uses 
this  language:  ''If  it  be  true  that  the  train  was  running 
at  the  rate  of  speed  described  by  the  witnesses  through  the 
village,  and  that  no  signal  of  any  kind  was  given, — 
the  train  being  one  hour  and  a  half  later  than  its  usual 
and  regular  time, — these  facts  would  be  proper  to  be  con- 
sidered by  the  jury  in  ascertaining  whether  the  employes 
of  plaintiff  in  error  were  negligent  or  not,  the  law  requir- 
ing the  signals  to  be  given."  This  would  seem  to  be  a 
clear  declaration  that  the  violation  of  the  ordinance,  while 
sufficient  evidence  of  negligence,  is  not  conclusive  and  does 
not  amount  even  to  a  presumption  of  law.  An  instruction 
to  the  same  effect  was  quoted  with  approval  in  Omaha  Street 
R.  Co.  V.  LoehneiseUy  40  Neb.,  37.  And  in  Omaha  Street 
R.  Co.  V,  Davallf  40  Neb.,  29,  in  discussing  an  ordinance 
limiting  the  speed  of  street  cars,  the  court  said :  ''If,  there- 
fore, the  privilege  granted  is  exercised  in  a  manner  forbid- 
den by  ordinances  enacted  for  the  safety  of  the  general 
public  and  injuries  result,  these  facts  afford  reasonable 
grounds  for  inferring  negligence  prejudicial  to  the  rights 
of  those  in  whose  interests  and  for  whose  protection  such 
municipal  regulations  were  adopted.  These  principles 
were  embodied  in  instruction  No.  1,  requested  by  plaint- 
iff, and  that  instruction  was,  therefore,  properly  given." 
We  are  aware  that  in  Union  P.  R.  Co.  v.  Rassmtisaenf 
25  Neb.,  810,  an  instruction  to  the  effect  that  where  a 
railroad  company  runs  its  trains  through  a  city  at  a  greater 
rate  of  8])oed  than  the  ordinance  permits,  negligence  will 
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be  presumed,  was  held  correct;  but  in  the  opinion  in  that 
case  it  was  said:  ^'If  the  train  was  greatly  exceeding  the 
fixed  rate,  this  was  competent  for  the  jury  to  consider  as 
tending  to  prove  negligence;"  and  in  the  syllabus  the  doc- 
trine of  the  case  was  stated  to  be  that  the  ordinance  of  the 
city  limiting  the  speed  of  trains  to  six  miles  an  hour  within 
the  corporate  limits  is  proper  evidence  to  go  to  the  jury  on 
the  question  of  negligence,  and  that  a  failure  to  discharge 
the  duty  imposed  by  ordinance  may  be  considered  by  the 
jury  in  determining  wliether  the  railroad  company  was 
guilty  of  negligence.  In  view  of  the  general  and  well  es* 
tablished  rule,  and  in  view  of  the  other  cases  on  the  subject, 
and  also  in  view  of  the  fact  that  the  opinion  in  Omaha^  N. 
&  JB.  H.  R,  Co,  V.  (/Donnelly  8upra,  was  written  by  the 
same  judge  who  wrote  the  opinion  in  Union  P.  jR.  Co. 
V.  liassmikssen,  we  must  conclude  that  the  last  cited  case 
does  not  correctly  state  the  law,  in  so  far  as  it  approves  the 
instruction  to  the  effect  that  a  violation  of  the  ordinance 
would  raise  a  presumption  of  negligence.  We  conclude, 
therefore,  that  the  district  court  erred  in  stating  to  the  jury 
that  the  railroad  company  was  liable  as  a  matter  of  law, 
if  the  injury  resulted  from  a  failure  to  Round  the  signals, 
and  that  the  court  should  not  have  ^one  further  than  to 
have  instructed  the  jury  that  they  might  infer  negligence 
from  that  fact. 

As  to  the  measure  of  damages,  the  court  instructed  the 
jury  that  if  they  found  for  the  plaintiff,  his  damages  should 
be  assessed  ^Mn  the  reasonable  market  value  of  the  prop- 
erty at  the  time  either  destroyed  or  injured,  and'afterwards 
taken  into  its  passession  by  the  defendant  comiwny,"  to- 
gether with  interest.  This  instruction  assumed  a  state  of 
facts  not  borne  out  by  the  evidence.  The  plaintiff's  man- 
ager refused  to  takeaway  the  living  mule  and  the  remnants 
of  the  harness  and  wagon,  whereupon  the  station  agent 
caused  the  mule  to  be  cared  for,  and  the  two  collars,  which 
seem  to  have  been  the  only  portion  of  the  hnruess  left  in- 
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tact,  to  be  stored  at  a  livery  stable.  The  plaintiff  afterwards 
obtained  these  collars.  The  plain  inference  from  the  evi- 
dence is  that  the  retention  of  the  mule  by  the  railroad 
company  was  due  solely  to  the  plaintiff's  refusal  to  receive 
it  into  his  possession.  Had  the  proof  shown  that  the  prop- 
erty was  entirely  destroyed^.or  had  it  shown  without  con- 
tradiction that  the  railroad  company  converted  what  was 
not  destroyed  to  its  own  use,  the  instruction  would  have 
been  correct.  But  it  has  often  been  decided  that  one  who 
has  been  injured  by  the  negligence  of  another  must  exercise 
reasonable  precautions  to  render  the  injury  as  light  as  pos- 
sible,  and  that  he  cannot  recover  for  increased  damages  due 
to  his  own  negligence.  The  company  cannot  be  charged 
as  for  a  total  destruction  of  the  property  merely  because  the 
plaintiff  elected  not  to  retain  such  portion  as  was  not  de- 
stroyed. The  measure  of  damages  under  the  evidence  in 
this  case  was  the  difference  between  the  value  of  the  prop- 
erty immediately  before  its  injury  and  its  value  thereafter. 


Reversed  and  remanded. 


EILPATRICK-KOCH  DrY    GoODS    COMPANY  V.   HeNRY 

J.  Bremers  et  al. 

FiLBD  Apbil  16, 1895.     No.  6128. 

1.  Estoppel;  Attachment:  Pleading.  An  attachment  haying 
been  issned  against  a  defendant,  the  plaintiff  claiming  to  have 
acquired  a  lien  by  virtae  of  a  garnishment  founded  upon  ayer- 
-  ments  that  the  garnishee  had  property  of  the  defendant  in  his 
poesession,  cannot  be  heard  to  insist  that  the  defendant  is  yrith- 
ont  standing  to  moye  a  discharge  of  the  attachment  because  in 
fact  he  had  no  interest  in  the  property. 

3.  Chattel  Mortgages:  Oonstruction:  Voluntary  Assign- 
ments* Instruments  in  the  form  of  chattel  mortgages  will  not 
be  held  to  constitute  an  attempted  assignment  for  the  benefit  of 
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creditors  becaose  of  the  contemplated  reciprocal  trtists  impoeed 
on  each  mortgagee  io  favor  of  the  others;  because  the  mortgages 
provide  that  they  shall  prorate  one  with  another;  becaose  at  the 
time  the  mortgages  were  made  the  mortgagor  was  nnable  to  re- 
deem, conveyed  all  his  property  by  the  mortgages  to  secare  debts 
greater  than  the  value  of  the  property;  and  becaose  the  parties 
contemplated  that  the  mortgagees  shonld  take  immediate  poosca 
sion, — nor  does  the  fact  that  the  mortgages  contained  a  power  of 
sale  in  accordance  with  the  statutory  provisions  for  foredosnre 
render  the  transaction  an  assignment 

3.  Voluntary  ABsignments :  Chattsi.  Mobtoages.  The  act 
in  regard  to  voluntary  assignments  refers  only  to  assigomenta 
intended  as  such;  that  is,  when  a  debtor  undertakes  to  make  an 
assignment  under  the  statute  he  must  make  it  in  accordance 
with  it,  otherwise  it  is  no  assignment  and  is  void.  But  the  rules 
relating  to  the  construction  of  mortgages  and  other  instruments 
somewhat  akin  to  assignments,  but  not  intended  as  saeh,  remain 
unchanged. 

Error  from  the  district  court  of  Dodge  county.  Tried 
below  before  Marshall,  J. 

Ffnck  &  Dolezal  and  W.  W.  Morsmariy  for  plaintiff  in 
error. 

Loomis  &  Abbott  and  Munget*  &  Oowtright,  oarUra. 
See  opinion  for  citations. 

Irvine,  C. 

The  plaintiff  in  error  brought  this  action  against  Henry 
J.  Bremers  to  recover  $2,742.86  for  goods  sold  and  de- 
livered. An  attachment  was  issued  on  an  affidavit  assign- 
ing several  grounds,  the  only  one  which  any  attempt  was 
made  to  support  being  that  the  defendant  had  assigned  and 
disposed  of  his  property  with  intent  to  defraud  his  cred- 
itors. No  property  was  seized  under  the  writ,  but  process 
of  garnishment  was  served  on  the  First  National  Bank  of 
Fremont,  J.  H.  Meyer,  and  upon  persons  allied  to  be 
agents  of  Joel  J.  Bailey  &  Co.,  and  Kirkendall,  Jones  & 
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Co.  The  First  National  Bank  and  Meyer  answered  as 
garnishees.  The  defendant  Bremers  moved  to  discharge 
the  attachment,  the  plaintiff  moved  for  an  order  requiring 
the  garnishees  to  pay  th^  amount  of  plaintiff's  claim  into 
<M>urt.  The  district  court  overruled  the  latter  motion  and 
<iischarged  the  attachment.  Judgment  was  entered  in  favor 
of  plaintiff  against  Bremers,  and  the  plaintiff  instituted 
proceedings  in  error  against  Bremers,  the  First  National 
Bank,  and  Meyer,  seeking  to  reverse  the  two  orders  re- 
ferred to. 

The  evidence  showed  that  Bremers,  who  was  engaged  in 
trqde  at  Fremont,  was  on  the  21st  of  January,  1893,  in- 
debted as  follows:  To  J.  H.  Meyer,  $3,425;  to  the  First 
Natitmal  Bank,  $1,497.62;  to  Kirkendall,  Jones  &  Co., 
11333.03;  to  Joel  J.  Bailey  &  Co.,  $1,174.27;  to  Kilpat- 
rick-Koch Dry  Goods  Company,  $2,742.86.  The  indebt- 
edness to  the  first  two  was  for  borrowed  money;  to  the  last 
three  for  goods  sold  and  delivered.  He  was  possessed  of  a 
stock  of  goods  which  was  valued  by  persons  who  took  an 
inventory  thereafter  at  $8,000.  Bremers  testifies  that  it 
was  worth  not  more  than  $6,500.  Meyer  was  pressing 
liim  for  payment  or  security.  He  agreed  to  give  this  se- 
curity, but  desired  to  protect  other  creditors  at  the  same 
time,  giving  a  preference  to  those  whose  demands  arose 
from  the  loan  of  money.  Accordingly,  five  chattel  mort- 
gages were  executed  by  Bremers,  one  to  each  of  the  credit- 
ors. The  mortgage  to  Meyer  was  made  to  secure  a  note 
dated  January  21,  1893,  and  due  one  day  after  date;  that 
to  the  bank  secured  three  notes,  two  of  which  were  already 
held  by  the  bank  and  were  not  yet  due;  and  the  third  was 
given  for  an  overdraft  and  was  payable  one  day  after  date. 
Each  of  these  mortgages  contained  a  provision  that  it  was 
to  prorate  with  the  others.  The  three  mortgages  to  whole- 
sale dealers  were  each  made  to  secure  notes  dated  one  day 
after  date.  Each  provided  that  it  should  be  subject  to  the 
mortgages  to  Meyer  and  to  the  bank,  but  that  the  three 
59 
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junior  mortgages  should  prorate  with  oue  another.  These* 
mortgages  were  in  the  usual  form  and  contained  a  power 
to  sell  at  public  auction  after  twenty  days'  notice.  The 
mortgages  were  all  upon  Bremers'  stock  of  goods^  together 
with  the  furniture  and  fixtures,  but  that  to  Meyer  excepted 
from  the  goods  mortgaged  ^' boots,  shoes,  slippers,  and  rub- 
ber goods."  The  three  junior  mortgage.^  were  made  with- 
out the  solicitation  or  knowledge  of  the  mortgagees.  Bailey 
&  Co.  and  Kirkendall,  Jones  &  Co.  seem  to  have  accepted 
their  mortgages,  but  the  plaintiff  refused  to  accept  its,  and 
began  this  action.  Before  the  motion  was  filed  to  dis- 
charge the  attachment  the  goods  were  sold  in  bulk  by  the 
two  senior  mortgagees,  realizing  (5,277.50.  This  was  suf- 
ficient to  satisfy  the  two  senior  mortgages  and  the  cost  of 
keeping  and  selling  the  property  and  left  a  small  balance 
which  an  attorney  retained  for  the  benefit  of  the  junior 
mortgagees.  Possession  had  been  taken  by  the  senior 
mortgagees  the  evening  the  mortgages  were  executed  and 
was  retained  by  them  until  the  sale. 

The  plaintiff  in  error  contends  that  Bremers  had  no 
standing  in  court  to  move  for  the  discharge  of  the  attach- 
ment and  that  the  judgment  should  be  for  that  reason 
reversed.  This  contention  is  based  upon  the  fact  that 
the  goods  had  been  sold  before  the  motion  was  filed  and 
had  not  realized  sufficient  -to  pay  the  mortgages;  that,, 
therefore,  no  interest  was  left  in  Bremers,  residuary,  con- 
tingent, or  otherwise.  It  must  be  remembered,  however, 
that  the  plaintiff  did  not  attach  these  goods.  It  suffereil 
them  to  remain  in  the  possession  of  the  mortgagees  and 
contented  itself  with  garnishing  the  latter.  This  garnish- 
ment was  founded  upon  the  allegation  that  the  mortgagees 
had  property  of  Bremers  in  their  possession.  If,  therefore, 
no  interest  remained  in  Bremers,  then  the  plaintiff  gained 
nothing  by  this  garnishment.  In  other  words,  the  plaint- 
iff, relying  upon  its  garnishment  to  reach  the  proceeds  of 
the  sale  of  the  goods,  cannot  be  heard  to  urge,  contrary 
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to  the  jurisdictional  facts  necessary  to  support  the  garnisli- 
ment,  that  Bremers  was  witliout  interest  therein.  A  similar 
point  was  passed  upon  in  Orimea  v.  Fat-ringiony  19  Neb.,  44, 
where  it  was  said :  '^It  is  next  contended  that  defendants  in 
error  have  no  standing  in  court  which  will  permit  them  to 
question  the  attachments.  That  according  to  their  own  theory 
they  were  not  in  possession  of  the  goods  at  the  time  of  the 
levy  and  are  not  entitled  to  the  possession  of  them.  This 
might  perhaps  be  sufficiently  answered  by  saying  that  since 
plaintiffs  in  error  have  levied  upon  the  property  as  the 
property  of  defendants  in  error  and  insist  that  it  doe^^ 
belong  to  them^  they  might  not  be  heard  now  to  say  that 
plaintiffs  in  error  have  no  such  inter^t  in  it  as  would  per- 
mit them  to  defend  against  the  attachment."  Interesting 
questions  are  suggested  by  the  contention  referred  to  as  to  the 
right  of  the  plaintiff  to  attack  the  validity  of  the  mort- 
gages by  virtue  of  its  garnishment,  and  as  to  the  positiou. 
the  plaintiff  would  be  placed  in  should  it  be  held  that 
Bremers  had  no  standing  to  move  a  discharge  of  the  at- 
tachment. These  questions  are  not,  however,  argued,  and. 
we  mention  them  merely  in  order  to  affirmatively  disclaim, 
the  intention  of  inferentially  ruling  thereon.  On  the 
merits  of  the  motion  to  dissolve  the  attachment  there  is  no 
contention  that  Bremers,  in  making  the  mortgages,  wasv 
moved  by  any  actual  fraudulent  intent.  There  is  not  the- 
slightest  evidence  to  that  effect;  but  plaintiff  bases  its  con-- 
tention  solely  upon  the  ground  that  the  conveyances,  while 
in  the  form  of  mortgage^!,  amounted  in  fact  and  in  law  to 
an  irregular  assignment  for  the  benefit  of  creditors,  which 
not  complying  with  the  requirements  of  the  statute,  was^ 
void.  The  writer  is  aware  that  it  is  a  commonly  accopted 
doctrine  that  if  a  debtor  makes  a  conveyance  which  th& 
law  declares  void  generally  or  as  against  creditors,  an  intent 
to  defraud  is  presumed  and  that  an  attachment  will  lie.. 
Speaking  for  himself  the  writer  conceives  that  a  distinction 
exists  between  attacking  such  a  conveyance  for  the  purpose 
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junior  mortgages  shoald  prorate  with  ooe  auother.  These 
mortgages  were  in  the  usual  form  and  contained  a  power 
to  sell  at  public  auction  after  twenty  days'  notice.  The 
mortgages  were  all  upon  Bremers'  stock  of  goods,  together 
with  the  furniture  and  fixtures,  but  that  to  Meyer  excepted 
from  the  goods  mortgaged  ''boots,  shoes,  slippers,  and  rub* 
ber  goods.''  The  three  junior  mortgagee  were  made  with- 
out the  solicitation  or  knowledge  of  the  mortgagees.  Bailey 
&  Co.  and  Kirkendall,  Jones  &  Co.  seem  to  have  accepted 
their  mortgages,  but  the  plaintiff  refused  to  accept  its,  and 
began  this  action.  Before  the  motion  was  filed  to  dis- 
charge the  attachment  the  goods  were  sold  in  bulk  by  the 
two  senior  mortgagees,  realizing  $5,277.50.  This  was  suf-> 
ficient  to  satisfy  the  two  senior  mortgages  and  the  cost  of 
keeping  and  selling  the  property  and  left  a  small  balance 
which  an  attorney  retained  for  the  benefit  of  the  junior 
mortgagees.  Possession  had  been  taken  by  the  senior 
mortgagees  the  evening  the  mortgaged  were  executed  and 
was  retained  by  them  until  the  sale. 

The  plaintiff  in  error  contends  that  Bremers  had  no 
standing  in  court  to  move  for  the  discharge  of  the  attach- 
ment and  that  the  judgment  should  be  for  that  reason 
reversed.  This  contention  is  based  upon  the  fact  that 
the  goods  had  been  sold  before  the  motion  was  filed  and 
had  not  realized  sufficient  -to  pay  the  mortgages;  that,, 
therefore,  no  interest  was  leflb  in  Bremers,  residuary,  con- 
tingent, or  otherwise.  It  must  be  remembered,  however^ 
that  the  plaintiff  did  not  attach  these  goods.  It  suffered 
them  to  remain  in  the  possession  of  the  mortgagees  and 
contented  itself  with  garnishing  the  latter.  This  garnish- 
ment was  founded  upon  the  allegation  that  the  mortgagees 
had  property  of  Bremers  in  their  possession.  If,  therefore, 
no  interest  remained  in  Bremers,  then  the  plaintiff  gained 
nothing  by  this  garnishment.  In  other  words,  the  plaint- 
iff, relying  upon  its  garnishment  to  reach  the  proceeds  of 
the  sale  of  the  goods,  cannot  be  heard  to  urge,  contrary 
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to  the  jurisclictioual  facts  necessary  to  support  the  garnish- 
ment, that  Bremers  was  without  interest  therein.  A  similar 
point  was  passed  upon  in  Orimea  v,  Farringion^  19  Neb.,  44, 
where  it  was  said :  ''It  is  next  contended  that  defendants  in 
error  have  no  standing  in  court  which  will  permit  them  to 
question  the  attachments.  That  according  to  their  own  tlieory 
they  were  not  in  possession  of  the  goods  at  the  time  of  the 
levy  and  are  not  entitled  to  the  possession  of  them.  This 
might  perhaps  be  sufficiently  answered  by  saying  that  since 
plaintiffs  in  error  have  levied  upon  the  property  as  the 
property  of  defendants  in  error  and  insist  that  it  doe» 
belong  to  them,  they  might  not  be  heard  now  to  say  that 
plaintiffs  in  error  have  no  such  inter^t  in  it  as  would  per- 
mit them  to  defend  against  the  attachment."  Interesting 
questions  are  suggested  by  the  contention  referred  to  as  to  the 
right  of  the  plaintiff  to  attack  the  validity  of  the  mort- 
gages by  virtue  of  its  garnishment,  and  as  to  the  positiou. 
the  plaintiff  would  be  placed  in  should  it  be  held  that 
Bremers  had  no  standing  to  move  a  discharge  of  the  at- 
tachment. These  questions  are  not,  however,  argued,  and. 
we  mention  them  merely  in  order  to  affirmatively  disclaim, 
the  intention  of  inferentially  ruling  thereon.  On  the 
merits  of  the  motion  to  dissolve  the  attachment  there  is  no 
contention  that  Bremers,  in  making  the  mortgages,  was^ 
moved  by  any  actual  fraudulent  intent.  There  is  not  the- 
slightest  evidence  to  that  effect;  but  plaintiff  bases  its  con^ 
tention  solely  upon  the  ground  that  the  conveyances,  while 
in  the  form  of  mortgages,  amounted  in  fact  and  in  law  to 
an  irregular  assignment  for  the  benefit  of  creditors,  which 
not  complying  with  the  requirements  of  the  statute,  wa» 
void.  The  writer  is  aware  that  it  is  a  commonly  accepted 
doctrine  that  if  a  debtor  makes  a  conveyance  which  the^ 
law  declares  void  generally  or  as  against  creditors,  an  intent 
to  defraud  is  presumed  and  that  an  attachment  will  lie. 
Speaking  for  himself  the  writer  conceives  that  a  distinction 
exists  between  attacking  such  a  conveyance  for  the  purpose 
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of  avoiding  it  as  against  the  grantee  and  merely  using  tlie 
fact  of  the  conveyance  in  evidence  in  support  of  an  attacli- 
uient  directed  against  the  grantor.  To  support  such  an  at- 
tachment on  the  ground  of  a  conveyance  of  projierty  the 
statute  requires  that  the  conveyance  must  be  made  with  the 
intent  to  defraud  creditors.  (Code  Civil  Procedure,  sec.  198.) 
And  it  has  been  several  times  said  that  whether  the  grantor 
was  actuated  by  such  a  fraudulent  intent  is  a  question  of  fact. 
{Kilpatrick-Koch  Dry  Goods  Co.  v.  MoPlieely.Zl  Neb.,  800; 
ffewitt  V,  Commercial  Banking  Co.  40  Neb.,  820;  Meyer  r. 
Union  Bag  A  Paper  Cb.,  41  Neb.,  67.)  This  is  certainly 
true,  unless  the  fraud  is  disclosed  by  an  inspection  of  the  in- 
strument of  conveyance  itself.  (Houck  v.  Heinzman,  37  Neb., 
463.)  But  it  may  be  remarked  that  the  case  last  cited  was 
a  proceeding  in  which  the  validity  of  the  mortgage  as  be- 
tween a  creditor  and  a  mortgagor  was  involved,  and  the 
issue  was  not  as  to  the  intent  of  the  debtor  alone.  The 
foregoing  statement  is  made  merely  as  an  expression  of  the 
writer's  views  and  for  the  purpose  of  preventing  an  infer- 
ence to  the  contrary  to  be  drawn;  but  the  case  was  not  pre- 
sented upon  that  ground  and  the  decision  will  be  based  on 
the  questions  argued. 

The  real  question  presented,  to-wit,  the  test  to  distinguish 
between  mortgages  given  by  way  of  security  and  an  at- 
tempted assignment  for  the  benefit  of  creditors,  is  one  which 
has  been  much  discussed  in  former  decisions.  The  many 
authorities,  which,  as  counsel  for  plaintiff  say,  ''are  very 
numerous,  very  conflicting,  and  hardly  one  in  ten  has  been 
decided  upon  principle,^'  have  been  several  times  reviewed. 
We  shall  not  here  undertake  to  again  review  them,  nor 
shall  we,  except  in  so  far  as  the  special  argument  advanced 
in  this  case  requires,  renew  the  discussion  of  the  broad 
question.  Suffice  it  to  say  that  an  uncertainty  in  the  de- 
cisions, occasioned  by  the  apparent  conflict  of  Grimes  v.  Far- 
rington^  19  Neb.,  44,  and  the  case  o(  Bonna  v.  Carter,  20 
Neb.,  666,  has,  we  thiuk,  been  removed  by  the  uniformity 
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of  later  decisions,  begiDning  with  Herahiser  v.  Higmany  31 
Neb.^  531.     These  are  all  contrary  to  the  logic  of  the  ma- 
jority opinion  in  Bonna  v.  Carter.     Indeed,  Hamilton  v. 
Isaacs,  34  Neb.,  709,  expressly  disproves  of  Bonus  v.  Car* 
teTy  and  Jones  v.  Loree,  37  Neb.,  816,  and  SmitJi  ».  Phelan, 
40  Neb.,  765,  explicitly  announce  that  Bonns  v.  Carter  is 
overruled.     Counsel  for  the  plaintiff,  in  a  fair  and  very 
able  brief,  filed  before  the  decision  in  Jones  v.  io?'c«,  while 
basing  their  argument  to  some  extent  on  the  doctrine  an- 
nounced   by  the  majority  in   Bonns  v.  Carter,  recognize 
Hamilton  v.  Isaacs  as  the  definitive  expression  of  the  court's 
views,  and  concede  that  unless  this  case  is  distinguishable 
from  that  tlieir  position  cannot  be  maintained.     In  Ilamil'- 
ion  V.  Isaacs,  one  Denning  was  in  failing  circumstances  and 
made  separate  mortgages  upon  his  stock  of  merchandise  to 
six  creditors.     The  mortgages  were  made  and  delivered  at 
the  same  time,  and  they  contained  a  provision  that  they 
should  prorate  with  one  another.     The  case  was  distin- 
guished from  Bonns  v.  Carter,  upon  the  ground  that  the 
conveyance  was  not  to  a  trustee  for  creditors.     It  was  held 
that  the  transaction  was  not  void  as  a  prohibited  assign- 
ment; that  the  contemplated  trust  reposed  in  each  mort- 
gagee in  favor  of  the  others  did  not  constitute  it  an  assign- 
ment, nor  did  the  fact  that  the  mortgagor  was  insolvent, 
nor  the  fact  that  there  was  an  agreement  that  the  mort- 
gages should  prorate.     The  plaintiff  undertakes  to  distin- 
guish that  case  from  the  present  upon  the  grounds,  first 
that  there  was  not  in  Hamilton  v.  Isaacs  a  transfer  to  one 
creditor  of  goods  upon  which  another  creditor  had  no  lien, 
with  a  provision  that  the  latter  should  share  in  the  pro- 
ceeds of  such  goods;  and  secondly,  that  it  was  assumed  in 
Hamilton  v.  Isaacs  that  the  instruments  were  made  to  se- 
cure an  indebtedness,  while  in  this  case  it  was  evidently  not 
the  purpose  to  give  security,  but  that  it  was  the  purpose  to 
make  an  absolute  disposition  of  the  property  for  the  benefit 
of  creditors.     The  plaintiff's  first  argument  is,  we  think. 
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based  upon  a  misconstruction  of  the  two  senior  mortgages. 
The  argument  is  that  the  ''boots,  shoes,  slippers,  and  rub- 
ber goods''  not  included  in  Meyer's  mortgage  were  bj  the 
prorating  clause  in  the  bank's  mortgage  devoted  to  the 
payment  of  Meyer's  debt  as  well  as  the  bank's.  We  think 
a  proper  construction  of  the  mortgages  is  that  Meyer  ob- 
tained no  lien  on  these  excepted  goods,  and  that  the  stipu- 
lation that  tlie  two  mortgages  should  prorate  applied  only 
to  such  goods  as  were  included  in  both  mortgages.  On  the 
second  question  the  argument  is  based  largely  on  the  lan- 
guage used  by  Judge  P06T  in  the  statement  of  the  case  of 
Hamilton  v.  Isaacs,  to-wit:  "Said  mortgages  were  all  given 
to  secure  the  bona  fide  debts  of  the  mortgagor."  But  this 
language  was  not  used  in  stating  a  conclusion  reached  from 
a  consideration  of  the  question  as  to  whether  the  mortgages 
were  given  by  way  of  security  or  by  way  of  absolute  dis- 
position. The  court  merely  made  use  of  the  customary 
phrase  by  which  such  transactions  are  described,  and  no 
stress  can  be  laid  upon  the  use  of  the  word  "secured." 
The  argument  of  the  plaintiff  is,  in  short,  that  in  mak- 
ing the  mortgages  in  the  manner  in  which  they  were  made, 
relative  or  reciprocal  trusts  were  created  against  each  mort- 
gagee in  favor  of  the  others;  that  the  mortgagor  was  insolv- 
ent; that  the  parties  did  not  contemplate  that  he  would 
redeem  the  mortgages;  that  the  goods  were  not  worth 
enough  to  pay  them  all ;  that  the  mortgagor  had  not  the 
ability  to  redeem;  that  he  placed  in  the  mortgages  a  power 
of  sale  with  the  intention  that  it  should  be  immediately 
exercised;  that  from  these  facts  it  was  evident  that  he 
contemplated  an  absolute  disposition  of  his  property  in 
order  that  it  should  be  sold  and  a  fund  created  to  pay 
debts  without  reserving  any  interest  in  himself.  Do  these 
facts  create  any  distinction  in  principle  between  this  case 
and  the  cases  of  Hei'shiser  v.  Higman,  Hamilton  v.  Isaacs^ 
and  Jones  v.  Loreef  We  think  not.  The  fact  that  the 
mortgagor  was  insolvent  is  not  important.     An    insolv- 
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«nt  debtor  has  the  right  to  prefer  one  or  more  of  his 
creditors  to  the  extent,  if  necessary^  of  devoting  all  his 
property  to  that  purpose.  (Sershiser  v.  Higman,  supra; 
Hamilton  v.  Isaacs,  supra;  Costdlo  v.  Chamberlain,  36 
Neb,,  46;  Kilpairich-Koch  Dry  Goods  Co.  v.  MoPhedy, 
^lupra.)  So  far  as  the  plaintiff's  argument  is  based  upon 
the  doctrine  that  relative  trusts  were  created  against  each 
mortgagee  on  behalf  of  the  others  the  case  is  precisely 
similar  to  that  of  Hamilton  v.  Isaacs.  So  far  as  the  ar- 
gument is  based  ufK>n  the  ground  that  the  defeasance  was 
not  inserted  in  good  faith  and  that  the  debtor  intended  the 
transaction  to  be  an  absolute  disposition  of  his  property, 
this  must  be  inferred,  if  at  all,  from  the  facts  that  the 
mortgaged  property  was  probably  insufficient  to  pay  the 
^ebts  secured  ;  that  the  parties  contemplated  that  the  mort- 
gagees should  immediately  take  possession  and  proceed  to 
realize  on  the  security,  and  from  the  fact  that  the  mortga- 
gor gave  an  express  power  of  sale.  If  we  should  hold 
that  the  taking  or  giving  of  inadequate  security  constituted 
the  transaction  fraudulent  we  would  practically  hold  that 
a  debtor  could  never  safely  secure  his  creditor.  The  ar- 
gument has  always  been  the  other  way,  and  it  has  often 
t)een  said  that  the  giving  and  taking  of  security  in  value 
greatly  in  excess  of  the  debt  is  evidence  tending  to  prove 
fraud.  It  would  not  do  to  say  that  because  a  debtor  can- 
not give  adequate  security  he  must  refrain  from  giving  any 
M^r  leave  the  transaction  open  to  attack  as  constituting  a 
fraud  in  law.  So,  too,  of  the  fact  that  the  parties  contem- 
))lated  that  the  creditors  should  immediately  take  posses- 
-sion  and  that  thereafter  the  debtor  should  not  continue  in 
business.  Our  statute  makes  a  chattel  mortgage  presump- 
tively fraudulent  unless  the  mortgagee  does  immeiliately 
take  and  continuously  retain  possession  of  the  mortgaged 
property.  If  it  is  a  badge  of  fraud  not  to  take  immediate 
possession,  it  cannot  be  a  badge  of  fraud  to  do  so.  As  to 
the  power  of  sale,  it  was  for  a  sale  in  the  manner  provided 
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by  statute  for  the  foreclosure  of  chattel  mortgages.  (Ck>m* 
piled  Statutes,  ch.  12.)  If  no  such  provision  had  been 
coDtained  in  the  mortgage,  the  statute  referred  to  would 
have  supplied  it,  and  we  cannot  hold  that  the  instruments 
were  not  mortgages  because  they  provided  for  foreclosure 
in  the  very  manner  which  the  statute  requires  for  the  fore* 
closure  of  mortgages.  We  repeat  that  we  can  see  no  dis* 
tinction  in  principle  between  this  case  and  Hamilton  «» 
Isaacs  and  the  recent  decisions  of  this  court.  The  rule  an- 
nounced in  these  later  cases  is  now  well  settled  and  must 
be  adhered  to.  In  order  that  the  position  of  the  court 
may  not  be  misunderstood  we  take  this  occasion  to  say  that 
the  result  of  the  later  cases  is  an  approval  of  the  views  of 
Judge  Reese  in  the  dissenting  opinion  in  Bonns  r.  Cariery 
22  Neb.,  495,  in  which  this  language  was  used:  ''I  an> 
inclined  to  think  that  the  statute  refers  only  to  assignments 
when  intended  as  such ;  that  is,  when  a  debtor  undertakes 
to  make  an  assignment  under  the  statute,  he  must  make  it 
in  accordance  with  it,  otherwise  it  is  no  assignment,  and  is 
void;  and  the  rules  relating  to  the  construction  of  mort- 
gages and  other  instruments  somewhat  akin  to  assignments^ 
but  not  intended  as  such,  remain  unchanged;  and,  there- 
fore, this  mortgage  is  not  an  assignment,  in  the  sense  re- 
ferred to  in  the  first  and  twenty-ninth  sections  of  the 
assignment  law,  and  is  not,  for  that  reason,  void/'  It 
follows  that  the  district  court  properly  dischai^ed  the  at- 
tachment and,  therefore,  did  not  err  in  discharging  the 
garnishees  at  the  same  time. 

Judgment  affirmed^ 
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1.  Trial :  Exceptions.    The  takin;;  of  an  exception  is  the  act  of    ei   783 
parties  or  ooansel  in  conrt    The  notation  of  the  exception  on  the 
record  is  merely  evidence  of  the  fact. 

%  Review:  Record  op  Instbugtions.  Instrnctions  giyen  and 
refosed  are  a  part  of  the  record  and  need  not  be  and  should  not 
be  embodied  in  a  bill  of  exceptions. 

8L  Trial:  Exceptions  to  Instruotions.  The  notation  of  the 
words  **giren''  or  '^refnsed/'  as  required  by  statute,  on  the 
margin  of  the  instrnctions,  is  also  a  portion  of  the  record,  indi- 
cating the  court's  ruling  on  the  instruction,  and  an  exception  is 
properly  noted  by  a  memorandum  on  the  margin  of  the  instruc 
tions. 

4.  — — :  .  Where  counsel,  when  instructions  were  given,  in- 
dicated in  open  court  their  desire  to  except  thereto,  aud  after- 
wards themseWes  noted  their  exceptions  by  a  memorandum  on 
the  margin  of  the  instructions,  heldf  that  the  court,  in  overruling 
a  motion  to  strike  from  tCe  record  such  memorandum,  adopted 
and  ratified  the  notation,  and  such  notation  being  in  accordance 
with  the  facts,  there  was  no  error  in  the  court's  rnling. 

6,  Fraudulent  Conveyances:  Burden  of  Proof.  Where  the 
vendee  or  mortgagee  of  chattels  takes  immediate  possession  and 
continuously  retains  possession,  in  a  contest  between  such  vendee 
or  mortgagee  and  creditors  of  the  vendor  or  mortgagor  the  bur- 
den of  proof  is  on  the  creditors  to  show  both  a  fraudulent  intent 
on  the  part  of  the  vendor  or  mortgagor  and  participation  therein 
on  the  part  of  the  vendee  or  mortgagee. 

Error  from  the  district  court  of  Douglas  oouDty.  Tried 
below  before  Scott,  J. 

Esielle  &  Hoeppner^  for  plaintiff  in  error,  cited:  Sloan  v. 
Ck>burn,  26  Neb.,  607. 

W.  W.  Morsman,  contray  cited:  Goodrich  v,  DownSy  6 
Hill  [N.  Y.],  438;  Barney  v.  Orijffln,  2  N.  Y.,  365;  LeUch 
V.  Hol/isteTj  4  N.  Y.,  214;  Sukeforth  v.  Lardy  25  Pac,  Rep. 
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[Cal.],  497;  Brigham  v.  Jones,  29  Pac.  Rep,  [Kan.],  309; 
BeeU  V.  Flynn^  28  Neb.,  575;  Hedman  v*  Anderson,  6  Neb., 
399;  Tallon  v.  Ellison,  3  Neb.,  76;  Mordidk  v.  Box,  4 
Neb.,  170;  Cleveland  Paper  Cb.  r.  Banks ^  15  Neb.,  20; 
CadvHdlader  v.  Blair,  18  la.,  420. 

Irvine,  C. 

The  defendants  in  error  have  presented  a  cro&s-petitioa 
in  error  to  reverse  an  order  of  the  district  court  overruling 
their  motion  to  strike  from  the  record  notations  of  excep- 
tions on  the  margin  of  tlie  instructions.  Inasmuch  as  most 
of  the  assignments  in  tiie  plaintiff's  petition  in  error  relate 
to  the  instructions  it  is  necessary  to  consider  and  decide 
upon  the  questions  presented  by  the  cross-petition  before 
reviewing  the  case  on  the  principal  petition  in  error.  The 
record  filed  with  the  cross-petition  consists  of  the  motion  to 
strike  from  the  record  the  notation  of  exceptions  and  an 
order  overruling  the  same  without  any  specific  findings. 
There  is  also  attached,  duly  settled  and  authenticated,  a 
bill  of  exceptions  embodying  the  affidavits  used  on  the 
hearing  of  this  motion,  the  judge's  certificate  to  this  bill  of 
exceptions  containing  specific  findings  of  fact  and  the  rea- 
sons of  the  court  for  overruling  the  motion.  The  reason- 
ing of  the  court  is  not  properly  a  part  of  the  record  in  any 
place,  and  the  special  findings,  to  be  available,  should  be 
embodied  in  the  record  and  not  in  the  bill  of  exceptions. 
The  record  filed  with  the  plaintiff's  petition  in  error  shows 
on  the  margin  of  each  instruction  given  or  refused  a  nota- 
tion to  the  effect  that  plaintiffs  except.  After  this  notation 
appear,  in  some  instances,  the  words  "  Scott,  Judge,"  and 
from  the  affidavits  filed  and  u«ed  on  the  hearing  of  the 
motion  to  strike,  it  appears  that  immediately  after  the  court 
charged  the  jury  and  refused  the  instructions  which  were 
refused,  counsel  on  both  sides  arose  before  the  jury  had  left 
the  box  and  indicated  their  desire  to  take  exceptions;  that 
one  of  plaintifi^'s  attorneys  stated  that  he  intended  to  take 
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exceptioo  to  the  instructions  given  and  to  the  refusal  to  give 
those  by  him  requested,  and  that  the  court  remarked  that 
no  formal  exceptions  need  be  taken  at  that  time,  but  might 
be  taken  any  time  within  three  days  after  the  verdict;  that 
counsel  acquiesced  in  that  ruling,  and  very  soon  after  the 
verdict  was  returned  one  of  plaintiff's  attorneys  went  to 
the  clerk's  office  and  himself  made  the  notations  referred 
to  on  the  margin  of.  the  instructions. 

The  defendant  in  error,  in  support  of  his  cross-petition, 
argues  that  the  notation  of  the  exceptions  by  counsel  was 
unauthorized  and  of  no  avail;  that  the  instructions  should 
be  incorporated  in  the  bill  of  exceptions  and  are  not  part  of 
the  record,  or,  if  the  instructions  themselves  are  a  part  of 
the  record,  that  the  exceptions  thereto  are  not  and  must 
appear  by  bill  of  exceptions  and  not  by  the  transcript. 
In  order  to  come  to  a  consideration  of  these  points  it  is 
necessary  to  refer  to  the  statutes.  Chapter  19,  section 
52,  Compiled  Statutes,  makes  it  the  duty  of  the  judges  to 
reduce  their  charges  to  writing  unless  the  same  be  waived 
in  open  court  '^and  so  entered  in  the  record  of  said  case." 
Section  63  provides  for  the  modification  of  instructions 
requested  by  the  use  of  such  characterizing  words  as 
/' 'changed  thus,'  which  words  shall  themselves  indicate 
that  the  same  was  refused  as  demanded."  Section  54  re- 
quires the  court  to  read  the  instructions  given  to  the  jury, 
to  announce  them  as  given,  and  to  announce  as  refused  all 
those  which  are  refused  and  to- write  the  word  "given" 
or  **  refused,"  as  the  case  may  be,  on  the  margin  of  each 
instruction.  Section  55  requires  all  instructions  to  be  filed 
by  the  clerk,  and  provides  that  ''such  instructions  shall  be 
preserved  as  part  of  the  record  of  the  cause  in  which  they 
were  given."  Section  307  of  the  Code  of  Civil  Procedure 
defines  an  exception  as  "an  objection  taken  to  a  decision 
of  the  court  upon  a  matter  of  law."  Section  308  requires 
the  party  objecting  to  the  decision  to  except  at  the  time  the 
decision  is  made.     Section  310  provides  that  where  the  de- 
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cisioD  objected  to  is  entered  on  the  record  and  the  grounds 
of  objection  appear  in  the  entry,  the  exception  may  be  taken 
by  the  party  causing  to  be  noted  at  the  end  of  the  deci^sion 
that  he  excepts.  In  Eaton  v.  Carruthy  11  Neb.,  231,  it  was 
said  that  the  instructions  are  properly  matters  of  record  in 
this  state  and  should  not  be  embodied  in  a  bill  of  excep- 
tions. Practically  the  same  language  was  used  in  Cleveland 
V,  Banks,  15  Neb.,  20.  It  may  be  conceded  that  the  ex- 
pressions in  both  cases  were  mere  dicta;  but  they  have  been 
followed  in  practice  for  many  years,  and  having  become  a 
rule  of  practice,  should  not  be  departed  from  without  the 
gravest  reasons  for  so  doing.  We  do  not  think  sudi  rea- 
sons exist.  On  the  contrary,  we  are  clearly  convinced  that 
the  rule  announced  in  those  cases  is  correct.  The  sections 
from  chapter  19  referred  to  make  it  too  plain  for  construc- 
tion that  the  instructions  on  being  filed  become  a  part  of 
the  record.  If  so,  they  need  not  be,  and  should  not  be, 
embodied  in  a  bill  of  exceptions,  because  the  office  of  the 
bill  of  exceptions  is  to  bring  into  the  record  what  other- 
wise would  not  there  appear.  So,  too,  section  64  of  chapter 
19  requires  the  court  to  write  the  word  " given*'  or  "re- 
fused," as  the  case  may  be,  on  the  margin  of  instructions. 
This  is  made  the  more  manifest  by  the  provision  of  section 
53,  whereby  the  use  of  characterizing  words  in  modifying 
an  instruction  requested  is  made  equivalent  to  the  use  of 
direct  words  showing  that  the  instruction  as  requested  was 
refused.  We,  therefore,  hold  that  construing  these  sections 
the  instructions  given  and  refused  are  a  part  of  the  record, 
and  that  the  marginal  notes  by  the  judge  indicating  his  ral- 
ing  thereon  become  also  a  part  of  the  record,  as  much  so  as  a 
journal  entry  embodying  a  ruling  of  the  court,  and  that, 
therefore,  neither  the  instructions  nor  the  action  of  the  court 
thereon  need  be,  or  should  be,  embraced  in  the  bill  of  ex- 
ceptions. Passing  on  to  the  requirements  of  the  Code  in 
regard  to  exceptions,  we  note,  first,  that  it  is  not  required 
that  in  objecting  or  excepting  to  a  ruling  on  the  instructions 
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any  specific  reason  need  be  given.  Therefore,  the  instruc- 
tion and  the  decision  of  the  court  in  giving  and  refusing  it 
appearing  of  record,  it  is  sufficient,  under  section  310,  in 
order  to  note  an  exception  thereto  that  the  party  excepting 
should  cause  it  to  be  noted  at  the  end  of  the  decision.  We 
do  not  think  that  this  section  is  important  so  far  as  it  ap- 
plies to  the  mere  place  of  notation,  but  even  if  the  notation 
must  be  at  the  end  of  the  decision  and  nowhere  else,  in  the 
case  of  instructions  the  end  of  the  decision  would  be  the 
oourt's  marginal  note.  The  exception  is  the  act  of  the 
party  at  tlie  time  of  the  ruling  complained  of,  the  notation 
is  merely  the  evidence  of  such  action — the  exclusive  evi- 
dence it  is  true,  but  still  merely  evidence  and  not  the 
main  fact.  Now  it  appears  from  the  proof  offered  that 
, counsel  did  as  much  as  could  be  done  when  the  court 
ruled  upon  the  instructions.  Counsel  arose  and  announced 
their  desire  to  take  exceptions,  and  apparently  before  they 
were  permitted  to  make  the  exceptions  specific  the  court 
stopped  them.  The  allowance  of  an  exception  is  not 
within  the  discretion  of  the  trial  judge.  A  party  is  enti- 
tled to  an  exception  as  a  matter  of  right.  The  court  can- 
not refuse  it,  nor  can  the  court  by  indirection,  as  by  refus- 
ing to  listen  to  counsel,  deprive  a  party  of  the  benefit 
of  exception.  The  trial  judge  in  this  case  did  not  under- 
take to  prevent  the  noting  of  exceptions.  He  merely  re- 
sorted to  a  practice  which  the  writer  knows  to  be  in  general 
use  and  which  has  strong  points  in  its  favor  of  delaying 
the  noting  of  exceptions  until  after  the  jury  retires.  We 
think  counsel  must  be  considered  as  having  done  what  they 
stated  they  desired  to  do  and  what  they  had  a  right  to  do 
at  the  time  the  court  interposed,  and  that  the  notation  of 
the  exceptions  after  the  verdict  was  returned  was  merely 
entering  of  record  the  evidence  of  what  had  been  done  at 
the  time  of  the  court's  rulings.  Nor  do  we  think  that  in 
this  case  the  fact  that  the  notations  were  made  by  counsel 
was  important.    The  court  might  have  made  the  notations 
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at  the  time  connsel  stated  their  ezoeptions.  The  court 
might  have  made  the  notations  afterwards,  or  directed  the 
clerk  80  to  do  in  order  that  the  record  might  disclose  the 
exceptions  which  had  actually  been  taken.  It  was  irregu- 
lar for  counsel  themselves  to  make  the  notation^  but  inas- 
much as  the  oourt  might  have  made  them  or  might  have 
directed  their  making,  when  the  court  overruled  the  mo- 
tion to  strike  off  these  notations  it  in  effect  ratified  and 
adopted  the  act  of  counsel.  The  record  as  it  stands  now 
is  in  this  respect  in  accordance  with  the  facts  as  disclosed 
by  the  bill  of  exceptions.  The  court  did  not  err  in  over- 
ruling defendant  in  error's  motion  and  its  action  is  in  that 
respect  affirmed. 

We  now  come  to  a  consideration  of  the  plaintiff's  peti- 
tion in  error.  The  action  was  one  in  replevin  by  Blumer 
against  the  sheriff  of  Douglas  county  to  recover  the  posses- 
sion of  a  stock  of  merchandise  which  had  been  levied  upon 
by  the  sheriff  under  a  writ  of  attachment  sued  out  by  the 
Eilpatrick-Koch  Dry  Goods  Company  against  one  Luch- 
singer.  Tlie  plaintiff  claimed  under  an  instrument  exe- 
cuted by  Luclisi tiger  in  form  of  a  bill  of  sale  containing 
the  following  provision:  *^The  said  F.  L.  Blumer  agrees 
to  take  immediate  possession  of  the  said  property,  to  sell 
the  same  at  retail  in  the  usual  course  of  trade  and  to  ac- 
count to  the  said  Fred  Luchsinger  for  any  sum  or  surplus 
there  may  be  over  the  said  amount  of  money  first  above 
named,  and  the  expenses  of  keeping  said  property  and 
selling  the  same  as  aforesaid.''  This  instrument  was  given 
ostensibly  to  secure  the  payment  of  a  debt  from  Luchsinger 
to  Blumer,  and  there  is  evidence  tending  to  show  that 
Blumer  took  immediate  possession  under  the  bill  of  sale 
and  retained  possession  until  the  levy  of  the  attachment 
The  sheriff  and  the  Kilpatrick-Koch  Dry  Goods  Company, 
which  was  allowed  to  intervene,  contended  that  the  con- 
veyance to  Blumer  was  in  fraud  of  creditors. 

The  court  instructed  the  jury  in  the  first  instruction  given 
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that  the  harden  of  proof  was  upon  the  plaintiff  to  establish 
by  a  preponderanoe  of  the  evidence  that  he  was  entitled  to 
the  possession  of  the  property,  and  that  in  determining  that 
question  tlie  jury  should  determine  under  the  evidence,  first, 
the  purpose  for  which  the  instrumeut  already  described  waa 
given  and  accepted,  and  second,  whether  it  was  given  to 
secure  a  bonafde  debt.  The  instrument  was  in  all  respects 
similar  in  form  to  that  under  consideration  in  Sloan  v.  Cb- 
burUy  26  Neb.,  607.  It  was  held  in  that  case  that  such  an 
instrument  was  in  effect  a  chattel  mortgage,  and  that  it  was 
not  void  on  its  face.  The  fact  of  the  execution  and  delivery 
of  the  instrument  was  admitted  of  record,  and,  as  we  have 
said,  there  was  proof  tending  to  show  that  Blumer  took  im- 
mediate possession  thereunder.  There  was  established  a  con- 
veyance in  fact  and  in  form,  and  if  immediate  possession  was 
taken  by  Blumer,  the  presumption  was  that  the  conveyance 
was  in  good  faith.  Fraud  is  never  presumed,  but  must  be 
proved  by  the  party  alleging  it.  The  burden  is  on  one  at- 
tacking the  validity  of  a  transaction  to  establish  its  inva- 
lidity. {Clemma  v.  Brillhart,  17  Neb.,  335.)  To  this  rule, 
in  such  cases  as  the  present,  our  statute  (ch.  32,  sec.  11, 
Compiled  Statutes)  creates  one  exception,  to- wit,  that  where 
a  conveyance  of  chattels  or  mortgage  thereon  is  not  accom- 
panied by  an  immediate  change  of  possession  and  followed 
by  continued  possession  in  the  grantee,  such  conveyance  or 
mortgage  is  presumably  fraudulent  as  against  creditors  and 
throws  upon  the  grantee  the  burden  of  showing  that  it  was 
made  in  good  faith  and  without  intent  to  defraud.  There 
oonld  be  no  inference  from  the  instruction  quoted  except 
that,  regardless  of  the  evidence  tending  to  show  a  change  of 
possession,  the  burden  of  proof  was  put  on  plaintiff  to  es- 
tablish his  good  faith. 

The  second  instruction  is  open  to  the  same  objection. 

The  fifth  instruction  is  as  follows: 

'^5.  The  burden  is  cast  on  the  plaintiff  to  satisfy  you  by 
a  preponderanoe  6f  the  evidence  that  he  paid  a  considera- 
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tion  for  the  execution  of  the  iostrument  under  which  he 
claims  the  right  to  the  possession  of  the  goods  and  chattels 
in  controversy.  If  the  plaintiff  has  satisfied  you  by  a  pre- 
ponderance of  the  evidence  in  the  case  that  the  instrument 
under  which  he  claims  possession  of  the  property  was  based 
upon  a  valuable  consideration,  then  the  burden  of  proof  is 
cast  upon  the  defendant  to  show  by  a  preponderance  of  the 
evidence  that  the  instrument  was  given  by  Luchsinger  for 
the  puri)06e  of  cheating  and  defrauding  his  other  creditors; 
and  if  the  testimony  does  so  satisfy  you  by  a  preponderance 
of  the  evidence,  then  it  becomes  incumbent  on  the  plaintiff 
to  satisfy  you  by  a  preponderance  of  the  evidence  that  he, 
the  plaintiff,  did  not  participate  in  or  have  knowledge  of 
such  fraudulent  intent  and  purpose  of  said  Lucitsinger  and 
that  he,  the  plaintiff,  took  the  instrument  in  good  faith  and 
for  the  purpose  of  securing  a  bona  fide,  then  existing,  debt 
from  Luchsinger  to  him." 

It  is  doubtful  whether  the  direct  instructions  in  the  first 
and  second  paragraphs,  that  the  burden  was  on  plaintiff  to 
show  good  faith,  could  be  corrected  by  a  subsequent  in- 
struction stating  the  rule  correctly,  but  even  if  they  could, 
this  fifth  paragraph  did  not  state  the  rule  correctly.  It  is 
not  the  law  that  the  burden  of  proof  of  fraud  depends  solely 
upon  the  existence  of  a  valuable  consideration,  nor  is  it  the 
law  that  when  a  creditor  has  established  a  fraudulent  in- 
tent on  the  part  of  the  debtor,  the  burden  shifts  and  the 
grantee  is  required  to  show  that  he  did  not  participate  in 
such  fraudulent  intent.  On  the  contrary,  except  in  cases 
where  the  burden  is  on  the  party  claiming  under  the  con- 
veyance to  establish  his  good  faith,  a  creditor  attacking  the 
conveyance  must  show  by  a  preponderance  of  the  evidence 
both  that  the  grantor  was  actuated  by  a  fraudulent  intent 
and  that  the  grantee  participated  therein  or  had  notice 
thereof.  For  the  errors  referred  to  the  judgment  most  be 
reversed  and  the  cause  remanded. 


Beyebsed  and  bbmanbed. 
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Oscar  Dillon  v.  Nellie  D.  Starin, 

Filed  April  16,  1895.     No.  6209. 

1.  Divorce:  Pdblicationt  of  Notice:  Alimony.  In  an  action 
for  divorce,  where  the  husband  is  a  non-resident  served  only  by 
pablication  of  notice  and  he  does  not  appear,  the  oonrt  has  no 
jurisdiction  to  render  a  personal  judgment,  as  for  alimony. 

18.  :  Disposition  op  Property.  Section  18,  chapter  25,  Com- 
piled Statutes,  providing  that  on  diissolntion  of  a  marriage  the 
court  may  make  a  decree  restoring  to  the  wife  personal  estate 
that  shall  have  come  to  the  husband  by  reason  of  the  marriage 
or  awarding  to  her  the  value  thereof,  refers  to  property  which  the 
law  gives  the  husband  by  reason  of  the  marriage  and  not  to 
property  obtained  by  the  husband  from  the  wife  by  gift  or  con- 
tract. 

3.  :  :  Pleading  and  Proof.     A  petition  alleging  that 

a  certain  sum  had  come  to  the  husband  by  reason  of  the  mar- 
riage and  praying  restitution  thereof  is  not  supported  by  proof 
of  money  voluntarily  advanced  by  the  wife  to  the  husband  after 
the  marriage. 


•  Error  from  the  district  court  of  Otoe  county.     Tried 
below  before  Chapman,  J. 

Jf.  L.  Hayward  and  P.  C.  Jessen^  for  plaintiff  in  error. 

John  C.  Watson^  contra. 

Good  &  Good,  amici  curiae. 

See  opinion  for  citations. 

Irvine,  C.  • 

The  record  in  this  case  discloses  that  the  parties  were 
married  in  Missouri  in  1875.  In  1879  they  took  up  their 
residence  in  Kansas.  Some  time  thereafter  the  defendant 
in  error  came  to  the  home  of  her  mother  in  Nemaha  county, 
in  this  state,  and,  after  residing  with  her  mother  for  some- 
60 
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thing  more  than  two  years,  brought  action  in  the  district 
court  of  Nemaha  county  for  a  divorce  and  for  alimony,  or 
rather  for  a  divorce  and  the  restitution  to  her  of  the  value 
in  money  of  personal  property  which  it  was  averred  had 
come  to  the  possession  of  Dillon  by  reason  of  the  marriage. 
No  personal  service  was  had  on  Dillon.     He  was  not  iir 
the  statCy^'nor  was  he  a  resident  of  the  state.     Constructive, 
service  was  had  by  publication,  and  a  decree  allowed  grant- 
ing the  defendant  in  error  a  divorce  and  giving  her  judg- 
ment for  $1,000,  which  the  court  found  the  plaintiff  in 
error  had  received  from  the  defendant  in  error  because  of 
the  marriage.     Afler  the  rendition  of  this  decree  the  de- 
fendant in  error  married  one  Starin  and  removed  to  Min- 
nesota.    The  plaintiff  in  error  has  also  married,  and  at  the 
time  the  present  action  was  begun,  resided  in  Arkansas. 
Dillon's  father  died  in  Otoe  county,  and  Dillon,  having 
temporarily  come  into  that  county  because  of  his  father's 
death,  the   present  action    was  there  instituted  by   Mrs» 
Starin.     The  theory  of  the  action  will  best  appear  by  a 
summary  of  the  petition.     It  alleged  the  divorce  proceed- 
ings in  Nemaha  county  and  set  out  in  extenso  the  petition 
in  that  case.     It  then  reasserted  the  truth  of  the  allegations 
of  that  petition.     It  pleaded  the  decree,  that  the  judgment 
allowed  therein  was  not  paid;  averred  the  death  of  Dil- 
lon's father,  and  that  Dillon  had,  as  his  father's  heir,  be- 
come seized  of  certain  real  estate  in  Otoe  county,  described 
in  the  petition.    The  prayer  was  for  a  judgment  of  f  1,000, 
with  interest  from  the  date  of  first  decree,  and  that  such 
judgment  be  charged  upon  said  real  estate  as  a  lien  thereon. 
Dillon,  in  answer,  denied  the  truth  of  the  allegations  upon 
which  the  divorce  was  granted;  denied  that  he  had  any 
knowledge  of  those  proceedings;  averred  that  he  never  re- 
ceived from  the  plaintiff  any  sum  except  $300,  of  which  he 
had  repaid  $165,  the  remainder  having  been  consumed  for 
the  maintenance  of  the  family  ;  denied  the  jurisdiction  of 
the  court  to  grant  the  relief  prayed,  and  averred  that  the 
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judgment  for  money  in  the  divorce  case  was  void.  The 
case  was  tried  to  the  court  without  a  jury,  the  court  finding 
that  defendant  had  used  of  plaintiff's  separate  property  the 
sum  of  $600,  for  which  sum,  with  interest,  amounting  to 
$1,049.50,  judgment  was  rendered  against  the  defendant 
and  made  a  lien  on  defendant's  interest  in  the  land  of  his 
father.  To  reverse  this  judgment  or  decree  the  defendant 
instituted  these  proceedings. 

Some  of  the  assignments  of  error  are  directed  against 
the  admission  of  evidence.  These  assignments  will  not  be 
noticed,  for  the  reason  that  the  case  was  tried  to  the  court, 
and  the  admission  of  improper  evidence  was,  therefore, 
not  in  itself  reversible  error.  The  assignment  that  the 
finding  and  judgment  are  not  supported  by  sufficient  evi- 
dence presents  the  questions  which  have  been  argued  by- 
counsel. 

Our  statute  (ch.  25,  sec.  10,  Compiled  Statutes)  pro- 
vides that  in  all  cases  of  divorce,  alimony,  and  mainte- 
nance, when  personal  service  cannot  be  had,  service  by 
publication  may  be  made  as  provided  by  law  in  other  civil 
cases  under  the  Code  of  Civil  Procedure.  This  statute  is 
wholly  ineffectual  to  sustain  a  judgment  for  alimony  or 
maintenance  based  upon  service  by  publication  against  a 
non-resident  who  does  not  appear  in  the  action.  It  has- 
been  many  times  decided  in  this  state  and  elsewhere  that  a 
judgment  for  alimony  is  a  judgment  in  peraor^am.  It  is 
perfectly  clear  upon  principle,  and  thoroughly  settled  by^ 
the  authorities,  that  while  a  state  may  provide  for  construe^ 
.tive  service  in  a  divorce  case,  so  that  the  decree  rendered 
will  be  valid  as  affecting  the  status  of  the  parties,  it  is  be- 
yond the  power  of  the  legislature  to  confer  jurisdiction  ta 
render  a  personal  judgment  against  a  non-resident  in  thi» 
manner,  and  that  a  judgment  for  alimony  based  on  such 
service  is  void.  (Bunnell  v.  Bunnell^  25  Fed.  Rep.,  214; 
Rlgney  c.  Rigney,  127  N.  Y.,  408;  Beard  v.  Beard,  21 
Ind,,  321;  Lylle  r.  Xytfc,  48  Ind.,  200;  1  Am.  &  Eng. 
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Ency.  of  Law,  468,  and  cases  there  cited.)  The  snme  rule 
has  been  announced  in  this  state  in  Johnson  v.  Johnson^  31 
Neb.,  385.  Johnson  v,  Johnson  was  an  action  in  the  nature 
of  a  creditor's  bill  supplemental  to  a  decree  similar  to  that 
rendered  in  the  case  in  Nemaha  county,  by  which  it  was 
sought  to  subject  land  belonging  to  the  husband,  but  the 
title  to  which  stood  in  the  name  of  another,  to  the  payment 
of  the  judgment  The  husband  appeared  in  the  latter 
proceedings,  and  a  judgment  in  favor  of  the  wife  was  af- 
firmed ;  but  this  was  upon  the  ground  that  Johnson's  ap- 
pearance had  conferred  upon  the  court  in  these  supple- 
mental proceedings  jurisdiction  to  try  anew  and  determine 
the  question  of  alimony.  The  decree  was  not  based  on 
that  in  the  divorce  case,  which  was  considered  and  treated 
as  void  so  far  as  it  was  in  personam.  The  character  of  the 
pleadings  and  the  precise  nature  of  the  proceedings  do  not 
appear  from  the  report  of  the  case.  The  court,  however, 
laid  stress  upon  the  fact  that  the  proceedings  were  supple- 
mental to  the  divorce  and  in  the  same  court  which  granted 
it.  The  judgment  for  (1,000  in  the  district  court  of  Ne- 
maha county  was,  therefore,  without  jurisdiction,  and  could 
not  be  made  the  foundation  of  an  action.  Mrs.  Starin,  in 
her  petition  in  this  case,  clearly  counted  upon  this  judg- 
ment, but  she  evidently  endeavored  to  aver  at  the  same 
time  facts  constituting  a  separate  cause  of  action  by  reas- 
serting the  averments  of  her  petition  in  the  divorce  case. 
It  is  quite  clear  that  the  district  court  considered  the  first 
judgment  void  and  proceeded  upon  the  theory  that  this 
was  an  original  action,  because  its  finding  was  that  the 
defendant  had  received  of  the  plaintiff's  separate  property 
$600  instead  of  $1,000,  as  found  in  the  divorce  case.  In 
Earle  v.  Earle,  27  Neb.,  277,  it  was  held  that  courts  of 
equity  have  power  to  enforce  the  duty  of  a  husband  to  sup- 
port his  wife  in  an  action  for  that  purpose  without  reference 
to  a  divorce.  In  Cochran  v,  Cochran,  42  Neb.,  612,  it 
was  held  that  after  a  husband  has  obtained  a  divorce  upon 


Vol.  44]  JANUARY  TERM,  1895.  885 


Dillon  T.  StarlQ. 


constructive  service  the  wife  may  maintain  an  independent 
action  for  alimony.     It  would  seem,  therefore,  that  the 
court  granting  the  divorce  having  had  no  jurisdiction  to 
to  pass  upon  the  property  rights  of  the  parties,  Mrs.  Starin 
might  maintain  a  separate  action  to  determine  those  rights, 
even  to  the  extent  of  suing  for  alimony  as  such,  unless  her 
subsequent  marriage  defeated  tiie  right, — a  question  argued 
in  the  brief-,  but  one  which   it  is  not  necessary  to  decide. 
Was  this  a  case  of  that  nature;  and  if  so,  does  tiie  evidence 
support  the  judgment?     No  objection  having  been  made  to 
the  double  aspect  of  the  petition,  it  is  quite  probable  that 
the  district  court  was  justified  in  treating  it  as  an  original 
action.     If  so,  it  must  stand  solely  upon   the  averment 
that  '^  personal  property  to  the  amount  of  more  than  $3,000, 
the  sole  property  of  this  plaintiff,  has  come  to  the  said  de- 
fendant by  reason  of  the  said  marriage."     This  averment 
was  evidently  made  to  bring  the  case  within  chapter  25, 
section   18,  Compiled  Statutes,  providing  that  upon   the 
dissolution  of  a  marriage  the  court  may  make  a  further 
decree  restoring  to  the  wife  the  whole  or  such  part  as  it 
shall  deem  just  and  reasonable  of  the  personal  estate  that 
shall  have  come  to  the  husband  by  reason  of  the  marriage, 
or  awarding  to  her  the  value  thereof  to  be  paid  by  the 
husband  in   money.     This  section   immediately  follows  a« 
section  providing  that  when  a  decree  of  divorce  shall  be 
granted,  the  wife  shall  be  entitled  to  tlie  possession  of  her 
real  estate  in  like  manner  as  if  her  husband  were  dead. 
This  act  was  passed  prior  to  the  enactment  of  the  married 
woman's  act,  and  it  is  very  evident  that  the  two  sections 
referred  to  have  reference  to  the  property  rights  of  a  hus- 
band as  they  existed  at  common  law,  and  that  their  object 
was  to  restore  the  wife  to  her  property  rights  on  dissolu- 
tion of  marriage  and  prevent  the  husband  from  retaining 
the  personal  property  and  possession  of  the  real   estate 
thereafter.     The  language,  ''personal  estate  that  shall  have 
come  to  the  husband  by  reason  of  th^  marriage,''  means, 
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therefore,  personal  property,  (he  right  to  which  the  law 
«a8ta  upon  the  hasband   because  of  the.  marriage.     The 
properly  for  which  thia  judgraeut  was  rendered  was  not 
property  of  this  character.     It  was  money  which  came  to 
the  wife  as  the  proceeds  of  land  inherited  from  her  father. 
The  marriage  gave  the  husband  no  right  to  it.     The  evi- 
dence shows  that  the  wife,  of  her  own  volition,  paid  a  debt 
of  the  husband  therewith.     It  therefore  came  to  the  hua- 
band  by  reason  of  a  gift  or  a  loao,  we  do  not  determine 
which,  and  not  by  reason  of  the  marriage.     The  distinc- 
tion is  important.     Questions  of  property  may  arise  be- 
tween husband  and  wife  in  this  state  in  three  ways:  First 
— Because  of  the  legal  obligation  cast  upon  the  husband 
to   maiulaiu    his   wife.     Because   of  that   obligation    the 
courts,  in  a  proper  action,  may  require  the  husband  to  {>ay 
money  to  the  wife  for  her  support  regardless  of  any  busi- 
ness transactions  between  them.     Such  an  allowance  mar 
properly  be  describeJ  as  alimony.     Second — Under  seo- 
tiona  17  and  18,  above  referred  to,  where  tlie  law  by  rea- 
son of  the  marriage  lias  conferred  upon  tlie  liubband  prop* 
erty  belonging  to  the  wife,  the  court,  wheu  the  marriage  is 
dissolved,  may  restore  such  property  to  the  wife.     Third — 
Under  the  married  woman's  act,  Compiled  Siaiutes,  chap- 
ter 63,  llie  wife  is  practically  emancipated  and   may  uow 
vnter  into  contractual  relations  with  lier  iiiiBband.     Such 
relations  may  give  rise  to  claims  pt'eeiseiy  of  the  cliaracter 
existing   under  similar  circum^tuuccs  between  strangers. 
?t/njier  v.  Skinner,  38  Neb.,  756.)     Treating  the  petition 
1  this  case  in  the  light  most  favorable  to  the  plaintiB*,  it 
:ated  a  cause  of  action  under  tlie  second  class,  while  the 
roof  tended  to  establish  a  cause  of  action  under  the  third 
lass.     The  allegata  et  probata  must  agree,  and  under  a 
etition  charging  a  cause  of  action  based  purely  on  marital 
ights,  proof  of  purely  contractual  obligations  is  irrelevant. 

Reversed  and  remanded. 
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Consolidated  Tank  Line  Company  y.  Bendix 

PlEN  ET  AL. 
Filed  Apbil  16,  1895.    No.  6364. 

1.  Xyeotment :  Evidbnoe.  The  declarations  of  a  fonner  owner  of 
land  are  not  admissible  as  against  those  claiming  nnder  him 
when  made  after  be  has  conveyed  the  land. 

S.  :  .    The  evidence  held  sufficient  to  sustain  the  yer- 

dict. 

Error  from  the  district  court  of  Hall  county.    Tried 
below  before  Harrison,  J. 


W.  H,  Piatt,  for  plaintiff  in  error. 
W.  A.  Prince,  contra. 

Irvine,  C. 

This  was  an  action  of  ejectment  by  the  plaintiff  in  error 
against  Bendix  Pien  and  Johann  Frederick  Wiese  for  a 
fimall  tract  of  land  adjoining  the  city  of  Grand  Island. 
The  plaintiff,  in  1888,  purchased  a  tract  including  that  in 
dispute.  Bendix  Pien  had  been  the  owner  of  a  tract  im- 
mediately north  of  this  for  many  years  and  in  1887  con- 
veyed it  to  Wiese  by  warranty  deed.  The  tract,  ^  fenced 
and  occupied  by  the  defendants,  included  a  portion  of  that 
claimed  by  the  plaintiff,  and  this  portion  was  the  land  in 
in  controversy.  The  contest  was  practically  centered  upon 
the  plea  of  adverse  possession  interposed  by  defendants. 
There  was  a  verdict  and  judgment  for  defendants. 

Plaintiff  in  error  argues  but  two  assignments.  One  of 
these  relates  to  the  exclusion  of  evidence,  and  the  other  is 
that  the  verdict  is  not  sustained  by  the  evidence.  Of  the 
latter  assignment  it  is  sufficient  to  say  that  the  evidence  has 
been  examined  and  that  it  discloses  a  conflict  in  some  par- 
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ticularg  rather  remarkable.  We  are  satisfied  that  there  was 
sufficient  to  sustain  the  verdict  of  the  jur^.  The  other  as- 
signmeDt  ia  that  the  court  erred  io  escluding  the  evidence  of 
ao  admission  made  by  Pien.  It  would  be  inferred  from 
the  evidence  that  Pieu  continued,  af\er  his  coDveyanoe  to 
Wiese,  to  reside  on  the  land  with  Wiese.  The  nalure  of 
his  rtsideoce  doej  not  ap{>ear.  The  admission  referred  to, 
according  to  the  offer  made  by  plaintiff,  must  have  beea 
made  in  1889,  two  yearsafter  Pien  had  conveyed  hia  whole 
estate  to  Wiese,  and  was  to  the  effect  that  Pien  knew  hia 
fence  was  beyond  bis  line.  It  has  been  held  in  this  state, 
in  accordance  with  the  general  rule,  that  the  declaratioDft 
of  a  person  in  possession  of  property  as  to  his  title  are  ad- 
misaible  against  him  and  all  persons  claiming  under  hint 
{Cunningham  v,  Fullsr,  35  Neb.,  58);  but  we  do  not  think 
that  this  rule  extends  so  far  as  to  authorize  the  admission 
in  evidence  of  declarations  by  a  grantor  of  land  made  after 
the  conveyance  in  disparagement  of  the  title  conveyed.  To 
admit  such  evidence  would  open  the  door  to  fraud,  and 
would  permit  the  grantee's  estate  to  be  divested  by  the 
statements  of  his  grantor  contrary  to  the  terms  of  his 
deed.  The  reasons  given  for  admitting  in  evidence  (he 
declarations  of  a  former  owner  are  that  the  declarant  was 
so  situated  that  he  probably  knew  the  truth,  and  that  the 
declaration  in  disparagement  of  his  title,  being  against  his 
interest,  .was  jiroliably  true.  The  latter  reason  fails  alto- 
gether when  the  former  owner  has  parted  with  his  interest 
before  making  the  declarations.  (Chadtoick  v.  Fanner,  6ft 
X.  Y.,  404.)  That  such  admissions  are  not  receivable  in 
svidence  when  made  after  the  grantor  has  patted  with  his 
title  see  Christie  v.  Bishop,  1  Barb.  Ch.  [N.  Y.],  106. 
There  was  no  error  in  excluding  this  evidence, 

JUDOUEMT  AFFIRMED. 

Habrtson,  J.,  not  sitting. 
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John  H.  Botjghn  v.  State  op  Nebraska. 

Filed  Apbil  16,  1895.    No.  6439. 

!•  limitation  of  Actioiui:  Indictment  and  Infobmation. 
Under  section  256  of  the  Criminal  Code,  an  indictment  mnst  be 
found  or  information  filed  within  the  time  fixed  by  that  section. 
It  is  not  sufficient  that  the  prosecution  be  instituted  by  com- 
plaint, arrest,  or  preliminary  examination  within  snch  period. 

2.  Criminal  Law:  Plea:  Statute  of  Limitations.  The  de- 
fense of  the  statute  of  limitations  may  in  a  criminal  prosecution 
be  aTailed  of  under  a  plea  of  "not  gnilty." 

Error  to  the  district  court  for  Cedar  county.  Tried 
below  before  Norris,  J. 

WiU>ur  F,  Bryantf  for  plaintifF  in  error: 

A  defendant  in  a  criminal  case  may  avail  himself  of  the 
statute  of  limitations  under  a  plea  of  the  general  issue. 
(Bishop,  Statutory  Crimes,  264;  1  Starkie,  Criminal  Plead- 
ing &  Practice  [2d  ed.],  339;  Wharton,  Criminal  Plead- 
ing &  Practice,  317;  Maxwell,  Criminal  Procedure,  4; 
WhUev.  State,  4  Tex.  App.,  490.) 

Oeorge  H.  Hastings^  Attorney  Oeneral,  for  the  state, 
cited :  State  v.  Yates,  36  Neb.,  287. 

Irvine,  C. 

An  information  was  filed  May  1,  1893,  in  the  district 
court  of  Cedar  county  charging  the  plaintiff  in  error  with 
assault  and  battery  committed  May  16,  1891.  One  de- 
fense was  that  the  prosecution  was  barred  by  the  statute  of 
limitations.  The  plaintiff  in  error  sought  to  present  this 
defense  by  objecting  to  the  introduction  of  any  evidence 
on  the  ground  that  the  information  on  its  face  showed  that 
the  prosecution  was  barred ;  second,  by  a  request  for  an 
instruction  to  find  ''not  guilty '^  on  that  account;  third,  by 
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preseDting  in  the  motion  for  a  new  trial  the  question  of  the 
sufficiency  of  the  evidence;  and  fourth,  by  a  motion  in  ar- 
rest of  judgment.  The  rulings  on  all  these  points  were 
adverse  to  the  plaintiff  in  error.  Some  of  the  rulings 
have  not  been  preserved  for  review  by  proper  exceptions 
and  assignments  of  error,  still  if  the  prosecution  was  in 
fact  shown  to  be  barred  the  verdict  was  not  sustained  by 
the  evidence,  and  the  conviction  must  be,  for  that  reason, 
reversed  unless  the  defense  cannot  be  pi^sented  under  a 
plea  of  "not  guilty.''  Two  questions  are  therefore  pre- 
sented :  Did  it  appear  that  the  prosecution  was  barred  by 
the  statute,  and  did  the  plea  of  "not  guilty''  present  such 
defense  ? 

Section  266  of  the  Criminal  Code  is  as  follows:  ''No 
person  or  persons  shall  be  prosecuted  for  any  felony  (treason, 
murder,  arson,  and  forgery  excepted),  unless  the  indictment 
for  the  same  shall  be  found  by  a  grand  jury  within  three 
years  next  after  the  offense  shall  have  been  done  or  com- 
mitted. Nor  shall  any  person  be  prosecuted,  tried,  or  pun- 
ished for  any  misdemeanor  or  other  indictable  offense  be- 
low the  grade  of  felony,  or  for  any  fine  or  forfeiture  under 
any  penal  statute,  unless  the  indictment,  information,  or  action 
for  the  same  shall  be  found  or  instituted  within  one  year  and 
six  months  from  the  time  of  committing  the  offense,  or  in- 
curring the  fine  or  forfieiture,  or  within  one  year  for  any  of- 
fense, the  punishment  of  which  is  restricted  to  a  fine  not 
exceeding  one  hundred  dollars, and  to  imprisonment  not  ex- 
ceeding three  mouths;  Provided,  That  nothing  herein  con- 
tained shall  extend  to  any  person  fleeing  from  justice;  Pro- 
vided, a/80.  That  where  any  suit,  information,  or  indictment 
for  any  crime  or  misdemeanor  is  limited  by  any  statute  to 
be  brought  or  exhibited  within  any  other  time  than  is 
hereby  limited,  then  the  same  shall  be  brought  or  exhibited 
witiiin  the  time  limited  by  such  statute;  And  provided^ 
also,  That  where  any  indictment,  information,  or  suit  shall 
be   quashed,  or  the  proceedings  in  the  same  set  aside  or 
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reversed^  on  writ  of  error,  the  time  during  the  pendency 
of  such  indictment^  information,  or  suit  so  quashed,  set 
aside,  or  reversed,  shall  not  be  reckoned  within  this  statute, 
so  as  to  bar  any  new  indictment,  information,  or  suit  for 
the  same  offense.'^  It  is  conceded  by  the  state  that  by  this 
section  the  action  must  be  instituted  within  one  year  after 
the  commission  of  the  offense;  but  it  is  contended  that  the 
punishment  provided  by  law  being  at  the  time  the  offense 
was  committed  a  fine  of  not  exceeding  one  hundred  dollars 
or  imprisonment  not  exceeding  three  months,  or  both,  the 
ease  was  not  within  the  jurisdiction  of  a  magistrate  to  try 
{State  V.  Yates,  36  Neb.,  287);  that,  therefore,  the  action 
must  have  been  instituted  by  a  complaint  and  preliminary 
examination  before  the  magistrate,  and  that  the  institution 
of  the  action  in  that  manner,  and  not  the  filing  of  the  in- 
formation, must  determine  whether  the  prosecution  was  be- 
gun within  time,  and  that  it  does  not  appear  from  the  record 
tliat  the  action  was  not  so  instituted  within  one  year  from 
the  commission  of  the  offense.  We  cannot  accept  this  con- 
struction of  the  statute.  The  word  ''  instituted  ^'  evidently 
refers  back  to  the  clause  ''for  any  fine  or  forfeiture  under 
any  penal  statute."  Where  the  action  is  of  such  a  char- 
acter, it  must  be  instituted  within  the  time  fixed  by  the 
statute,  but  where  the  prosecution  is  for  a  misdemeanor,  the 
indictment  must  be  found  or  the  information  filed  within 
^he  statutory  period.  So  construing  the  statute,  it  is  undis- 
puted that  the  offense  was  committed  almost  two  years  be- 
fore the  information  was  filed  and  that  the  prosecution  was 
in  fact  barred.  As  to  whether  it  is  necessary  to  specially 
plead  the  statute  of  limitations,  or  whether,  on  the  other 
hand,  it  may  be  availed  of  under  the  general  issue,  the  au- 
thorities are  in  conflict.  We  think,  however,  that  the  later 
cases,  and  those  best  based  upon  principle,  are  to  the  effect 
that  the  statute  of  limitations  may  be  availed  of  under  a 
plea  of  "not  guilty."  {Hatwood  v.  State,  18  Ind.,  492; 
State  V.  Carpenter,  74  N.  Car.,  230;  White  v.  State,  4  Tex. 
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A|)[}.,  488;  Wharton's  Criminal  Pleading  &  Practice,  eec 
318.)  In  UnUed  States  v.  Cook,  17  Wall.,  179,  Mr.  Jus- 
tice CliETord,  wliile  holding  that  where  any  exceptions  are 
included  in  the  statute  the  defense  cannot  be  raised  by  de- 
murrer, says  that  the  rule  in  Haiwood  v.  State  is  undoubt- 
edly correct.  The  reason  for  this  rule  ia  that  the  general 
issue  in  a  criminal  prosecution  is  broader  than  in  a  civil 
action  and  casta  upon  the  state  the  burden  of  proving  every 
element  of  the  oSeuse,  including  the  fact  that  it  was  com- 
mitted within  the  period  of  limitationR.  Under  our  Code 
there  exist  special  reasons  for  adopting  this  rule,  because 
the  Code  expressly  provides  (sec  449)  what  offenses  must 
be  specially  pleaded  in  bar,  and  the  statute  of  limitations 
is  not  one  of  them. 

Ketkrsed  and  remanded. 


H.  M.  Pollard  et  Al.  v.  E.  T.  Huff  bt  al. 
Filed  Apbil  30,  1896.    No.  6102. 

1.  Negoti&ble  Instrumonts :  IinwiisRHSNTa:  Ouakantt.    An 

aicreemeDtiDtbe  following  form:  "ForTslueraceiTed  w«herebj 
gaaraotf  payment  of  the  witbio  note  Rt  mstnritj,  or  aaj  time 
theieafler,  naiviDg  pioteat  and  notice  of  noD-pajment,"  held, 
not  a  mere  guaranty,  but  an  Indoraement  with  an  enlarged  lia- 
bility. 

2.  ;  AoooMMORATIOir  NOTE:  CONSIDtRATioir.  An  accommo- 
dation Dote  or  bill,  within  the  meaning  of  the  law  merchant,  is 
one  which  is  made  oi  accepted  not  npoD  a  cooaideration,  bnt  for 
the  purpose  of  euabliug  the  payee  or  holder  to  raise  money  on 

3.  ;  EVIDE^'CB.     Evidence  examined,  and  M<f  not  to  ansiain 

the  verdict  and  JDilgment  in  &Tor  of  tbe  defendaota  as  nutken 
of  tbe  notes  in  oonti«veray. 

Error  from  the  district  court  of   Lancaster  county. 
Tried  below  before  Strode,  J. 
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Atkinson  &  Doty^  for  plaintiffs  in  error. 

Dams  &  Hibner^  J.  E.  PhilpoUy  and  Field  &  Holmes, 
contra. 

m 

Post,  J. 

This  is  an  error  proceeding  from  the  district  court  of 
Lancaster  county.  It  appears  from  the  transcript  filed  with 
the  petition  in  error  that  two  actions  were  commenced  in 
the  court  below  by  the  plaintiffs  in  error  as. assignees  of  D. 
W.  Haydock,  insolvent,  to  recover  from  the  defendants 
therein,  who  are  also  defendants  in  error,  on  three  prom- 
issory notes,  bearing  date  of  August  24,  1891»  each  for 
$1,407.78,  due  in  three,  six,  and  nine  months,  and  bearing 
interest  at  the  rate  of  eight  per  cent  per  annum  from  date. 
Said  causes  were  by  order  of  the  court  consolidated  for  trial, 
and  will,  for  the  purpo.<>e  of  this  proceeding,  be  treated  as 
one  action.  The  transactions  out  of  which  the  controversy 
arose  are  exceedingly  complicated,  and  have  required  re- 
peated examinations  of  a  voluminous  transcript,  and  also 
of  a  bill  of  exceptions  so  inartistically  prepared  as  to  im- 
pose Upon  this  court  much  additional  labor.  The  undis- 
puted facts  as  disclosed  by  the  pleadings  and  proofs,  may 
be  summarized  as  follows: 

1.  In  the  year  1890  the  Lawrence  Implement  Company, 
a  Nebraska  corporation,  whose  place  of  business  was  in  the 
city  of  Lincoln,  was  indebted  to  D.  W.  Haydock,  of  St. 
Louisy  Missouri,  for  merchandise  in  the  sum  of  $5,263. 

2,  September  24,  of  that  year,  said  corporation,  by  its 
president,  F.  P.  Lawrence,  one  of  the  defendants,  executed 
in  favor  of  E.  S.  Hawley,  also  a  defendant,  its  promissory 
note  for  $2,500,  payable  January  1  after  date,  with  interest 
at  ten  per  cent,  the  consideration  therefor  being  the  corpo- 
rate indebtedness  aforesaid  to  Haydock.  At  the  same  time 
said  note  was  indorsed  by  the  defendants  as  follows: 
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"For  valae  received  we  hereby  guaranty  paymeDt  of  the 
within  note  at  maturity,  or  at  any  time  thereafter,  waiving 
protest  and  notice  of  non-payment. 

"F.  P.  Lawrence. 

"E.  T.  Hdfp. 

"K  S.  Hawley." 

3.  December  15,  following,  Baid  company  executed  its 
note  to  the  »aid  D.  W.  Haydock  for  the  sum  of  f2,622.60, 
due  May  3,  1891,  with  interest  at  eight  per  cent,  whicli 
□ote  waa  at  the  same  lime  indorsed  by  the  defendant  as  fol- 
lows: 

"For  value  received  I  hereby  guaranty  the  payment  of 
the  within  nute  and  any  renewal  of  the  same,  and  hereby 
waive  protest  and  notice  of  non-payment  aud  suit  against 
the  maker,  and  consent  that  the  payment  of  this  note  may 
be  extended  from  time  to  time  without  affecting  my  lia- 
bility thereon.  Frank  P.  Lawbence. 

"E.  T.  Udff. 

*'  E.  S.  Hawley." 

4.  Morch  3,  1891,  said  implement  company  executed  its 
note  in  favor  of  said  Haydock  for  $4,500,  due  one  day  af- 
ter  date,  and  on  the  9th  day  of  the  same  month  it  executed 

,  note  in  favor  of  the  same  |  ayee  for  $763.61,  due  one 
lay  after  date,  without  considers  tiou  other  than  the  in- 
lehledness  above  mentioned. 

6.  March  9,  1891,  suit  was  brought  on  the  note  of 
4,500,  aided  by  altacUmcnt,  and  on  March  11  the  imple- 
jcut  company,  by  lis  presideut,  F.  P.  Lawrence,  answered, 
dniitting  all  the  allegations  of  the  petition,  and  aulhoriz- 
iig  judgment  against  it  for  the  amount  claimed,  which  was 
emiered  accordingly,  accompanied  by  an  order  for  the  sale 
f  the  properly  seised  under  and  by  virtue  of  the  order  of 
tiachment.  Judgment  was  subsequently  reoovered  on  the 
ole  for  $7t)3. 71,  although  nothing  lias  been  realized  on 
iihcr,  and  both  judgments,  as  well  as  the  original  indebt- 
Jnc^,  are  wholly  unsatisfied. 
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6.  March  12, 1891,  action  was  brought  by  Hajdock,  as 
holder,  against  these  defendants  on  the  note  of  $2,500, 
dated  September  24,  1890,  and  an  order  of  attachment 
procured  against  Hawley  and  Huff,  on  an  affidavit  charg- 
ing that  they  were  about  to  convert  their  property  into 
money  with  intent  to  defraud  their  creditors,  and  had  as- 
signed, removed,  and  disposed  of  their  property  with  like 
fraudulent  intent,  and  on  May  14,  following,  suit  was 
brought  by  Haydock  on  the  note  of  $2,622.60,  dated  De- 
cember 15,  1890. 

7.  April  24,  1891,  the  attachment  last  mentioned  hav- 
ing been  discharged  as  to  Huff  on  the  ground  that  the 
statements  of  the  affidavit  therefor  were  untrue,  the  latter 
commenced  an  action  against  Haydock  on  the  bond  given 
to  secure  said  order. 

8.  August  24, 1891,  the  three  actions  then  pending  were 
settled  and  subsequently  dismissed,  the  order  of  dismissal 
in  each  case  being  based  upon  a  written  stipulation,  sub- 
stantially in  the  following  form,  varying  only  with  the 
titles  of  the  several  causes,  and  the  signatures  of  the  parties: 

"Daniel  W.  Haydock 

Fkank  p.  Lawrence,  E.  S.    [ 
Hawley,  and  E.  T.  Huff.  J 

"  It  is  understood  and  agreed  that  the  assignees  of  Dan- 
iel W.  Haydock,  being  H.  M.  Pollard  and  John  M.  Camp, 
shall,  and  do,  hereby  dismiss  the  above  entitled  suit  and 
pay  the  costs  of  the  same  for  certain  valuable  considera- 
tions." 

The  considerations,  to  which  reference  is  therein  made, 
were  first,  the  allowance  by  the  plaintiffs  of  a  credit  in  the 
sum  of  $1,260,  as  damage  in  the  suit  by  Huff  on  the  at- 
tachment bond  given  by  Haydock;  second,  the  execution 
by  defendants  of  the  three  notes  in  suit,  which  represent  the 
amount  of  Haydock's  claim  on  the  prior  notes,  less  the 
credit  thus  allowed. 
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9.  On  and  prior  to  March  3,  1891,  said  Haydock  and 
the  several  defendants  were  stockholders  of,  and  desirous 
of  promoting  the  success  of,  the  Lawrence  Implement  Com- 
pany, and  the  notes  of  September  24  and  December  15, 
1891,  were  executed  by  said  defendant  as  sureties  for  the 
accommodation  of  said  corporation. 

In  addition  to  the  foregoing  facts,  it  is  alleged  by  the 
defendants  that  the  consideration  for  the  $4,500  note  exe- 
cuted  by  the  implement  company  March  3,  1891,  was  the 
express  promise  and   agreement  of  Haydock,  the   payee 
thereof,  to  surrender  the  two  notes  last  described.     Tlieir 
contention  with  respect  to  the  notes  in  suit  will  be  under- 
stoo<l  from  the  following  quotation  from  the  separate  answer 
of  Huff,  which  does  not  differ  essentially  from  the  other 
answers:  ^'That  on  the  said  24th  day  of  August,  1891,  this 
defendant,  then  not  knowing  that  the  said  two  notes  in 
this  answer  described  were  the  same  notes  which  the  said 
D.  W.  Haydock  bad  so  promised  to  return,  and  for  the 
payment  of  which  lie  had  so  taken  the  note  for  $4,500, 
and  upon  which  last  note  the  said  D.  W.  Haydock  had 
taken  judgment,  the  defendant  then  and  there  ]*aid  to  the 
plaintiffs   on   the   said  two  notes  sued  upon  the  sum  of 
$1,260,  and  in  the  further  settlement  of  the  said  two  cases, 
then  and  there  believing  that  said  two  notes  sued  upon  in 
the  said  two  suits  was  other  and  different   indebtedness, 
and  founded  on  other  considerations  than  hereinbefore  set 
forth y  under  and  by  reason  of  the  statement  of  fact  herein 
stated,  did  execute  and  deliver  the  said  note  sued  on  in  this 
action."     In  a  second  defense  of  each  answer  it  is  alleged 
that  the  defendant,  on  the  24th  day  of  August,  1891,  be- 
lieving himself  liable  as  guarantor  upon  the  notes  therein 
sued  on,  paid  to  plaintiffs  the  sum  of  $1,260  in  partial 
satisfaction  of  said  notes.     And  each  prays  for  judgment 
in  the  amount  so  paid.     The  $1,260  therein  mentioned  is, 
it  should  be  remarked,  conceded  to  be  the  amount  allowed  by 
plaintiffs  in  settlement  and  satisfaction  of  the  suit  by  Huff 
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on  Hajdock's  attachment  bond.  These  allegations  are  all 
<ienied  by  plaintiffs,  who  contend  that  the  note  of  March  3, 
1891,  was  executed  at  the  suggestion  of  Lawrence,  and  that 
the  attachment  suit  thereon,  which  immediately  followed, 
was  brought  at  the  request  of  the  latter  for  the  protection 
of  these  defendants  as  against  other  creditors  of  the  imple- 
ment company,  which  was  then  insolvent. 

From  this  analysis  it  is  evident  that  the  entire  controversy 
mast  torn  upon  the  construction  to  be  given  the  transaction 
of  August  24,  to  which  that  of  March  3  is  merely  an  inci- 
-dent,  and  important  only  in  so  far  as  it  tends  to  character- 
ize the  former.  From  a  more  careful  scrutiny  of  the  de- 
fendants' position  regarding  the  occurrence  of  March  3 
their  contention  may  be  thus  stated:  Haydock,  who  in 
September  and  December,  1890,  was  unwilling  to  accept 
the  notes  of  the  implement  company  without  security,  in 
March,  1891,  at  a  time  when  said  corporation  was  hope- 
lessly insolvent,  agreed  to  exchange  its  secured  notes,  aggre- 
gating $5,122.60,  exclusive  of  interest,  for  its  unsecured 
obligations.  Viewed  in  the  light  of  the  evidence,  such  a 
olaim  appears,  to  say  the  least,  altogether  unreasonable.  In 
the  first  place  the  secured  notes  were  not  surrendered,  but, 
on  the  other  hand,  suit  was  brought  thereon  a  few  days  later; 
second,  although  the  files  and  records  of  those  cases  were 
introduced  in  evidence,  we  cannot  discover  that  such  a  de- 
fense had  ever  been  interposed  by  either  of  the  parties,  at 
or  prior  to  the  date  of  the  settlement,  to-wit,  August  24, 
It  is  possible  that  the  judgment  in  this  case,  if  resting 
upon  the  finding  with  respect  to  that  issue  alone,  might  be 
sustained,  but  when  we  take  into  consideration  the  transac- 
tions on  the  last  named  day  as  disclosed  by  the  undisputed 
evidence,  we  are  unable  to  perceive  for  it  any  foundation 
whatever.  Aside  from  the  documentary  evidence  above 
set  out,  the  proofs  with  respect  to  the  settlement  in  ques- 
tion is  confined  to  the  testimony  of  Mr.  Philpott,  who  ap- 
peared as  counsel  for  Hawley  and  Huff  in  the  actions  then 
$1 
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pending,  and  who  represents  the  last  named  defendant  ia 
this  proceeding,  and  of  Mr.  Doty,  attorney  for  the  plaintiffs 
herein.  The  first  named  witne^,  referring  to  the  settle-^ 
menty  testiBed  in  chief  for  the  defendants: 

I  proposed  to  Mr.  Pollard  [one  of  the  plaintiffs],  or  Mr*. 
Pollard  proposed  to  me,  an  adjustment  of  the  two  suits 
that  had  been  b^un  on  the  notes,  and  after  talking  the 
matter  over  part  of  one  day,  probably  the  23d  or  the  24thy 
we  came  to  a  conclusion  on  which  the  two  cases  were  to  be 
dismissed,  and  Huff*  was  to  be  allowed  $1,260  on  the  dam- 
age suit,  and  he  was  to  dismiss  that.  Then  I  suggested 
the  notes  sued  on.  There  were  three  of  them,  and  the 
amount  of  the  $2,600  note  with  interest  and  the  $2,600 
note  with  interest  were  added  up,  making  a  total  of  about 
$5,483,  and  this  $1,260  was  to  be  taken  from  that,  leaving 
about  $4,100,  and  three  notes  were  drawn  up,  payaMe  in 
tliree,  six,  and  nine  months  after  date.  I  informed  Mr. 
Huff  of  what  I  had  done,  and  suggested  to  him  that  be 
should  sign  them,  all  the  notes  being  really  for  the  amount 
of  the  judgment  already  taken,  and  he  did  sa  Mr.  Law- 
rence, I  suppose,  signed.  Mr.  Hawley  was  not  in  the  city» 
I  was  informed  that  he  was  in  Nebraska  City^  and  wrote 
him  recommending  him  to  sign  them. 

Q.  During  this  time  you  also  represented  Hawley? 

^.   X  es< 

Q.  Under  your  advice  he  gave  the  note  now  sued  on? 

A.  Yes;  and  on  the  faith  of  this  it  was  under  my  and 
depending  on  the  understanding  that  there  was  no  indebt* 
edness  for  anything  before.  Under  that  I  advised  them 
both  to  sign. 

Neither  defendant  was  examined  with  respect  to  the 
transaction  under  consideration.  We  will,  however,  adopt 
the  foregoing  version  thereof  as  the  most  favorable  to  their 
contention.  There  is,  it  will  be  observed,  an  entire  failure 
of  proof  tending  to  sustain  the  allegation  that  the  notes  in 
suit  are  the  result  of  a  mistake  on  the  part  of  the  defend- 
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ants,  or  auy  of  them.  It  would  certainly  be  discrediting 
their  intelligence  to  admit  that  they  did  not  fully  compre- 
hend the  terms  und  conditions  of  the  settlement  or  the  pre- 
cise nature  of  the  obligation  they  were  assuming.  They 
knew  that  the  prior  notes  had  not  been  surrendered,  but 
that,  on  the  contrary,  actions  were  pending  thereon  against 
them,  in  which  Haydock  or  his  assignees  were  seeking  to 
charge  them  as  indorsers.  They  knew  that  the  three  noteft 
in  suit  represented  the  exact  amounts  claimed  in  those  ac* 
tions,  less  the  credit  agreed  upon  in  favor  of  Huff,  and  the- 
claim  tiiat  they  executed  said  notes  in  the  belief  that  they 
were  to  apply  upon  other  or  different  indebtedness  of  the 
implement  company  is  unworthy  of  consideration. 

Much  is  said  in  the  charge  of  the  court  and  in  the  brief 
of  counsel  for  defendants  about  the  original  notes  being 
accommodation  paper.     True,   they  were  accommodation 
notes  in  one  sense,  and  one  only.     They  were  executed  by 
defendants  in  order  to  accommodate,  or,  in  other  words,  a» 
surety  for  the  implement  company.     An  accommodatioi> 
note  or  bill  within  the  meaning  of  the  law  merchant  is  one- 
which  is  made  or  accepted  not  upon  a  consideration,  but  for 
the  purpose  of  enabling  the  payee  or  holder  to  raise  money 
on  credit  (Randall,  Commercial  Paper,  472;  Byles,  Bill?, 
131.)     The  liability  of  the  defendants  was  not  that  or 
guarantors  merely,  but  of  indorsers,  with  an  enlarged  lia- 
bility.   {Heard  v.  Dubuque  County   Bank,  8   Neb.,  10; 
Bloom  ».  Warder^  13  Neb.,  476;  Helmer  v.  Commercial 
Bank,  28  Neb.,  474;  Weitz  v.  Woffe,  28  Neb.,  500;   Buck 
V.  Davenport  Savings  Banky  29  Neb.,  407.)     It  requires  no 
argument  to  prove  that  such  a  liability  is  a  sufficient  consid- 
eration for  the  note  of  a  surety  given  and  accepted  as  a  re** 
newal  of  the  original  obligation.     The  judgment  is  not 
merely  wrong,  but  there  is  an  entire  failure  of  proof,  for 
which  a  verdict  should  have  been  directed  in  favor  of  the- 
]>laintiffs.     Thi»  conclusion  renders  unnecessary  an  exami- 
nation of  the  other  questions  presented. 

R£V£B8£I>» 
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Marshall  Field  et  al.  v.  R.  H.  Maxwefx  et  al. 

FiLBD  April  30, 1895.     No.  6240. 

1.  Attaohment:  Action  on  Bond:  Set-Ofp.  Id  an  action  npon 
an  attachment  nDdertakiog,  a  claim  doe  the  princitwl  in  snch 
bond  from  the  plaintiff  is  a  proper  subject  of  set-off. 

IS.  Attorneys'  Liens:  8et-0ff.  An  attorney's  lien  for  senrices 
performed  in  prosecnting  an  action  is  not  measured  by  the 
amount  which  his  client  claims  to  be  his  due,  but  cannot  exceed 
the  amount  in  the  hands  of  the  adverse  party  belonging  to  his 
client  or  the  amount  owing  to  him,  and  is  not  paramount  to  any 
proper  set-off  or  other  ayailable  defense  in  such  action. 

Error  from,  the  district  court  of  Lancaster  coanty. 
Tried  below  before  Strode^  J. 

See  opiDion  for  statement  of  the  case. 

Montgomery,  Charlton  &  Hall,  for  plaintiffs  in  error: 

In  an  action  upon  an  undertaking  for  an  attachment,  a 
claim  due  from  the  obligee  in  favor  of  the  principal  may 
be  made  the  subject  of  set-off.  {Raymond  v.  Green,  12 
Neb.,  216.) 

The  decree  below  was  erroneous  in  the  disposition  of  the 
claim  for  an  attorney's  lien.  {Tiffany  v,  Stewart,  60  In., 
207;  Wat8on  v.  Smith,  63  Ta.,  228;  Grirjgs  r.  White,  5 
Neb.,  467;  Ward  v.  Watson,  27  Neb.,  769;  Rice  v.  Day, 
33  Neb.,  205;  People  v.  New  York  C.  P.,  13  Wend.  [N.  Y.], 
649;  Nicoll  v.  Nicoll,  16  Wend.  [N.  Y.],  446;  Noxon  r. 
Gregory,  5  How.  Pr.  [N.  Y.],  339;  Hiil  v.  BrinkUy,  10 
Ind.,  102;  Moaely  v,  Norman,  74  Ala.,  422;  Simmons  r. 
Aln^y,, lOS  Mass.,  33.) 

R.  D.  Steams  and  Wooley  &  Gibson,  contra: 

Xlie  attorneys  were  entitled  to  a  lien.  {Reynolds  v.  Reyn- 
olds, 10  Neb.,  579;  Oliver  v.  Sheeley,  11  Neb.,  521 ;  Sayre^ 
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V.  Thompson^  18  Neb.,  33;  Boyer  v.  Clark,  3  Neb.,  161 ; 
Abbott  V.  Abbott,  18  Neb.,  503;  Elliott  v.  Atkins,  26  Neb., 
403.) 

The  right  of  set-off  cannot  defeat  an  attorney's  lien. 
(Stratton  v,  Huasey,  62  Me.,  288;   Currier  v.  Boston  &  M. 
B.  Co.,  37  N.  H.,  223;  Johnson  v.  Ballard,  44  Ind.,  270; 
Ward  V.  Watson,  27  Neb.,  768.) 

Wliere  the  action  is  founded  upon  a  negotiable  instru- 
ment or  a  contract  in  writing  which  is  in  the  attorney's 
possession,  the  lien  attaches  to  the  contract  before  judgment, 
and  his  client  can  make  no  settlement  or  assignment  of  the 
action  without  discharging  the  attorney's  fees.  {Reynolds  v. 
Reynolds,  10  Neb.,  674 ;  Gmghlin  v.  New  York  C  <fe  H. 
R,  iJ.  Co.,  71  N.  Y.,  443;  Kusterer  v.  City  of  Beaver  Dam, 
56  Wis.,  471  ;  DenneU  v.  Cutis,  11  N.  H.,  163;  Schwartz 
V.  Jenney,  21  Hun  [N.  Y.],  33.) 

Harrisok,  J. 

July  20,  1891,  plaintiffs  in  error  commenced  an  action 
in  the  district  court  of  Lancaster  county  against  the  de- 
feudants  in  error,  upon  a  guaranty,  to  recover  the  sum  of 
(1,513.45  and  interest,  and  also  in  connection  with  the 
action  instituted  attachment  proceedings,  in  which  an  order 
issued  and  a  levy  was  made*  The  attachment  was  dis- 
solved of  date  September  21,  1891,  and  on  October  1, 
1891,  the  defendants  in  error  commenced  an  action  against 
plaintiffs  in  error  in  justice  court  of  Lancaster  county,  upon 
the  bond  which  had  been  given  in  the  attachment  proceed- 
ings, and  claimed  damages  in  the  sum  of  $200.  On  October 
6, 1891,  the  plaintiffs  in  error  filed  an  answer  in  this  suit  in 
justice  court,  consisting  of  a  general  denial  and  an  affirma- 
tive defence,  alleging  the  liability  of  defendants  in  error 
upon  the  guaranty,  and  asking  that  any  amount  found  due 
the  defendants  in  error  upon  the  bond  as  damages  should 
be  credited  on  their  claim  bv  reason  of  such  contract  of 
guaranty,  and  on  the  same  day  attorneys  for  defendants  in 
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error  filed  id  the  justioe  court  notice  of  attorney's  lien  in 
the  sum  of  $100.  A  trial  of  the  cause  in  justice  court  re- 
suited  in  a  judgment  in  favor  of  defendants  in  error,  and 
an  appeal  was  perfected  by  plaintiffs  in  error  to  the  district 
court,  and  after  petition  and  answer  were  filed,  a  motion 
was  made  on  behalf  of  plaintiffs  in  error  for  the  consoli- 
dation of  the  appeal  case  with  their  action  against  defend- 
ants in  error  upon  the  guaranty,  then  still  pending  in  the 
district  court.  This  motion  was  sustained  and  the  causes 
were  consolidated.  A  jury  was  waived  and  a  trial  of  the 
action  had  to  the  court  and  the  following  judgment  ren- 
dered: 

^'  This  cause,  having  been  heretofore  on  a  former  day  of 
this  term  of  court,  to- wit,  February  8,  1893,  tried  and 
submitted  to  the  court,  now  comes  on  for  final  determina- 
tion, and  after  due  consideration,  and  being  fully  advised 
in  the  premises,  the  court  finds  that  there  is  due  the  plaint- 
iffs Marshall  Field  &  Co.  upon  the  cause  of  action  set  forth 
in  their  petition  from  the  defendants  R.  H.  Maxwell, 
Frank  Sharpe,  and  Thomas  Ross  the  sum  of  $1,61 3.45 
principal  and  |317.80  interest  thereon,  making  a  total  sum 
of  $1,831.25. 

^^The  court  further  finds  that  there  is  due  the  defendants 
R.  H.  Maxwell,  Frank  Sharpe,  and  Thomas  Ross  the  sum 
of  $100  by  reason  of  the  wrongful  attachment  proceedings 
set  forth  in  their  answer  and  counler- claim  and  for  attor- 
neys' fees  in  procuring  a  dismissal  of  said  attachment,  and 
the  court  further  finds  that  the  said  plaintiffs  Marshall 
Field  &  Co.  and  the  defendant  H.  R.  Nissley  are  liable 
to  said  defendants  R.  H.  Maxwell,  Frank  Sharpe,  and 
Thomas  Ross  for  said  sum  U|>on  their  undertaking  for  said 
attachments 

'^It  is  therefore  considered  and  adjudged  by  the  court 
that  the  said  plaintiffs  Marshall  Field  &  Co.  do  have  and 
recover  of  and  from  the  said  defendants  R.  H.  Maxwell, 
Frank  Sharpe,  and  Thomas  Ross  the  sum  of  one  thousand 
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«iglit  hundred  thirty-one  and  -^j^  ($1,831.25)  dollars,  as 
above  found  due  them,  with  interest  thereon  at  the  rate  of 
«even  per  cent  per  annum  from  this  date  until  paid,  to- 
other with  the  costs  of  this  action,  taxed  at  $38.96. 

^And  it  is  further  considered  and  adjudged  by  the  court 
that  the  said  defendants  B.  H.  Maxwell,  Frank  Sharpe, 
and  Thomas  Ro&sdo  have  and  recover  of  and  from  the  said 
plaintiffs  Marshall  Field  &  Co.  and  H.  B.  Nissley  the  sum 
of  one  hundred  and  -^^  ($100.00)  dollars  damages  sus- 
tained by  them  as  above  set  forth,  with  interest  thereon  at 
the  rate  of  seven  per  cent  per  annum  from  this  date  until 
paid,  together  with  the  costs  of  this  proceeding,  taxed  at 
441.30. 

"The  court  further  finds  that  Messrs.  Wooley  &  Gibson 
and  R.  D.  Stearns  have  an  attorney's  lien  upon  said  judg- 
ment of  R.  H.  Maxwell,  Frank  Sharpe,  and  Thomas  Ross, 
and  against  the  said  Marshall  Field  &  Co.  and  H.  R.  Niss- 
ley in  the  sum  of  $100,  and  it  is  considered  and  decreed 
l>y  the  court  that  said  attorney's  lien  is  prior  and  para- 
mount to  the  claim  and  set-off  of  the  said  plaintiffs  herein, 
or  the  said  defendants  R.  H.  Maxwell,  Frank  Si.arpe,  and 
Thftmas  Riss." 

The  second  and  third  assignments  of  error  refer  to  the 
right  of  plaintiffs  in  error  to  have  the  amount  due  them 
«et  off  as  against  any  sum  ascertained  to  be  due  defendants 
in  error  as  damages  upon  the  attachment  bond.  In  the 
oase  of  Raymond  v.  Green^  12  Neb.,  216,  it  was  held  by 
this  court  that  in  an  action  upon  an  undertaking  in  attach- 
tnent,  a  claim  due  from  the  plaintiff  in  such  action  to  the 
principals  in  the  bond  was  a  proper  subject  of  set-off,  and 
this  seems  decisive  of  the  question  raised  in  regard  to  the 
«et-off  in  the  case  at  bar,  and  in  accordance  with  the  rule 
then  announced  the  claim  of  plaintiffs  in  error  was  a  com- 
petent set-off. 

The  only  further  point  raised  by  the  assignments  of  the 
petition  in  error,  which  is  argued,  is  in  relation  to  the  action 
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of  the  court  by  which  it  declared  and  established  the  lien 
of  the  attorneys  for  the  defendants  in  error  paramount  and 
superior  to  the  set-off  of  plaintiffs  in  error.  The  lien  of 
an  attorney  for  compensation  is  provided  for  in  section  8,, 
chapter  7,  Compiled  Statutes,  1893,  as  follows:  "An  at* 
torney  has  a  lien  for  a  general  balance  of  com|)ensatioi» 
upon  any  papers  of  his  client  which  have  come  into  his- 
possession  in  the  course  of  his  professional  employment; 
upon  money  in  his  hands  belonging  to  his  client,  and  in  the 
hands  of  the  adverse  party  in  an  action  or  proceeding  in 
which  the  attorney  was  employed  from  the  time  of  giving 
notice  of  the  lien  to  that  party.''  This  court  considered 
the  right  to  a  lien  conferred  upon  attorneys,  by  the  sectioD 
of  our  statutes  just  quoted,  in  the  case  of  Boyer  v.  Clarke 
3  Neb.,  161,  cited  by  counsel  for  defendants  in  error  in 
support  of  their  position  in  this  case.  The  case  referred 
to  was  an  action  to  set  off  a  judgment  in  favor  of  Boyer 
against  one  in  favor  of  Clark.  McCandless,  who,  as  at- 
torney for  Clark,  had  obtained  the  judgment  in  his  favor 
involved  in  the  action,  claimed  a  lien  on  the  judgment  for 
the  compensation  for  his  services  in  securing  it,  and  also  it» 
assignment  to  him.  In  relation  to  the  lien  of  an  a( torney 
it  was  then  stated  as  a  general  rule  of  law  Ihat  ^'the  lie» 
of  an  attorney  upon  a  judgment  obtained  by  him,  to  the 
extent  of  his  reasonable  fees  and  disbursements,  is  para- 
mount to  any  rights  of  the  parties  in  the  suit,  or  to  any 
set-off;"  and,  in  support  of  the  rule  announccil,  the  learned 
judge  who  wrote  the  opinion  cited  the  case  of  Shapley  r» 
Bellows,  4  N.  II.,  353,  in  which  the  parties  liad  executions 
upon  judgments  in  the  hands  of  the  sheriff,  the  rights  relative 
to  the  executions  being  such  that  under  a  statute  of  the  state 
of  New  Hampshire  either  party  was  entitled  to  have  one 
execution  set  off  against  the  other  by  the  officer.  An  attor- 
ney had  a  lien  upon  one  of  the  judgments,  the  basis  for 
one  of  the  executions,  for  his  fees  and  disbursfement^  in  the 
suit  in  which  it  was  obtained.     It  was  held  in  respect  to 
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the  lien  of  the  attorney :  ^'An  attorney  has  a  lien  upon  a 
jadgment  to  the  extent  of  his  fees  and  disbursements  in 
the  suit  in  which  it  was  obtained^  and  this  right  of  lien 
18  paramount  to  nny  right  of  the  parties  in  the  suit  to  have 
mutual  executions  against  each  other  set  off  one  against 
the  other/'  The  rule  established  by  this  court  in  Boyer 
V.  Clark  has  been  followed  in  Ward  «.  Watson,  27  Neb., 
768,  Origga  v.  White^  5  Neb.,  467,  and  Rice  v.  Day,  33 
Neb.,  204,  and  quoted  with  approval  in  some  other  eases 
in  this  <!Ourt,  but  they  have  been  causes  in  which  it  was 
sought  to  have  one  judgment  set  off  against  another,  and 
as  to  one  of  which  judgments  the  lien  of  an  attorney  for 
fjes  had  attached,  or  where  the  rights  of  an  attorney  in 
an  action,  to  a  lien  for  compensation  due  him  for  services 
therein  on  money  in  the  hands  of  the  adverse  party  and 
which  was  the  subject  of  the  litigation  and  who  had  given 
the  proper  notice  of  his  lien  for  his  fees  in  the  action,  under 
certain  circumstances  to  be  permitted  to  ))ecome  a  party  to 
the  suit  and  continue  the  litigation  to  final  determination  or 
judgment,  so  that  the  amount  due  his  client  might  be  as- 
certained and  his  lien  be  enforced,  was  to  be  determined, 
and  in  none  of  the  cases  presented  in  this  cr>\\rt  in  which 
the  right  of  an  attorney  to  a  lien  for  his  fees  was  consid- 
ered and  adjudicated  was  the  question  in  the  case  at  bar 
discussed  or  settled.  By  our  statute  an  attorney  is  accorded 
a  lien  "  for  a  general  balance  of  compensation  *  ♦  ♦ 
upon  money  *  *  *  jn  the  hands  of  the  adverse  party, 
in  an  action  or  proceeding  in  which  the  attorney  was  em- 
ployed, from  the  time  of  giving  notice  of  the  lien  to  that 
party."  What  money  is  in  the  hands  of  the  adverse  party 
is  the  subject-matter  of  the  litigation  and  to  be  ascertained 
by  the  final  determination  of  it  and  the  court's  judgment. 
The  amount  apparently  or  which  it  is  claimed  is  in  the 
hands  of  the  adverse  party  must  be  liable  to  be  lessened  by 
any  and  all  projier  and  available  defenses  in  the  action. 
It  can  be  no  more  than  is  truly  owing  by  the  adverse  liti- 
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ganty  for  do  more  than  thia  can  be  said  or  claimed  to  be  in 
his  bands  belonging  to  the  other  party,  and  in  this  case, 
having  determined  that  the  claim  of  the  plaintiffs  in  error 
ivas  a  proper  matter  of  set-off  in  the  pending  action,  it  was 
available  as  a  defense  for  them,  and  so  long  as  any  part  of 
it  remained  unextinguished  in  this  suit,  there  could  be  no 
money  in  the  hands  of  plaintiffs  in  error  to  which  the  lien 
of  the  attorneys  could  attach.  '^In  an  action  which  is 
subject  to  a  set-off,  and  which  is  so  barred,  the  attorney's 
claim  for  services  must,  like  the  plaintiff's  demand,  yield  to 
the  set-off  as  it  would  to  any  other  available  defense  to  the 
action."  {Robertson  v.  Shutt,  9  Bush  [Ky.],  660.)  "The 
statute  (Code,  sec  214)  provides  that  an  attorney,  by  giv- 
ing the  proper  notice,  may  have  a  lien  for  his  compensation 
upon  money  due  his  client  in  the  hands  of  the  adverse 
party,  in  an  action  or  proceeding  in  which  the  attorney 
claiming  the  lien  was  employed.  ♦  «  *  Xhe  spirit 
and  meaning  of  the  law  is  that  the  attorney  may  have  a 
lien  ui>on  the  amount  which  is  ultimately  found  to  be  dne 
his  client.  Any  other  construction  of  the  statute  would  be 
obviously  inequitable  and  unjust.''  {Tiffany  v.  Stewart^  14 
N.  W.  Rep.  [la.],  241.)  See,  also,  NicoU  c.  NicoU,  16 
Wend.  [N.  Y.],  443;  Popplewell  v.  Hill,  18  S.  W.  Rep. 
[Ark.],  1054.)  The  judgment  of  the  district  court  was 
erroneous  and  must  be  reversed  and  the  cause  remanded. 


Revebsed  and  remakded. 
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Abandonment.    See  Homestead,  2,  3. 
Acoidentlnsuranoe.  See  Contbacts,  3.  Insubanob,  1-7. 
Accounting.    See  Pleading,  6.    Res  Adjudicata,  2. 
Actions.    See  Ck)NTRACT8, 2.    Equity.    Homestead,  1.    In- 

SUEANOB,  5-7.      MOBTOAGBS,  1,  2.     QUIETING  TiTLB. 

Quo  Warranto.     Sales,  3.     Telegraph  Compa- 
nies, 9. 
Eight  of  appellant's  attortaey  to  litigate  a  claim  for  fees  in  a 
case  nvhere  the  parties  entered  into  a  settlement  and  agree- 
ment to  dismiss  the  appeal  before  the  claim  ior  the  lien 
was  filed.     Sheedy  v.  MeMurtry 499 

Administration  of  Estates.      See  Wills. 

Agency.    See  Principal  and  Agent. 

Alimony.    See  Divorce. 

Alteration  of  Instruments. 

1.  Evidence  as  to  alteration  of  a  note.    Barmhy  o.  fToT/e......    77 

2.  An  alteration  by  one  party,  without  the  knowledge  of  the 
other,  which  neither  varies  nor  changes  the  meaning  or  le- 
gal effect  of  the  instrument,  is  immaterial  and  will  not 
invalidate  it.     Fisherdick  v.  Button 122 

3.  The  materiality  of  an  alteration  is  a  question  of  law  for 
the  court     Id. 

4.  The  question  of  alteration  should  not  be  submitted  to  the 
jury  where  it  is  immaterial.     Id, 

6.  The  fraudulent  erasure  of  the  payee's  name  from  a  note, 
and  substitution  of  another  without  the  consent  of  tho 
maker,  is  a  material  alteration,  and  invalidates  the  paper 
even  in  the  hands  of  a  bona  fide  holder.  Erickson  v.  First 
Nat.  Bank  of  Oakland 822 

Amendments.    See  Plbading,  6-9. 

Animals. 

1.  The  herd  law  (ch.  2,  art.  3,  Comp.  Stats  )  applies  to  culti- 
vated lands  within  a  metropolitan  city,  though  the  mayor 
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And  ooancil  thereof  may,  by  ordinance,  provide  for  im- 
pouDding  animals.     Livffonner  v.  Amhler. 316 

2.  A  person  who  takes  up  trespassing  animals  and  holds  pos- 
session under  the  herd  law  must  feed,  water,  and  care  lor 
them;  but  he  is  only  required  to  exercise  such  care  as 
would  be  exercised  by  a  person  of  ordinary  prudence  under 
the  circn  m^tances.    Biehardstm  s.  Salatcad 606 

Appeal.    See  Rkvirw. 

1.  The  failure  to  perfect  an  appeal  operates  as  an  affirmance 
of  the  judgment  as  against  the  signers  of  an  appeal  bond. 
Flannagan  v,  Cleveland 58 

2.  A  party  free  from  fault  or  laches  will  not  be  deprived  of 
his  right  of  appeal  because  a  clerk  of  the  district  court 
&iled  to  prepare  a  transcript  of  the  proceedings  within  six 
months.    Continental  Building  dt  Loan  Aaweiation  v.  Milh,  136 

3.  An  appellant,  against  whom  there. was  no  finding  below 
may  be  released  from  payment  of  costs  where  the  appeal 
from  a  judgment  against  the  other  appellants  has  been 
dismissed.     Scott  v.  Cornish 376 

4.  A  mandamus  proceeding  can  only  be  reviewed  by  petition 

in  error.     State  v,  Jff holder. 497 

6.  Right  of  appellee  to  dismissal  of  appeal  by  plaintiff  pur^ 
suant  to  a  settlement  with  the  latter  in  an  action  to  en- 
force specific  performance  of  a  contract  for  the  purchase  of 
realty,  where  the  appellant's  attorney  claims  a  lien  for  fees 
and  expenses  and  asks  to  in  ter vene.    8  heedy  v.  McMurtry . . .  499 

6/  Where  appellant  in  a  justice's  court  files  an  appeal  bond 
in  time,  but  fails  to  file  the  transcript  in  the  district  court, 
the  appellee  may  file  it  there  and  have  the  appeal  dismissed 
or  a  judgment  rendered  in  his  favor.     Scott  r.  Burritl 755 

Appeal  Bonds.    See  Bonds,  2. 

1.  The  signers  of  an  appeal  bond  cannot  defend  an  action 
against  them  on  the  ground  that  the  appeal  was  not  per- 
fected.    Flannagan  V.  Cleveland 58 

%,  The  fact  that  the  judgment  debtor  has  property  out  of 
which  the  judgment  could  be  satisfied  is  no  defense  in  an 
action  against  the  signer  of  an  appeal  bond.     Jd 59 

3.  The  return  of  an  execution  unsatiitfied  U  not  a  condition 
precedent  to  the  right  of  a  jnd»raeni  creditor  tomsintain 
an  action  against  the  signer  of  an  appeal  bond.     Id, 

Appearance.    See  Evidbnck,  3. 

Appraisement.    See  Ejectment,  3.    Judicial  Sales,  2, 3. 
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Arbitration.    See  Ck)NTBAOT8,  6.    Insubanob,  14.    Rbs  Ad- 

JUDIOATA,  1. 

Aflsault. 

Under  mi  infoniMitioB  charging  an^aaBaalt  with  intent  to 
morder,  the  conyictlon  was  set  aside  becaose  the  instroo- 
tions  of  the  coart  had  the  effect  of  withdrawing  from  the 
Jnry  the  qnestion  of  defendant's  guilt  of  a  lower  grade  of 
asBanlt     Dolanv.  State 644 

Assessments.    See  Countibs,  2.    Insubancb,  3,  4. 

Assignments.    See  Ck)NTBA0T8,  1.    Mobtgaoks,  6.    Nbgo- 

TIABLB  INSTBUHBNTS,  1.      PABTNBBSHIP,  9. 

Assignments  for  Benefit  of  Creditors.    See  Yoluntabt 

'   AS8IONMBNT8. 

Assignments  of  Error.    See  Rbview,  27-33. 

Assumpsit. 

Evidence  held  anfBcient  to  snpport  a  verdict  for  defendants 
in  an  action  to  recover  the  valne  of  lumber  alleged  to  have 
been  boaghtby  them.    BtishneU  v.  Chamberlain^ 751 

Attachment.  ^  Estoppel,  4.  Faotors  and  Bbokbbs,  2. 
Fbaudulbnt  ConybyancbSi  2.  Receivrbs.  Sbt- 
Off,  2. 

1.  Where  plaintiff  alleges  in  his  petition  that  one  defendant 
bought  goods  on  credit  and  turned  them  over  to  other  de- 
fendant to  be  disposed  of  for  the  joint  benefit  of  both,  it 
is  proper  for  the  conrt,  on  motion  to  dissolve  the  attach- 
ment, to  consider  whether  such  privity  existed  between 
the  defendants.     Standard  Stamping  Co,  v.  Hetzel 105 

2.  A  plaintiff  who  levies  an  attachment  upon  property  as 
that  of  defendant  cannot  deny  the  latter's  ownership  on 
motion  to  dissolve.     Id, 

3.  A/iiere  an  attachment  has  been  dissolved  after  a  hearing 
upon  the  merits,  affidavits  for  additional  special  findings 
may  be  striclcen  from  the  files.     Id. 

4.  The  lien  of  an  attachment  is  superior  to  rights  created  by 
unrecorded  notes  given  for  the  purchase  price  of  the  per- 
sonalty upon  which  the  attachment  was  levied.  Neut 
Smne  Sewing  Machine  Co.  v.  Beats.,,, ...  81S 

Attorney  and  Client.    See  CoNTiMnAKCB,  2.    Wilub,  6, 6. 

Attorneys.    See  New  Tbial,  4. 

Attorneys'  Fees.    See  Constitutional  Law,  3,    Nbgotia- 
blb  Instbumbnts,  10. 
1.  Bnle  as  to  allowance  of  attorneys'  fees  fh>m  funds  under 
the  control  of  the  court.     McClarg  v,  StuU ITS 
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2.  PUintiif  on  forecloeare  of  a  Tftlid  tax  lale  eortifioate  is 
entitled  to  an  attorney's  fee  of  ten  per  cent  of  the  deerte. 
(Mffood  V.  Qrani .^. 360 

Attorneys'  Liens. 

1.  Sheedp  v.  McMurtr^ 499 

2.  The  lien  of  an  attorney  is  inferior  to  any  proper  aet-off  or 
other  aTailable  defense  of  the  sdverBe  party.  Field  o. 
MamMl, — 900 

Australian  Ballot  Law.  See  Elvctioms. 
Bailment.  8ee  Principal  and  Agbnt,  1. 
Ballots.    See  Elections,  4. 

Bill  of  Exceptions.  See  Instbuotions,  17.  Rvmw,  tl-14. 

1.  A  bill  of  exceptions  will  not  be  considered  for  any  pni^ 
pose  unless  properly  authenticated.    Ae^oa  v.  Johnson,..,    10 

2.  A  motion  for  the  extension  of  time  to  prepare  and  serve  a 
bill  of  exceptions  may  be  OTcrroled  where  the  applicant 
has  not  been  diligent.     Stein  v.  VmmnUe 133 

8.  In  order  to  authenticate  a  document  attached  to  a  record 
as  the  bill  of  exceptions  settled  in  the  district  court  there 
must  be  a  oertiieate  of  the  clerk  to  that  effect     Yenn^ 

V.  Central  City  Bank 402 

Jforfme.  FUlmore  County, 719 

4.  The  mere  stipulation  of  counsel  that  the  clerk  may  sign 
and  allow  a  bill  of  exceptions  ifl  not  sufficient  to  confer 
upon  him  authority  to  do  so.    Tenney  v.  Central  City  Bank,  402 

6.  In  order  to  confer  upon  a  clerk  authority  to  sign  and  allow 
a  bill  of  exceptions  it  must  appear  that  the  Judge  is  dead 
or  prevented  by  sickness  or  absence  from  signing  and  allow- 
ing the  bill,  or  the  parties  or  their  counsel  must  agree  upon 
the  bill  nnd  attach  their  written  stipulation.     Neleon  v 

Johnson 7 

Yenney  V.  Central  (ity  Bank., 402 

School  IHsiriel  r.  Cooper ^ 714 

Martin  r.  Fillmore  Counly... 719 

6.  A  bill  of  exceptions  should  begin  with  a  proper  caption, 
the  matter  should  be  systematically  arranged,  and  the 
Judge  should,  by  reference,  identify  the  exhibits.  Vaughn 
D.  OiYes 816 

Bonds.    See  Appeal  Bonds.    Ouabantt,  3.    Injunction's, 
3.     Principal  and  Surety,  12-6.    Set-Off,  2. 
1.  The  object  of  a  penalty  in  a  bond  is  to  fix  the  limit  of  the 
liability  of  the  signers.     Jlorrisanv.  Boggs.. 248 
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2.  A  ftnpenedens  in  a  forcible  entry  and  detainer  case,  ex- 
ecuted according  to  sec.  1090  of  the  Code,  is  not  Toid  for  a 
failure  to  fix  a  sum  of  money  as  a  penalty.     Id, 

Boundaries.    See  Municipal  Cobpobatioms,  3,  0. 

Breaoh  of  Contract.    See  Salks,  3. 

Brokers.    See  Factobs  and  Bbokbb& 

Building  Contracts.    See  Contbacts,  1, 9, 10. 

Burden  of  Proof.    See  Fbaudulent  Convbyanobs,  4. 

Carriers.    See  Railroad  Companies.    Stbbbt  Railways 
Tblkgbaph  Companies. 
1.  A  carrier  of  passengers  is  liable  for  personal  injnries  pro- 
dnoed  by  the  concurrent  negligence  of  its  servants  and 
third  persons.     St.  Joseph  A  Q,  I.  B,  Co,  o.  Hedge 440 

8.  A  passenger  who  is  placed  in  imminent  peril  through  the 
ucgligance  of  a  carrier  may  recover  for  injuries  received 
while  endeavoring  to  escape,  where  he  exercises  ordinary 
prudence  in  view  of  the  circumstances  as  they  appear  to 
him  at  the  time.     Id, 

Champerty.    See  Wills,  6. 

Charters.    See  Corpobations,  2. 

Chattel  Mortgages.     See  Attachment,  4.     Fbaudulent 
Conveyances,  3.     Replevin,  1. 
Instruments  discussed  in  the  opinion  tuld  to  he  chattel  mort- 
gagees rather  than  to  constitute  an  attempted  voluntary  a»- 
signment.     Kilpatnek-Koch  Dry  Goods  Co.  v.  Bremers 863 

Churches.    See  Religious  Societies. 

Circulars.    See  Iksubance,  5-7. 

Cities.    See  Municipal  Cobpobation& 

Clergymen.    See  Religious  Societies,  3. 

Clerk  of  District  Court.    See  Appeal,  3.     Bill  of  £z- 

CKFTIONS,  4,  6. 

Collateral  Security.    See  Negotiable  Instbumbnts,  3, 4. 

Commission  Merchants.     See  Factobs  and  Bbokbb& 
Pbincipal  and  Agent,  1. 

Compromise  and  Settlement.    See  Appeal,  5. 

The  settlement  of  a  doubtful  or  disputed  claim  is  generally 
a  sufficient  consideration  for  a  compromise,  but  to  have 
such  effect  it  is  essential  that  there  be  in  fact  a  dispute  or 
doubt  of  the  rights  of  the  parlies.  Fitzgerald  v.  Fitegeraid 
dt  Mallory  Construction  Co...... 464 
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Conditional  Sales.    See  Balks,  2. 

Conflict  of  Laws.    See  NEOoTrABLE  Instruments,  9. 

Id  the  absence  of  evidence  to  the  contrary,  the  laws  of  an- 
other state  will  be  presumed  to  be  the  same  as  those  of 

the  state  of  tile  forum.     Smith  v,  Mawn,^ 611 

Stark  ».  Olsen 646 

Consideration,    See  Compromisz  and  Settlement.    Ck)N- 
TBACTS,  3.    Fraudulent  Conveyances,  7,  a 

Conspiracy.    See  Coeporations,  8. 

Constitutional  Law. 

1.  Sea  7,art%  11,  of  the  oonstitntion  limits  the  legislatare  in 
the  regulation  of  telegraph  companies  to  correction  of 
abuses  and  prevention  of  unjust  discrimination.  Western 
Union  Tdegraph  Co.  v.  Call  Publishing  Cb 326 

2.  If  the  legislature  intended  by  sec  49  of  chap.  14,  Laws, 
1889,  to  repeal  sec.  76  of  the  general  road  law,  the  former 
section  is  void  under  sec  11,  art.  3,  of  the  constitution. 
State  V.  Cobb 434 

3.  Sec  45,  eh.  43,  Comp.  Stats.,  authorizing  an  attorney's 
fee  where  plaintiff  recovers  judgment  against  an  insurance 
company  on  a  policy  covering  realty,  is  valid.  /fi«.  Co,  of 
North  America  v.  BachUr 650 

Construction.    See  Statutes,  3. 

Contempt.    See  Injunction,  7,  8. 

Disobedience  of  an  injunction  allowed  by  a  county  judge  in 
an  action  brought  in  the  district  coart  is  a  contempt  against 
the  district  court.     WUber  o.  Woollep 739 

Contests.    See  Wills. 

Continuance. 

1.  Affidavits  used  on  the  hearing  of  a  motion  for  ooiitinu- 
ance  cannot  be  considered  in  the  appellate  court  unless 
preserved  by  a  bill  of  exceptions.     Nelson  r.  Johnson 7 

^  An  attorney  who  is  unprepared  for  trial  when  his  case  is 
called  should  make  such  a  showing  for  postponement  as  lies 
within  his  power.     Corbett  v.  Nat  Bank  of  Commerce 230 

Contracts.    See  Alteration  of  Instruments.    Corpora- 
tions, 1.    Evidence,  2.    Guaranty.    Insurance. 
Landlord  and  Tenant,  1,  2.    Mechanics*  Liens, 
8-10.     Negotiable    Instruments,   9.     Principal 
AND  Agent,  1,  3.    Sales.    Telegraph  Companies. 
1.  An  assignment  of  money  to  be  earned  in  the  future  under 
an  existing  contract  ia,  in  equity,  yalid  and  enforceable. 
Perkins  v.  Butler  Count$^ 110 
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2.  One  who  predicates  his  right  to  relief  upon  his  alleged 
performance  of  the  terms  of  a  contract  most  show  that  he 
complied  with  each  requirement  Omaha  Consolidated 
Vinegar  Co.  v.  Bum» 21 

3.  The  agreement  of  an  employe  of  a  railroad  company,  upon 
heooming  a  member  of  the  relief  department,  that  accept- 
ance of  relief  fonds  should  release  the  company  from  lia- 
bility for  damages  in  case  of  injury,  is  not  against  public 
policy  or  without  consideration.     Chicago^  B.  db  Q.  B.  Co, 

V.  Bell 44 

4.  Contracts  made  by  persons  who  are  directors  of  two  rival 
corporations,  with  respect  to  subjects  in  which  corporate 
interests  are  adverse,  are  voidable  utaless  ratified  by  non- 
oonsenting  stockholders.  Fitzgerald  v.  Fttzgerald  dk  MaU 
lory  Construction  Co 464 

5.  The  illegality  of  an  agreement,  unless  disclosed  by  the 
pleadings  or  proofs  of  the  party  claiming  through  it,  must, 
in  order  to  be  available  to  the  adverse  party,  be  specific- 
ally pleaded.     Id, 

6.  Failure  of  a  party  to  comply  with  a  provision  to  sub- 
mit to  arbitration  in  case  of  a  dispute  U  not  a  deiense  in 
an  action  on  a  contract.     Such  agreements  are  void  as 

'  against  public  policy.     National  Matonic  Accident  AnodO' 

tion  V.  Burr 268 

/as.  Cb.  of  North  America  v.  Bachler, 650 

7.  The  validity  of  a  provision  in  an  insurance  contract  re- 
quiring the  insured,  before  bringing  suit,  to  furnish  a 
certificate  of  a  notary  public  of  the  former's  moral  char- 
acter, financial  standing,  and  the  officer's  opinion  as  to 
whether  the  loss  occurred  from  the  fraud  of  the  insured, 

is  doubtful.     Home  Fire  Ine,  Co,  v,  Hammang 668 

6.  Construction  of  a  provision  in  a  contract  for  the  sale  of 
land  authorizing  the  vendor  in  case  of  default  in  a  pay- 
ment to  take  immediate  possession.  Ellsworth  r.  Mc' 
DotoeU 708 

9.  Under  a  building  contract,  the  owner,  by  reserving  the 
right  to  make  payments  by  assuming  lumber  bills,  does 
not  assume  payment  of  bills  of  which  he  had  no  knowl* 

edge.     O^Rourke  c.  Burke 822 

10.  The  reservation  in  a  building  contract  of  the  right  to 
change  the  pinns  implies,  as  against  the  contractor's  guar- 
antor, that  the  changes  shall  be  sach  as  might  reasonably 
be  considered  within  the  contemplation  of  the  parties 
when  the  contract  was  made.    Id. 

62 
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Contribution.    See  Pbinoipal  and  Subbtt,  6-10. 

ConTersion. 

Where  a  person  who  cares  for  liTe  stock  under  an  agreement 
to  feed,  sell,  and  deliver  to  the  owner  the  proceeds  after 
deducting  expenses,  appropriates  the  proceeds  to  his  own 
use,  the  measure  of  damages  in  an  action  against  him  is 
the  amonnt  of  snch  proceeds.     MeCrtady  v,  Phiilips. 790 

Conveyanoes.    See  Chattel   Mobtuaoes.     Fraudulent 

CONVBTANCBB.       MOBTGAGES.      VOLUNTABY    ASSIQN- 
ICENTS. 

Ck>rporation8.    See  Pabtnership. 

1.  Oontract  set  out  in  opinion  construed,  and  kdd  to  be  a 
subscription  to  the  capital  stock  of  a  manufacturing  com- 
pany.    Lincoln  Shoe  Mfg.  Co.  v,  Sheldon • 98(^ 

Lincoln  Shoe  Mfg.  Oo.  v.Seifert 536^ 

2.  A  corporation  is  formed  under  general  laws,  and  those  laws 
and  the  articles  of  incorporation  constitute  its  charter. 
Lincoln  Shoe  Mfg.  ()o.  v,  Sheldon... 281 

3.  The  fact  that  all  the  stock  authorised  by  the  articles  of 
incorporation  of  a  manufacturing  company  has  not  been 
subscribed  is  not  a  defense  in  a  suit  upon  a  con  tract  of  sub- 
scription where  ten  per  cent  of  the  stock  has  been  sub- 
scribed.    Id. 

4.  Where  the  charter  or  powers  of  a  railroad  company  are  not 
shown  by  the  pleadings  or  evidence,  the  court  will  not 
presume  that  the  act  of  the  company  in  organising  and 
conducting  a  relief  department  is  ultra  viree.    Chicago,  R. 

dt  Q.  R.  Co.  V.  Bell U 

5.  Meaning  of  the  term  *' scope  of  authority,"  as  used  in  the 
law  defining  the  liability  of  corporations  for  the  tortious 
acts  of  their  officers  and  agents.     Fitzgerald  v.  Fitzgerald 

dt  MaUory  Construction  Co 46S 

8.  Persons  who  are  directors  of  two  corporations  have  no  im- 
plied authority  to  bind  either  by  contracts  with  respect  to 
subjects  in  which  their  interests  are  adverse.    Id 464 

7.  Authority  of  directors  of  a  railroad  company  to  sell  at  a 
discount  below  value  its  corporate  bonds  earned  by  a  con- 
struction company  in  building  a  railroad,  and  liability  of 
the  railroad  company  to  minority  stockholders  of  the  con- 
struction company  for  the  loss  occasioned  by  such  a  sale 
where  the  directors  have  a  coutroUiug  interest  in  both 
companies.    Id 46S 

8.  It  was  held  that  a  certain  loan  to  a  construction  company 
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of  tbe  bonds  of  a  railroad  company  by  tbe  president  tbereof  . 
was  a  persfuial  transaction  in  whicb  tbe  latter  corporation 
bad  no  interest,  and  tbat  it  was  not  made  in  pnrenance  of 
a  conspiracy  to  wreck  tbe  constraction  company.    Id, 464 

Costs.    See  Appeal,  3.    Attorneys'  FEEa    Constitutional 

Law,  a  * 

1.  Motion  to  retaz  and  a  mling  tbereon  are  essential  parts  of 
a  record  to  review  tbe  taxation  of  costs  in  tbe  trial  court. 
Ins,  Co.  of  North  America  v,  BacMer,,..., 650 

2.  Costs  of  tbe  parties  sbonid  be  taxed  and  entered  on  tbe 
record  separately.    Kissinger  v.  Stalejf 784 

8.  A  judgment  of  a  jnstice  of  tbe  peace  reciting  tbe  amoant 
of  costs  plaintiff  is  to  recover,  and  referring  to  a  separate 
taxation  on  tbe  margin  of  tbe  docket,  is  a  sufficient  com- 
pliance witb  sec.  39,  cb.  28,  Comp.  Stats.,  in  reference  to 
taxation  of  costs.     Id, 

4.  Wbere  it  appears  from  statements  in  tbe  record  tbat  cer- 
tain items  of  costs  as  taxed  are  proper  cbarges  tbey  will 
be  presumed  to  be  correct  in  tbe  abeenoe  of  a  sbowing  to 
tbe  contrary.     Id. 

Counties.    See  Euixent  Dohain,  2, 5.     Highways. 

1.  County  commissioners  can  only  transact  tbe  busiuess  of 
tbe  county  at  reu^ular  se^ions  or  at  sessions  called  pur- 
suant to  law.     Morris  V,  Merrell 423- 

3.  County  commissioners  cannot,  during  adjournment,  witb- 
ont  a  call  for  a  special  session,  make  a  valid  order  for  tbe 
location  and  construction  of  a  drainage  ditcb,  and  an  aa- 
aessment  to  pay  for  an  improvement  made  under  snoh. 
circumstances  is  void.     Id, 

County  Clerks.    See  Mandamus,  2. 

County  Treasurer.    See  Tax  Deeds,  2. 

Courts,    See  Actions.    Contempt.   Judges.    Judgments,  6L 
Justice  of  the  Peace. 
L  Tbe  court  wbich  first  acquires  jurisdiction  of  tbe  subject 
of  an  action  will  retain  it  until  the  final  determination  of 
tbe  controversy.     Fitzgerald  v.  Fitzgerald  A  Mallory  Con^ 
tAruction  Co 46& 

5i.  Tbe  power  to  correct  errors  in  tbeir  own  proceedings  is 
inherent  in  all  courts  of  general  jurisdiction.  Wtber  v, 
KirkendaU 76^ 

Criminal  Law.    See  Larceny. 

1.  An  assignment  tbat  instructions  were  .erroneous  for  tbe 
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reaaon  ft  Terdict  shoold  hare  been  directed  for  defendanfc 
Qiider  the  eyidenoe,  will  not  be  examined  where  a  Terdict 
of  gatltj  is  jnstified  bj  the  proora.     Thompson  v.  State....  367 

%  An  aaaignment  of  error  as  to  giving  a  gronp  of  inatrac- 
tlona  may  be  overruled  when  it  is  foand  that  one  of  them 
h  ia  correct     Id. 

81  Where  the  aomame  and  initials  of  the  Chrlatian  name  of 
a  witness  appear  upon  the  information  it  is  a  anfficieot 
compliance  with  the  atatute  requiring  namea  of  the  atate'a 
witneaaea  to  be  indorsed  on  the  information.    Perrg  v.  State,  414 

4,  Accnaed,  noleaa  a  fngitiYe  from  justice,  is  entitled  to  a 
preliminary  examioation,  in  absence  of  a  waiver  thereof^ 
before  he  can  be  placed  upon  trial  under  an  information. 
CojgUld  V.  StaU.. 417 

(k  Accnaed  may  waiTe  a  preliminary  examination  when 
brought  before  the  magistrate,  or  when  called  upon  to 
plead  to  the  information.     Jd 418 

4k  It  ia  too  late  after  verdict  to  urge  the  objection  tliat  a  pre- 
liminary examination  has  not  been  had  for  the  crime 
charged  in  the  information.     Id. 

%  An  objection  that  there  haa  been  no  preliminary  examina- 
tion moat  be  raiaed  by  motion  to  quaah  or  plea  in  abate- 
ment before  going  to  trial.     Id. 

&  To  be  available  on  review,  alleged  errors  occurring  at  the 
trial  maat  be  pointed  out  in  the  motion  for  a  new  trial 
and  apecifically  aaaigned  in  the  petition  in  error.  Mad$eH 
V.  State 631 

fll  Bnlinga  not  objected  to  in  admitting  evidence  will  be  dia- 
regarded  on  review.     Thomptom  v.  State 386 

10.  It  ia  the  duty  of  the  court  to  preaeut  the  isaaea  to  the 
jury  whether  requested  or  not,  and  a  charge  which,  by  the 
omission  of  certain  elements,  has  the  effect  of  withdraw- 
ing from  the  jury  an  essentia)  issue  of  the  case  ia  erron- 
eoua.     Dolanv.  State 643 

IL  The  giving  of  an  oral  inatmction  over  defendant'a  objec- 
tion is  reversible  error.     Ehrlich  v.  State 810 

IfL  A  conviction  in  a  criminal  case  will  ordinarily  be  reversed 
whentfver  the  attorney  general,  after  an  examination  of  the 
record,  declines  to  file  a  brief  on  the  ground  that  the  judg- 
ment is  not  supported  hy  the  cTidence.    Otorge  «.  State...  757 

13.  The  defendant  in  a  criminal  prosecution  may  avail  him- 
self of  the  defense  of  the  statute  of  limitations  under  a 
plea  of  not  guilty.     Btmghn  r.  State 689 
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CuBtom  and  Usage. 

Burke  V.  Frye 5K26 

WmdBor  v.  ThnmpMn^ 229 

Damages.   See  Conversion.    Deceit.    Eminent  Domain,  1. 
FoBciBLE  Entry  and  Detainer,  1.    Highways. 
Intoxicating  Liquors.   Railroad  Companies.   R^ 
view,  3.    Sales,  3.    Street  Railways,  3.    Tele- 
graph Companies. 
1.  The  agreement  of  an  employe  of  a  railroad  eompany  that 
aooeptance  of  fanda  from  the  relief  department  shall  re- 
lease ihe  company  from  liability  in  case  of  iiijory,  is  not 
a  waiver  of  bis  right  to  sne  for  damnges  where  he  does 
not  accept  benefits.     Chicago,  B.  dk  Q.B.Co.  v.  Bell 44 

8.  The  amonnt  dne  npon  the  jad^ment  is  the  measure  of 
damsges  in  an  action  apon  an  appeal  bond.  Flannagan  v. 
Cleveland,^ 58 

SL  Where  a  telegraph  company  changes  a  message  in  trans- 
mission, and  conveys  incorrect  information,  it  is  liable  for 
resulting  damages.     Western  Union  Telegraph  Co,  r.  Kemp^  194 

4.  Mental  and  bodily  suffering  is  incapable  of  measurement 
by  any  fixed  rule,  and  the  damages  must  depend  largely 
upon  the  judgment  of  the  jury  under  the  circumstances 
of  each  case.     St.  Joseph  &  Q.  I.  B.  Co.  v.  Hedge. 450 

6.  Verdict  for  $3,000  for  personal  injuries  held  not  excessive 
under  the  evidence.    Id. 

8.  The  wrong  done  and  the  injury  sustained  must  bear 
toward  each  other  the  relation  of  cause  and  effect,  and  the 
damages  must  be  the  natural  and  proximate  consequence 
of  the  act  complained  of.  Fitzgerald  v.  Fitzgerald  <&  Mat* 
lory  Construction  Co 464 

7.  A  land  owner  who  is  negligent  in  making  improvements 
which  cause  surface  water  to  flow  upon  land  of  an  adjoin- 
ing proprietor  is  liable  for  damages.    Lincoln  &  B.  H.  B. 

(0.  V.  Sutherland 62H 

8.  A  person  who  takes  up  trespassing  animals  and  holds 
possession  under  the  herd  law  is  liable  lor  dania^«*s  result- 
ing from  negligence  in  caring  for  them.  Bicliurdaon  v. 
Halstead 606 

9.  Where  a  petition  against  a  county  for  damages  alleges 
that  a  county  ditch  has  been   constructed  through  and 
across  plaintiff's  land,  and  the  county  in  it^  answer  ad-  ' 
mitft  that  iact  without  pleading  payment,  a  verdict  for 
defendant  is  contrary  to  law.     Martin  v.  Fillmore  County ^  719 

10.  Where  chattels  are  injured  by  the  negligence  of  another 
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but  not  wholly  destroyed,  the  meaeare  of  damages  is  the 
differeooe  between  the  valne  of  the  property  immediately 
belore  and  immediately  after  theinjary.  Chieag^^  B,  dt  Q. 
B,  Co,  V.  Metealf 848 

11.  One  whose  chattels  hare  been  injored  by  the  negligence  of 
another  cannot  charge  the  latter  with  the  total  valne  of  the 
property  by  abandoning  it    Id 849 

Death  by  Wrongful  Aot.    See  Bailboad  Oompakixs,  4. 

Deceit. 

1.  In  an  action  for  deceit,  the  plaintiff  mast  show  that  a  di- 
rect and  actnal  loss  to  him  reealted  from  jnstifiably  rely- 
ing npon  the  false  representations  of  defendant.    Lorenzen 

V.  KanM9  City  Investment  Co 90 

2.  Where  plaintiff  alleges  in  an  action  for  damages  that  he 
disposed  of  his  property  below  its  yalne  through  false  rep- 
resentations, the  burden  is  on  him  to  show  that  he  wasin- 
flaenoed  by  deceit  and  thereby  induced  to  part  with  his 
propery.     McCready  v.  Phillips 790 

Deeds.    See  Tax  Dekds. 

Depositions. 

Correctness  of  adverse  ruling  on  a  motion  to  strike  from  a  de- 
position, during  trial,  an  answer  not  previously  objected  to, 
on  the  ground  that  it  stated  a  conclusion  of  the  witness  as 
to  the  effect  of  a  conversation,  instead  of  repeating  the  lan- 
guage used.      Woodworthv,  Thompson 311 

Disorimination.    See  Tslsgbaph  Companibs,  7. 

Dismissal. 

The  right  of  plaintiff  to  dismiss  the  action  at  any  time  is  not 
absolute,  and  the  court  may  impose  payment  of  costs  as  a 
condition  precedent.     Sheedy  v.  MeMurtry 499 

Distribution.    See  Executions. 

District  Courts.    See  Judges. 

Divorce. 

1.  The  court  has  no  jurisdiction  to  render  a  judgment  for  ali- 
mony against  a  non-resident  husband  who  did  not  appear, 
where  the  only  service  upon  him  was  by  publication  of 
notice.     Dillon  v.  Starin 881 

2.  The  provision  of  sec.  18,  ch.  25,  Comp.  Stats.,  for  restoring 
to  the  wife  her  property  when  she  obtains  a  divorce,  refers 
to  property  the  law  gives  the  husband  by  reason  of  the 
marriage  and  not  to  that  obtained  by  him  from  her  by  gilt 
or  contract.     Id. 
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Drainage.    See  Gountiks,  2.    Eminent  Domain,  %• 

JDuresB. 

1.  Where  money  is  neceesaril  j  paid  in  order  to  obtain  prop- 
ertjr  illegally  withheld,  the  transaction  may  be  avoided 
on  the  gronnd  of  compnlsion  though  not  amounting  to 
technical  daress.    Fitzgerald  v.  Fitzgerald  dt  Matlorjf  Con' 

gtrttelion  Co 465 

Weber  v,  Kiikendall 766 

S.  Threats  of  prosecution  and  immediate  impriHonraent  of  a 
husband,  which  OYercome  the  mind  and  will  of  himself 
and  wife  and  induce  them  to  sign  a  mortgage  which  they 
would  not  voluntarily  have  executed,  constitute  duress, 
and  avoid  the  mortgage.     Hargreavee  v.  Korcek 660 

XooleBiastioal  Courts.    See  Rblioious  Societiks.  . 

^Qectmexit. 

1.  Objections  to  appraisers'  report  made  under  the  occupying 
claimants  act  (ch.  63,  Comp.  Stats. )i  sbould  be  filed  on  or 
before  the  second  day  of  the  term  of  the  district  court 
next  after  the  filing  of  the  appraisement,  where  such  re- 
port is  made  and  filed  in  vacation.    Lothrop  v.  Miehaelson,.,  638 

d.  The  court  may  permit  such  objections  to  be  filed  out  of 
time,  but  it  is  not  reversible  error  to  refuse  so  to  do  where 
no  abuse  of  discretion  is  shown.     Id, 

3.  The  improvements  must  be  appraised  from  a  view  of  the 
premises.  Appraisers  have  no  authority  to  take  the  testi- 
mony of  witnesses.     Id. 

4.  The  measure  of  recovery  of  an  occupying  claimant  is  the 
amount  the  real  estate  increased  in  value  by  reason  of  the 
improvements,  and  not  the  cost  of  making  the  same.     Id, 

5.  Delendant  may  interpose  any  legal  or  equitable  defense 
which  negatives  plaintiff's  right  of  possession.  Wanser  v. 
Lucas. 769 

6.  The  declarations  of  a  former  owner  of  land  are  not  ad- 
missible as  against  those  claiming  under  him  when  made 
after  he  has  conveyed  the  land.  Consolidated  Tank  Line 

Co,  V.  Pien 887 

Sleotion.    See  Mortgages,  1. 

ISleotions. 

1.  A  student  who  resides  at  the  seat  of  a  university  may  vote 
there  if  otherwise  qualified.     Berry  v.  Wilcox 83 

2.  Voting  places  of  university  students.     Id, 

3.  Residence  of  students  of  a  university.    Id^ 
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Bleotions— eMMNuM. 

4.  Ad  officer  charged  with  the  preparation  of  official  hallots 
is  allowed  some  discretion  in  the  anrangement  of  party 
names.   Woodi  v.  SUtU 48l> 

Smlnent  Domain.    See  Hiqhways. 

1.  Competent^  of  eyideoce  of  a  witness  who  based  his  esti- 
mate of  the  value  of  land  taken  for  railroad  purposes  on 
the  value  of  othe^  land,  taking  into  consideration  the  cost 
of  removing  the  difference  in  conditiona  Chicago^  R,  I, 
dtp,  B.  Cb.  «.  Qriffiih 690 

%  The  owner  of  land  appropriated  by  a  county  for  a  drain- 
age ditch  is  entitled  to  recover  the  value  of  the  land 
taken  and  any  damage  to  the  land  not  appropriated  less 
special  benefits  to  the  latter.    Martin  e.  FiJlmore  Countf^  71^ 

8L  To  constitute  an  appropriation  of  land  it  is  not  necessary 
that  the  owner  be  deprived  of  the  fee.     Id. 

4.  Land  is  appropriated  when  it  is  so  taken  as  to  deprive  the 
owner  of  the  use  thereof.     Id. 

5.  It  is  only  when  the  owner  is  not  deprived  of  the  occu- 
pancy of  land,  but  merely  sufTera  an  incidental  damage 
thereto  because  of  the  proximity  of  sn  improvement,  that 
benefits  may  be  set  off  against  such  damage.     Id. 

Equity.    SeeDuBESS.   Injunction.  Insurance,  5.    Lachbs. 

Partnership,  2, 7.    Set-Opf,  1. 

Discussion  of  petition  for  an  accounting  in  equity  against  a 

defaulting  county  treasurer  and  the  sureties  on  his  official 

bonds  duriDg  two  terms  of  office,  and  right  of  sureties  to 

a  jury  trial.     Kuhl  v.  Fierce  Counfp  684 

Error  Frooeedings.    See  Review. 

Estoppel.    See  Insurance,  7, 31. 

1.  An  employe  of  a  rsilroad  company  who  accepts  from  the 
relief  department  benefits  for  an  injury,  under  an  agree- 
ment of  membership  releasing  the  company  from  liability 
in  case  of  sach  acceptance,  is  estopped  from  suing  for  dam- 
ages.    Chicago^  B.  <&  Q.  B.  Co.  v.  BeU i& 

3.  In  an  action  on  an  appeal  bond  the  signers  are  estopped 
from  making  the  defense  that  the  appeal  was  not  perfected. 
Ftannngnn  v,  Cleveland 5ft 

8.  A  plaintiff  who  levies  an  attachment  on  property  as  that 
of  defendant,  cannot  deny  the  latter's  title.  Standard 
Stamping  Co.  v.  Hefzel 10ft 

4.  An  attachment  having  been  issued  against  a  defeadant» 
the  plaintiff  churning  to  have  acquired  a  lien  by  virtue  of  a 
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gariiiahmant  ibnndad  upon  aTermeiits  tbat  the  gamishee 
bad  pmparty  of  the  defendant  in  bis  poflseasion,  cannot  be 
beard  to  insist  tbat  tbe  defendant  is  witbont  standing;  to 
mave  a  discbarge  of  tbe  attacbment  because  in  fact  he  bad 
no  interest  in  the  property.  Kilpatriek-Koeh  Dry  Goods 
Co.  V.  Bremen.^ 803 

&  The  facts  eonstitnting  an  estoppel  in  pai$  must  be  pleaded. 
Eriek$onv.  Fint  NaU  Bank  of  Oakland,^ 022 

8.  To  create  an  estoppel  in  pai$  tbe  party  in  whose  fbTor  the 
estoppel  operates  mnst  have  altered  his  position  in  reliance 
upon  tbe  words  or  conduct  of  tbe  party  estopped.  Lin- 
ganner  v.  Ambler, 316 

7.  A  connty  will  not  be  permitted  to  nrge  a  state  of  facts, 
brought  about  by  the  neglect  of  the  legal  duties  of  its 
county  board,  to  deprive  tbe  sureties  on  tbe  county  treas- 
urer's official  bond  of  their  right  to  a  jury  trial.  Kuhl  9. 
Fierce  County 664 

Svidenoe.  See  Attaghmbnt,  1.  Conflict  of  Laws.  Ooa- 
POBATIONS,  4.  Damages,  4.  Ejectment,  6.  Emi- 
nent Domain,  1.  Fbaudulent  Conveyances,  9, 10. 
Insurance,  6,  6,  28.  Landlord  and  Tenant,  1. 
New  Trial,  1.  Partnership,  12.  Pleading,  9. 
Bape.  Ratification.  Replevin,!.  Usury.  Wills, 
2-4. 

1.  A  letter  identified  as  being  in  tbe  handwriting  of  a  party 
to  tbe  action  may  be  admitted  in  evidence  though  the 
signature  thereto  is  denied  by  the  person  charged  with 
writing  it     Burgess  v.  Burgess ^ 16 

2.  In  an  action  against  a  guarantor  to  recover  tbe  purchase 
price  of  goods,  the  terms  of  the  written  guaranty  cannot 
be  varied  by  parol  evidence  that  tbe  credit  bad  been  lim- 
ited to  a  certain  fixed  period.     Maxwell  v.  Burr 31 

8.  Whether  a  warrant  of  attorney  issnfficient  under  the  laws 

of  another  state  to  authorize  the  appearance  entered  there-      * 
under,  is  a  qaestion  to  be  determined  from  tbe  evidence 
as  to  the  laws  of  that  state.     Snyder  v.  CrUchfield 66 

4u  Tbe  admission  of  a  party  sought  to  be  charged  that,  at  a     • 
certain  time, he  had  a  conversation  in  given  terms  by  tele- 
phone, renders  immaterial  the  objection  that  independ- 
ently of  such  admission  there  was  no  direct  evidence  of 
the  scope  of  snch  conversation.     Nebraska  Nat  Bank  e. 
Burke 234 

6^  A  certified  copy  of  the  record  of  a  case  in  an  appellate 
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coart  is  adminible  to  proTe  trial  and  jadgment  thcrola 
where  tboee  ftete  are  in  iasoe  in  another  ease.  JferHwn 
v.Bogg4^ MB 

6L  Sofflciencj  of  evidence  to  con^titnte  abandonment  of 
homestead  where  claimant  voted  while  absent  Coreg  «. 
BehtMer 870 

7.  The  prod  action  of  expert  testimony  is  nnneceesary  in 
proving  that  a  railroad  company  negligently  constrncted 
an  embankment  across  a  draw,  causing  surface  water  to 
flow  upon  farm  laod^  to  the  damage  of  the  owner.  lAmr 
coin  A  B.  H,  R,  Co.  o.  Stitherland^ 696 


Hee  Bill  of  £xc£PTI0K8.    Tbial,  9, 12. 
Bxeoutions.    See  Appeal  Bonds,  3.    Factors  and  Bbok- 

BBS,  2.      UOMESTKAD,  1.      PaBTNSBSHIP,  4. 

1.  The  proceeds  of  a  sale  of  a  defendant's  goods  nnder  aeT- 
eral  ezecntions,  issued  during  the  term  of  the  district 
court  at  which  the  judgments  were  rendered  therein,  or 
within  ten  days  tbereaiter,  should  be  distributed  pro  rote 
among  the  execution  creditors,  though  the  writs  were  do* 
livered  to  the  sheriff  on  different  days.     Moorea  v.  Peytke,  405 

2.  Where  two  or  more  exeentions  against  a  debtor  are  deliv- 
ered to  the  sheriff  on  the  same  day  the  proceeds  of  sale 
shonid  be  distributed  pro  rata  among  the  execution  cred- 
itors.    Id. 

3.  In  other  cases  the  execution  first  delivered  must  be  first 
satisfied.     Id. 

Exempliflcations.    See  Judomrnts,  1. 

EzemptiODB.    See  Homrstrad. 

Factors  and  Brokers. 

1.  The  relation  of  a  factor  for  the  sale  of  goods  in  that  of  a 
trustee  for  his  principal.     National  Cordage  Co.  v.  SisM.....  148 

2.  Property  in  the  possession  of  a  factor,  to  be  sold  lor  the 
benefit  of  his  principal,  is  not  liable  to  execution  or  attach- 
ment in  sati»facliou  of  the  debts  of  the  factor.     Id. 

3.  Where  a  coosigiiment  is  made  to  a  commission  merchant 
withoat  instructions,  the  consignee's  authority  cannot  be 
delegated,  and  ma»t  be  exercised  at  the  place  to  which 
the  consignment  was  made.     Burke  v.  Fn/e 22S 

False  Bepresentations.    See  Deceit.     Insurance,  28. 
Fees.    See  Costs.    T.\x  Deeds,  2. 
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Forcible  Entry  and  Detainer. 

1.  Where  a  Judgment  of  restitation  is  affirmed  the  efgners  of 
defendant's  appeal  bond  are  liable  for  costs,  and  the  reason- 
able rent  of  the  premises  daring  the  wrougfnl  possession. 
Sec  1030  of  the  Code  fixes  the  measure  of  damages  for 
which  the  signers  of  the  bond  are  liable.  Morrinon  v. 
Bogg$, 248 

8.  Sec.  1023  of  the  Code  was  enacted  to  provide  a  snmmarj 
remedy  to  obtain  possession  of  realty  from  one  who  un- 
lawfnlly  and  forcibly  entered  and  detained  possession,  or 
from  one  who,  having  lawfally  entered,  anlawfnlly  and 
forcibly  detained  possession.     Blackford  v,  Frenzer 829 

8,  The  complaint  need  not  aver  facta  which  show  that  the 
defendant  unlawfully  and  forcibly  detains  possession  of 
the  premises,  but  is  sufficient  when  in  the  language  of  the 
statute.     Id. 

Foreign  Judgments.    See  Judomentsi  l^. 

Foreign  laawB.    See  Evidence,  3.    Statutes,  3,  4. 

Forgery. 

Yarianoe  between  copy  of  instrument  in  the  information  and 
copy  in  the  complaint     Coffidd  v.  State, 417 

Frauds.    See  Fraudulent  Conveyances. 

Fraudulent  Conveyanoes. 

1.  An  insolvent  partnership  may  pay  part  of  its  creditors  in 
full  to  the  exclusion  of  others  where  such  payment  is 
made  with  an  honest  purpose.     Richards  v,  Leveille 38 

S.  In  an  action  by  an  attaching  creditor  to  vacate  a  mortgage 
for  fraud,  evidence  that  it  was  not  delivered  until  after 
levy  of  attachment  is  irrelevant  where  plaintiflf  alleges, 
and  the  answer  admits,  that  the  mortgage  was  delivered 
before  the  writ  was  levied.  First  Nat.  Bank  of  Wymore  «• 
Myera 306 

8.  In  a  contest  between  a  vendee  and  vendor's  creditors  the 
burden  is  on  the  latter  to  Rhow  a  fraudulent  intent  on 
part  of  the  vendor  and  participation  therein  by  vendte, 
where  the  vendee  took  immediate  possession  of  goods 
under  the  conveyance  and  retained  it.     Blumer  v.  Bennett^  873 

4.  Where  a  sale  of  goods  is  not  followed  by  a  change  of  pos- 
session, the  presumption  is  that  it  was  made  to  hinder, 
delay,  or  defraud  creditors  of  the  seller,  and  in  a  contest 
with  such  creditors  the  burden  is  on  the  purchaser  to 
prove  that  he  purchased  in  good  faith  for  value.  Huyder 
V.  Dangler 601 
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5.  A  oooTeyanoe  of  goods  for  the  pnrpose,  on  the  pftH  of  the 
■eller  with  koowledge  of  the  boyer,  of  hindering,  delay- 
ing, or  defrauding  creditors  is  Toid  aa  to  them,  though  the 
seller  be  solvent.     Id^ ^....  602 

6.  All  creditors  of  a  seller,  at  any  time  the  goods  remained  in 
his  possession  or  under  his  control,  are  within  the  protec- 
tion of  the  statute  against  fraudulent  conveyances.     Id. 

7.  A  oonyeyance  of  land  from  a  husband  to  his  wife  may  be 
sustained  when  resting  upon  a  sufficient  money  considera- 
tion.    Wanaer  v.  Lucas 750 

8.  Advancement  of  money  to  a  husband  by  his  wife  out  of 
her  separate  estate,  held,  under  the  evidence,  to  be  a  suffi- 
cient consideration  for  a  conveyance  of  land.     Id. 

0.  Where  the  eiTect  of  a  conveyance  from  one  relative  to  an- 
other is  to  deprive  the  vendor's  creditors  of  their  jost 
dues,  the  transaction  will  be  closely  scrutinized.  SUinr 
krauBV.  Korih 777 

10.  Evidence  hdd  sufficient  to  sustain  a  finding  that  a  con- 
veyance to  a  relative  was  made  in  fraud  of  the  rights  of 
vendor's  creditors.     Id, 

Gamifihnxeiit.    See  Estoppkl,  4.    Rbcbivebs. 

Guaranty.    Ree  Altebation  of  Ikstbumknts     Eyidkncx, 
2.     Negotiable  Instruments,  12. 

1.  Right  of  obligee  to  terminate  a  contract  on  account  of 
default  of  the  principal  guarantor  without  notice,  where 
the  guaranty  provides  that  the  obligee  may  terminate  the 
contract  by  giving  sixty  days'  notice  of  an  intention  to 
annul  the  same  for  any  reason  other  th  in  the  failure  of 
the  principal  to  perform  any  prescribed  condition.  KoHy 
v.McGill 617 

%  Under  a  building  contract  providing  for  certain  payments 
on  certificates  of  the  architect  as  the  work  progresses,  the 
contractor's  guarantor  is  discharged  from  liability  to  the 
extent  of  payments  made  without  the  certificate  of  the 
architect     O^Bourke  v.  Burke 831 

Herd  Law.    See  Animals. 

Highways.    See  Municipal  Ck>RPOBATioNs,  2.     Railroad 

Companies,  5-7.. 

The  damages  of  a  land  owner  for  location  of  a  highway 

should  not  be  paid  out  of  the  county  road  fund,  but 

must  be  paid  from  the  land  of  the  road  district  where  the 

highway  is  situ Ji ted.     Palmer  v.  Vance 348 


INDEX  925 

Homestead.    See  Injunction,  1. 

1.  A  jadgment  at  law  againat  the  ownen  of  a  homestead  is 
an  apparent  Hen  upon  the  exempt  premiaee  and  the  oioad 
thereof  may  be  removed  in  a  snit  by  them  for  that  par- 
pose,  though  there  has  been  no  threat  of  ezecotion.  Corey 
V.  SchuaUr^ 269 

3.  Toconstitnte  abandonment  it  most  be  shown  that  the 
parties  removed  from  the  homestead  with  the  intention 
of  not  returning,  or  that  they  formed  the  intention  of  re- 
maining away  after  the  removal.     Id, 

3.  Snfflciency  of  evidence  to  show  abandonment  where  one 
removed  from  the  homestead  with  the  intention  of  return- 
ing and  voted  while  absent.     Jd. 

4.  A  two-story  frame  building  may  be  a  '*  dwelling-house  " 
within  the  meaning  of  the  homestead  law  where  ths 
olaimant  resides  on  the  second  floor  and  occupies  the  first 
floor  ior  mercantile  purposes.     Id, 

Horse  Bailways.    See  Street  Railways. 

Husband  and  Wife.  See  Fraudulent  Conybyances,  7, 8. 
Mechanics'  Likns,  10.  Negotiable  Instruments,  2. 
A  petition,  alleging  that  a  certain  sum  had  come  to  the 
husband  by  reason  of  the  marriage  and  praying  restitu- 
tion thereof  is  not  supported  by  proof  of  money  volun- 
tarily advanced  by  the  wife  to  the  husband  nfler  the  mar- 
riage.    Dillon  V,  Starin 881 

Improvements.    See  Ejectment,  1,  4. 

Incorporation.    See  Villages. 

Indemnity.    See  Principal  and  Surety,  9. 

Indictment  and  Information.    See  Criminal  Law,  31 
Limitation  of  Actions,  4. 

Indorsements.    See  Negotiable  Instruments,  13. 

Informations.    See  Criminal  Law,  3. 

Injunction.    See  Religious  Societies,  3. 

1.  An  iiy unction  to  restrain  Judgment  creditors  from  selling 
a  homestead  on  execution  should  not  be  made  perpetual 
for  the  reason  that  the  claimants  may  abandon  it  or  the 
premises  may  increase  in  value  to  an  amount  in  excess  of 
two  thousand  dollars.     Corejf  v,  Schuster 270 

3.  An  action  on  a  bond  for  a  temporary  injunction  cannot  be 
maintained  until  final  adjudication  of  the  case  on  its 
merits.     Browne  V,  Edtoards, 36t 
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5.  Evidence  in  an  action  on  an  injnnetion  bond  hdd  not  to 
•how  termination  of  the  salt.     Id. 

4.  One  not  guilty  of  laches  may  invoke  the  aid  of  a  doartof 
eqnity  to  restrain  the  collection  of  a  void  tax.  Morrit «. 
MerreU^ 424 

6.  The  collection  or  transfer  of  a  note  materially  altered 
without  the  consent  of  the  maker  should  not  be  enjoined 
by  a  court  of  equity.  Eriekmm  v,  FirtA  NaL  Bank  of  Oak- 
land. 9SH 

d.  The  fact  that  a  maker  is  appreheneiTe  that  a  witness  by 
whom  the  former  expects  to  establish  a  defense  to  a  note 
may  die  or  move  away  is  not  sufficient  ground  for  enjoin- 
ing the  negotiation  of  the  note.     Id. 

7.  An  injunction  legally  granted  in  a  ease  where  the  court 
has  jurisdiction  mast  be  respected  until  set  aside  by  that 
court  or  reversed  by  an  appellate  oourt.     Wiiber  v,  WooUeg,  739 

8.  One  who  knowingly  disobeys  an  injunction  which  is  not 
void,  is  liable  to  be  punished  for  contempt,  though  the 
i^J unction  ought  to  beset  sside  on  motion  to  dissolve.    Id. 

Insanity.    See  Wills,  2-4. 

Ingolvenoy.    See  Pabtnksship.    Pbinoipal  and  Surety, 
7.    Skt-Ofp,  1. 

Ingtructions.    See   Cbihinal  Law,  1,  %  10.    Railroad 

COMPAKIBS,  8.     Rbvibw,  8,  9. 
1.  An  instruction  stating  a  correct  rule  of  law  applicable  to 
a  certain  class  of  testimony  will  be  presumed  upon  re- 
view to  be  without  error  in  the  absence  of  a  bill  of  ex- 
ceptions.    Nels<mv.  Johns  n 7 

8.  An  instruction  that  the  jury  may  consider  the  interest  of 
defendants  in  the  result  of  the  suit  and  give  to  their  tes- 
timony only  such  weight  as  in  the  judgment  of  the  jury 
it  is  entitled  to,  is  not  erroneous.     Barmby  v.  Wolfe 77 

5.  Instructions  must  be  considered  together  and  not  by  de- 
tached paragraphs.     Uem  r.  Vannice. 132 

4.  The  giving  of  an  instruction  on  a  matter  not  in  issue 
which  imposed  upon  the  successful  party  an  unnecessary 
burden  is  not  ground  for  reversal  where  the  party  com- 
plaining was  not  prejudiced.     MeCiary  v.  StuU.. 176 

5.  It  is  not  required  that  each  instruction  shall  state  the  dif- 
ferent theories  upon  which  the  liability  of  the  defendant 
may  depend.     Nebraska  NaL  Bank  v.  Burke 234 

6.  An  assignment  of  error  in  the  supreme  court  as  to  giving 
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a  gronp  of  inst Factions  will  be  coosidered  no  fnrthor  than 
to  aacertain  that  one  of  them  was  oorrectly  giyen.     Hou9» 

tonmV.  City  of  Omaha 65 

Schelly  V.  Schtoank 604 

7.  An  assignment  of  error  in  the  supreme  court  as  to  refus- 
ing a  group  of  instructions  asked  will  be  considered  no 
further  than  to  ascertain  that  one  of  them  was  properly 
refused.    Jd. 

&  The  refusal  to  give  an  instruction  requested  cannot  be  re- 
viewed in  the  absence  of  an  exception.  Omaha  Fire  Ina. 
Co,  V,  Berg 522 

0.  Error  in  an  instruction  which  misstates  the  law  is  not  cured 
by  another  instruction  stating  it  correctly.  Bichardeon  v. 
Bahtead 607 

10.  An  obecnre  instruction  may  not  be  prejudicial  where  a 
clear  one  is  given  on  the  same  subject    Bingham  v.  Hart" 

ley 682 

11.  The  refusal  to  give  an  instruction  reqnested  is  not  reversi- 
ble error  where  the  principle  of  law  stated  therein  has  al- 
ready been  given.     Btuihnellv,  Chamberlain 751 

19L  An  instruction  stating  the  issues  should  not  contain  a 
statement  of  matter  not  pleaded.     McCready  v.  PhiUipi.,.  790 

13L  An  instruction  informing  the  jury  that  it  may  base  a  find- 
ing upon  something  not  pleaded  is  erroneous.     Id, 

14.  Oral  instructions  are  erroneous  unless  written  instructions 
are  waived.     Erhlich  v.  State 810 

15.  An  instruction  to  find  for  plaintiff  should  be  refused  where 
the  effect  to  be  given  certain  evidence  is  therein  misstated 
and  made  subordinate  to  propositions  of  fact  with  which 

it  has  no  relation.     Vaughn  v.  Crites 812 

16.  The  statutory  notation  of  *' given"  or  "refused"  on  the 
margin  of  an  instruction  is  part  of  the  record,  indicaiting 
the  court's  ruling;  and  an  exception  may  be  noted  by  a 
memoradum  on  the  margin  of  the  instruction.  Blumer  v. 
Bennett.^ 873 

17.  Instructions  given  and  refused  are  a  part  of  the  record  and 
should  not  be  embodied  in  a  bill  of  exceptions.    Id* 

Instruments.    See  Alteration  of  Instbumknts. 

Insurance.    See  Contbacts,  3. 

1.  Oonstruction  of  the  charter  and  by-laws  of  the  National 
Masonic  Accident  Association  of  Des  Moines,  Iowa.  Na* 
iional  Masonic  Accident  Association  v.  Burr 256 
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2.  Under  the  circnmstAnces  stated  \n  opinion  it  was  hM  to 
be  a  qnestion  for  the  jury  whether  the  evidence  established 
the  fact  that  an  assessment  remitted  to  a  matoal  accident 
association  by  a  member  was  received  before  he  was  in- 
jured.    Id, 2(57 

8.  The  failure  of  a  member  of  sach  a  motaal  accident  associ- 
ation to  pay  an  assessment  when  doe  does  not  oast  him 
from  membership,  bat  suspends  bis  right  to  claim  indem- 
nity for  an  iigury  received  during  the  time  he  was  in  de- 
fault.   Jd 268 

4.  The  retention  by  sach  an  accident  association  of  an  aoseoo 
ment  received  after  defanlt  in  payment  is  not  evidence  of 
a  waiver  of  the  member's  default.     Id, 

6.  In  a  suit  to  reform  an  accident  policy  so  as  to  make  it  con- 
form to  a  verbal  contract  requiring  insurer  to  pay  one-third 
of  the  principal  sum  in  case  of  the  loss  of  a  foot  by  the 
insured,  circulars  issued  by  the  insurer  before  the  policy 
was  written,  and  brought  to  the  attention  of  insured,  are 
admissible  in  evidence  where  they  show  that  the  insurer 
issued  policies  containing  such  a  provision.  Pacific  Mutual 
Lifeltu.  Co.v.  Frank 820 

6L  In  such  a  case  the  plaintiff  may  show  by  the  circulars  that 
the  insurer  held  out  its  agent  as  authorized  to  write  such 
policies  to  all  persons.     Id, 

7.  Where  the  insurer  holds  oat  its  agent  as  authorized  to  write 
a  policy  it  is  estopped  from  denying  his  authority.     Jd, 

8.  A  clause  in  a  policy  providing  that  the  insumnce  shall  be 
Bospended  during  the  non-payment  of  a  preminm  note 
after  maturity  may  be  waived  by  the  insurer.  Phemx 
In:  Co.  V.  BolliM 746 

9.  After  default  by  the  insured,  the  company  is  entitled  to 
recover  the  full  amount  of  a  premium  note  due  in  one 
year  and  given  for  a  five-year  policy  containing  a  provis- 
ion that  the  insurance  shall  be  suspended  during  the  non- 
payment of  the  note  after  maturity,  but  that  a  subsequent 
payment  of  the  premium  in  full  shall  revive  the  policy 
for  the  fall  period.     Id, 

10.  A  misdescription,  in  a  policy,  of  the  land  upon  which  in- 
sured personalty  is  situate  does  not  release  the  insurer  from 
liability  for  a  loes,  and  reformation  of  the  policy  is  not  a 
condition  precedent  to  suit.    Omaha  Fire  Ihm.  Ob,  v.  Dujek^  Ml 

11.  Where  an  insurer  takes  a  risk  with  knowledge  of  other  in- 
surance on  the  same  property,  it  is  estopped  from  denying 
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liability  on  the  ground  tbat  tbere  was  no  memonndam  of 
otber  insaranoe  endoraed  on  its  policy.  Home  Fire  Ins.  Gk 
«.  Hammamg Qd7 

12.  The  provision  of  a  policy  prohibitioK  additional  inaarance 
may  be  waived  by  the  inaorer.  Eagle  Fire  Co.  v.  Olobe 
LomnA  TrmtiOo. 880 

13.  Procdrin'g  additional  insurance  in  violation  of  the  provis* 
ions  of  a  policy  does  not  render  the  flrat  policy  void,  but 
voidable.    Id. 

Borne  Fire  Ins.  Co.  v»  ffamnuing •  667 

14.  An  insurer  may  waive  a  provision  prohibiting  additional 
inanrauce  by  submitting  to  arbitration  after  loss.    Eagle 

Fire  Co.  v.  CHobe  Loan  dt  Trust  Co 880 

Hofme  Fire  Jns,  Co.  v.  Bammang 668 

15.  An  agent'a  knowledge  of  facts  which  render  the  contract 
Toidable  at  the  insurer's  option,  is  knowledge  of  the  com- 
pany.    Eagle  Fire  Go.  v.  Olobe  Loan  dt  Ti^ut  Co 381 

Boom  Fire  Ins,  Co,  v.  Bammang  ^ 668 

16L  A  statement  by  the  insured  to  the  insurer's  agent  that  the 
former  intends  to  take  out  additional  insnrance  is  not  no- 
tice of  such  additional  insurance.    Id. 

17.  Sufficiency  of  affidavit  set  out  in  opinion  to  show  proof  of 
loss.     BochnUr  Loan  A  Banking  Co.  v.  Libertg  Ins.  Oo 637 

18L  Sufficiency  of  proof  of  loss  set  out  in  opinion.  Borne  Fire 
Ins.  Co.  V.  Bmnmang... 566 

19.  Refusal  of  insurer  to  pay  loss  and  denial  of  liability  on 
the  ground  that  the  policy  was  not  in  force  at  the  time  of 
the  fire,  constitute  a  waiver  of  proofs  of  loss.    German 

•    Ins.  <^  Savings  Institution  v.  Kline 395 

Boekester  Loan  A  Banking  Co.  v.  Libertg  Ins.  Co 537 

Borne  Fire  Ins.  Co.  v.  Bammang 568 

SXL  A  defect  in  proofs  of  loss  is  waived  where  the  company 
fiiils  to  return  them  within  a  reasonable  time  with  a  state- 
ment pointing  out  the  defect  Borne  Fire  Ins.  Co.  v.  Bam- 
MMMtf  ...•••  •••••.•.•..••••••••..•••.••••••••••••••••••••••••*■ •••••••■  668 

21.  Whare  the  inaorer's  adjuating  agent,  with  knowledge  of  a 
t^^pw^  goea  upon  the  gronnda,  examines  into  the  oircam- 
atances  of  the  fire,  takes  poaMSsion  of  the  books  and  in- 
▼oioca  of  the  insured,  and  helps  to  estimate  the  amount  of 
damages*  the  proviaiona  of  the  policy  aa  to  piooA  of  lo« 
are  waived.     Id. 

4^2.  iii#  qnastloa  aa  to  whetbar  the  insured  at  the  date  of  the 
iflBoance  of  the  policy  was  the  owner  of  the  insured  prop- 

63 
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eriy  is  for  the  jury.    Boehetler  Loan  S  Banking  (h.  v.  Lib- 
erty Ins,  Co 6» 

23.  To  sustain  a  fioding  that  a  bailding  destroyed  was  a  total 
loss,  it  is  not  necessary  for  the  evidenoe  to  show  that  the 
material  was  entirely  oonsnmed  by  fire.  /ns.  Co,  of  Noiik 
America  v.  Baehler.,, , 650 

34.  Where  there  has  been  a  total  loss  of  insured  reiiUy,  a  pro- 
Tision  of  the  policy  limiting  the  amount  of  recovery  to  a 
snm  leas  than  that  written  is  invalid,     /d..- 551 

86.  Sec  45,  ch.  43,  Comp.  Stats.,  providing  for  taxation  of  at- 
torneys' fees,  where  judgment  is  entered  against  the  in- 
surer, is  valid.     Id„ 560 

96.  If,  by  a  loss,  the  holder  of  an  interest  in  property  is  de- 
prived ef  the  possession,  enjoyment,  or  profit  thereof,  or  a 
security  or  lien  resting  thereon,  or  other  certain  benefits 
growing  out  of  or  depending  upon  such  property,  he  has 
an  insurable  interest  therein.  Rockeeter  Loan  A  Banking 
Co,  V.  Liberty  Ine.  Co 5» 

27.  A  company  issninic  a  policy  without  an  application  or  an 
inquiry  as  to  title,  and  accepting  and  retaining  the  pre- 
mium, waives  the  right  of  forfeiture  on  account  of  the 
condition  of  the  title  to  the  property  where  the  insured 
has  an  insurable  interest.  Oerman  Ins,  <ft  Savings  Inotitw 
tion  V.  Kline 80& 

28.  Where  there  is  a  lien  on  the  property  and  no  inquiries  are 
made  as  to  the  condition  of  the  title,  acceptance  of  the 
policy  by  the  insured  is  not  a  representation  that  the 
property  is  free  from  incumbrance.  Ino.  Co,  of  North 
America  v,  Baehler„ ^50 

20.  Where  insured  is  not  questioned  as  to  liens  on  the  prop- 
erty, and  does  not  intentionally  conceal  the  facts,  the  ex- 
istence of  a  mortgage  does  not  invalidate  the  policy.    Id, 

90.  Where  a  policy  is  issued  to  one  who  holds  the  legal  title 
to  the  realty,  no  inquiries  being  made  as  to  the  interest 
of  others  therein,  and  the  insured's  only  representation  is 
that  he  owns  the  premises,  it  is  not  a  defense  in  an  action 
on  the  policy  that  the  insured  is  a  mere  trustee  for  an  un- 
disclosed beneficiary.  Rochester  Loan  A  Banking  Co,  v. 
Liberty  Ins,  Co„ 53T 

81.  Where  a  company  insures  property  with  knowledge  that 
it  is  vacant,  it  is  estopped  after  loss  from  denying  liability 
under  a  provision  invalid«ting  the  policy  ibr  such  var 
oancy.     Id, 
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32.  Knowledge  of  an  agent  that  the  property  was  Tacaot 
when  insnred  is  knowledge  of  the  oompanj.     Id. 

33.  Failure  of  insored  to  comply  with  an  arhitration  clanse  is 
not  a  defense  in  an  action  on  a  policy  to  recover  for  a  loss. 

National  Masonic  Accident  AaaociatioH  v.  Burr 269 

In9,  Co.  of  North  America  v,  Bachler 550 

84.  The  Talidity  of  a  provision  of  a  policy  requiring  an  offi- 
cer's certificate  of  insured's  moral  character  and  financial 
sfanding  to  be  famished  as  a  condition  precedent  to  suit, 
isdoabtfal.    Home  Fire  Ina.  Co.  v.  Hammang^ 565 

Interest. 

1.  Bate  allowable  to  plaintiff  on  foreclosnre  of  a  valid  tax 
sale  certificate.     Osgood  v.  Grant 350 

9l  Where  plaintiff  recovers  in  an  action  against  his  co-saretiea 
to  enforce  contribution,  he  is  entitled  to  interest  on  the 
amount  paid  by  him  from  the  date  of  payment.  Smith  v. 
Mason 610- 

Xntervention.    See  Appbat^  5. 

Intozicating  Liquors. 

1.  Where  it  was  shown  inter  alia  that  a  section  foremaa 
drank  whiskey  at  a  saloon,  became  intoxicated,  started 
home  on  his  hand  car,  and  was  run  down  and  killed  by  a. 
train,  it  was  A«/d  proper  to  submit  to  the  jury  the  questioa 
whether  the  liquor  furnished  by  the  saloon-keeper  con- 
tributed to  the  fatal  result  so  as  to  render  the  latter  liable 
in  an  action  by  the  widow  of  deceased.  Oomeliua  v.  HuiU 
man 44t 

S2.  On  the  evidence  adduced  under  proper  pleadings  in  the 
case,  it  was  held  that  the  drunkenness  of  deceased  was  the 
primary  cause  of  the  fatal  accident,  and  that  the  court 
did  not  err  in  refusing  to  submit  to  the  jury  the  question 
of  the  negligence  of  the  railroad  company.    Id 449t 

8.  Evidence  held  sufficient  to  sustain  a  judgment  against  the 
saloon-keeper.    Id. 

Judges. 

1.  A  judge  of  the  district  court  has  no  power  at  chambers 
except  that  conferred  by  statute.    Browne  v,  Edwards 361 

S2.  A  judge  of  the  district  court  at  chambers  has  no  authority 
to  enter  a  final  order  in  an  injunction  suit.     Id, 

Judgments.    Bee  Appbal  Bonds,  3.    Costs,  3.    Hombbtbad, 
1.    Rbpleyin,  3.    Rbs  Adjudicata. 
1.  A  judgment  of  a  court  of  another  state,  authenticated  ao- 
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cording;  to  the  act  of  ooDgress  ifl  coodasiTe  npon  the  sub- 
ject-matter of  the  salt.     Snyder  v.  Oritchfield 66 

2.  An  actioD  on  a  foreign  judgment  properly  authenticated 
can  only  be  defeated  on  the  ground  that  the  court  was 
without  jurisdiction,  that  there  was  fraud  in  procnring 
the  judgment,  or  by  defenses  based  on  matters  arising 
after  entry  of  judgment     Id, 

3.  A  foreign  judgment  entered  on  a  warrant  of  attorney  in  a 
state  where  such  a  judgment  is  authorized,  has  the  same 
force,  when  sued  on,  as  a  judgment  on  adversary  proceed- 
ings.    Id, 

4.  The  power  of  a  district  court  to  modify  its  judgments  af- 
ter term  is  limited  to  the  grounds  enumerated  in  sec.  602 

of  the  Code.     Barnes  v.  Hale 355 

5.  The  filing  and  docketing  of  transcriptive  judgments  of 
inferior  courts  in  the  district  court  do  not  make  them 
judgments  of  that  court.     Mooresv.  Peycke 406 

6.  Upon  the  record  discussed  io  opinion  the  judgment  was 
hM  to  be  one  against  a  firm  and  not  against  the  indiyidnal 
members  thereof.     Broatch  v,  Moore 640 

Judicial  Bales. 

1.  Objections  to  confirmation  must  be  specifically  assigned 

in  the  motion  to  vacate  the  sale.     Eekland  v.  Willis 129 

2.  The  appraised  value  of  the  property  can  only  be  assailed 
for  fraud.     Id, 

8.  Objection  that  the  property  was  appraised  too  high  should 
be  made  and  filed  with  a  motion  to  vacate  the  appraise- 
ment  before  the  land  is  sold.     Id. 

Jurisdiction.   See  Courts.    Divobob,  1.    Jdsticb  of  the 

PBACB,  3.      MOBTGAGBS,  4.      RSMOVAL  OF  CAUSES. 

Jury.    See  New  Tbial,  3-5.     Review,  4. 
Jury  Trial.    See  Rbfebbncb. 

Justice  of  the  Peace.    See  Appeal,  6. 

1.  A  justice  of  the  peace  has  no  authority  to  settle  a  bill  of 
exceptions.     Vlasek  v.  Wilson, 10 

2.  No  fee  is  allowable  to  a  sheriff  or  constable  for  attendance 
during  the  trial  of  a  civil  case  before  a  justice  of  the  peace. 
Kissinger  9,  Staley 784 

3.  A  justice  of  the  peace  has  jurisdiction  in  an  action  to  re- 
cover possession  of  realty  under  sec  1023  of  the  Code. 
Blackford  v  Frenzer 629 
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Mere  lapse  of  time  will  not  bar  the  right  to  reseiiid  a  Yoid- 
able  transaction.  Fitzgerald  v.  Fitzgerald  dt  MaU&rp  Ckm- 
strudion  Co 466 

Landlord  and  Tenant.    See  Vendor  and  Vsndbb. 

1.  Where  a  tenant  is  not  obligated  by  his  lease  to  make  re- 
pairs, a  subsequent  parol  agreement,  whereby  repairs  are 
agreed  upon,  the  landlord  promisiog  to  pay  the  cost  thereof 
aboYe  a  certain  sum,  is  valid.     Woodworth  v,  ThompMn  ...  311 

3.  In  snch  a  case,  the  making  of  the  repairs  by  the  tenant, 
and  his  promise  to  pay  a  portion  of  the  cost,  oonstitnte  a 
sufficient  consideration  for  the  landlord's  promise.     Id, 

3.  A  requirement  in  a  lease  that  the  lessee  shall  make  cash 
repairs  to  a  specified  amount  confers  no  right  of  charging 
the  landlord  or  his  property  with  the  cost  of  snch  repairs. 
Schrage  v.  Miller.,, 818 

4.  A  subtenant  is  charged  with  notice  of  the  existence  of 
the  tenant's  lease  and  is  bound  by  its  terms  and  condi- 
tions.    Blackford  V,  Frenzer 829 

5.  A  landlord  by  accepting  without  objection  the  possession 
of  leased  premises  waives  his  right  to  insist  upon  thirty 
days'  notice  of  the  tenant's  intention  to  quit.  Elgutter  v. 
Driahaw 378 

6.  As  between  a  tenant  for  years  and  the  purchaser  of  the 
land  at  sheriff's  sale,  the  former  is  entitled  to  a  crop  grown 
pending  mortgage  foreclosure  and  harvested  after  confir- 
mation of  the  sale,  where  the  tenant  remained  in  posses- 
sion and  was  notified  that  the  purchaser  expected  a  money 
rent  or  a  portion  of  the  crop.     Monday  r.  0*NeU 724 

Laroeny. 

Where  the  owner  of  the  property  is  examined  as  a  witness, 
his  testimony  that  the  property  was  taken  without  his 
consent  is  indispensable  to  a  conviction.     Perry  v.  State,,.  414 

Lease.    See  Landlord  and  Tenant,  4. 
Letters.    See  Eyidencb,  1. 

Libel  and  Slander. 

1.  An  action  for  slander  may  be  maintained  against  one  who 
falsely  said  of  plaintiff  that  she  is  a  prostitute,  without 
allegations  or  proof  of  special  damages.     Barr  r.  Birkner,  197 

2.  Where  defendant  pleads  that  he  uttered  the  words  charged 
bat  denies  that  they  were  intended  to  convey  the  mean-  ^ 
ing  averred  in  the  petition,  his  answer  is  not  a  denial  that 
the  words  imputed  the  meaning  alleged  by  plaintiff.    /(/.,  198 
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3.  Uuder  the  eridenoe  iotrodaoed  a  direction  to  find  for  de- 
fendant was  kM  erroaeoQB.    I<L 

IiienB.    See  Attaohmbht,  4.     Attobkkys'  Likns.     Juoo- 

MKNTa    MORTGAGBS.    PABTNUBSHIP,  6.    RBPLBYIK,  L 

Umitation  of  Actions.    See  Appeal,  2.    LACHsa    Telb- 
QBAPH  Companies,  2. 
1.  An  action  on  a  Jadgment  of  a  court  of  Pennsylvania  en- 
tered on  a  warrant  of  attorney  cannot  be  defeated  on  the 
gronnd  that  the  atatnte  had  mn  npon  the  original  canse  of 
action  before  entry  of  Jadgment.     Snyder  v.  CritekJUid^.,.    78 

5L  Under  sec  21,  Code,  an  action  is  barred  in  Nebraska  when 
defendant  has  resided  in  another  state  for  the  fall  period 
of  limitation  under  the  laws  of  that  state,  though  the 
canse  of  action  arose  in  Nebraska,  where  defendant  re- 
sided at  the  time  it  arose.     Webster  v.  Daviet^ 301 

3.  The  statute  of  limitations  relating  to  the  foreclosoce  of 
tax  liens  is  no  bar  to  the  reooTery  of  taxes  under  the 
provisions  of  the  oocapying  claimants'  act      LMrap  v. 
Michaehon. 633 

4.  Under  sec.  256,  Criminal  Code,  an  indictment  or  informa- 
tion m ost  be  fi  led  within  the  statn tory  period.  Complaint, 
arrest,  and  preliminaiy  examination  do  not  prevent  the 
mnning  of  the  statute.     Bomgkm  e.  fitefs....: 883 

Idre  Stook.    See  Animals. 

Mandamus. 

1.  MamdamuB  proceedings  are  actions  at  law  and  can  only  be 
reviewed  on  error.    State  v.  JjfkMer. 487 

2.  Mandammt  will  not  lie  to  control  the  discretion  of  a  county 
clerk  in  the  arrangement  of  party  named  upon  official  bal- 
lots.    Woo'ls  e.  State 431 

Manufltcturing  Oompanies.    See  CoBPOBATioxa,  1-3L 

Master  and  Seirant. 

A  master  is  not  liable  for  the  acts  of  his  servant  committed 
outside  the  line  of  his  duty  and  not  connected  with  the 
master's  business.     Wctterm  Union  Telegraph  Ob,  «.  MwBima,  731 

Measure  of  Damages.    See  Damages. 

Meohanios'  Idena.    See  Landlobd  akd  Tbitavt,  X 

1.  Right  of  a  material-man,  who  agreed  not  to  assert  a  daiaa 
for  a  lien,  to  purchase  and  enforce  the  claim  of  anolber. 
^laet  V.  Cochran,,, ^     IS 

2.  Decree  establiahing  a  meehanie's  lien  for  sinking  a  well 
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reversed  becaase  of  a  iailare  on  the  part  of  the  contractor 
to  show  fnll  performance  of  his  contract.  Omaha  ComoH* 
dated  Vinegar  Co.  v.  Burns 30 

S.  The  qneetion  as  to  the  right  of  a  mechanic  to  a  lien  for 
sinking  a  well  is  not  decided.     Jd. 

4»  Sufficiency  of  claim  for  a  lien  and  right  of  a  subcontractor 
who  painted  two  honses  under  one  contract  to  ha?e  a 
separate  lien  on  one  house.     Hinea  v,  Cochran 12 

■Si  One  who  furnishes  material  for  all  the  buildings  on  sev- 
eral lots,  under  one  contract,  cannot  make  the  entire  debt 
a  charge  upon  a  portion  of  the  land,  but  may  make  it  a 
charge  upon  all.     Badger  Lumber  Co.  v.  Holmes 244 

4.  One  who  furnishes  material  for  all  the  bnildiogs  on  several 
lots  under  one  contract  cannot  have  a  separate  lien  on  a 
portion  of  the  land  without  showing  the  value  of  the  ma- 
terial actually  used  in  the  buildings  on  such  portion.    Id. 

7.  Where  a  mortgage  was  recorded  August  21, 1890,  and  it  was 
alleged  in  a  claim  for  a  mechanic's  lien  on  the  same  prop- 
erty that  the  material  was  furnished  between  August  21, 
1890  and  January  22,  1891,  the  mortgage  was  held  to  be 
the  superior  lien.     Weir  v.  Thomas. 607 

&  A  material-man  should  not  be  allowed  to  tack  one  con- 
tract to  anotber\and  thereby  procure  a  lien  for  all  the 
material  furnished  under  both  by  filing  an  itemized 
account  within  four  months  of  the  date  of  furnishing  the 
last  item  of  material  under  the  last  contract.  Central 
Loan  A  Trust  Co.  v.  O'Sullivan.. 635 

9.  The  evidence  Justified  a  finding  that  material  was  fur- 
nished under  separate  contracts  in  a  case  where  part  of 
the  items  was  delivered  on  or  prior  to  May  27,  and  the 
balance  was  not  furnished  until  August  20,  or  later.     Id.^  834 

10.  Evidence  hdd  to  sustain  a  finding  that  material  for  which 
plaintiff  claimed  a  lien  against  a  wife's  property  was  fur- 
nished to  the  husband  Individually,  and  not  as  agent  for 
the  wife  or  on  the  faith  and  credit  of  her  real  estate.     Id.,  835 

11.  Affirmance  of  decree  establishing  plaintiff's  lien  where 
the  evidence  was  conflictiug  and  the  defense  was  that 
plaintiff  used  improper  material  and  f  liled  to  complete  the 
building  within  the  time  fixed  by  the  contract     Pearsall 

V.  Columbus  Creamery  Co 833 

ICetropolitaa  Cities.    See  Animals,  1. 

Jlisoonduct  of  Jury.    See  Nbw  Tbial,  3-5.    Rbvibw,  23. 
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Mortgages.  See  Judicial  Salbs.  Landlord  and  Ten  ant,  6l 

MiECHANIGS' LiBNS,  7.     NSOOTIABLK  iNaTBUMBNTS,  9. 

Pbingipal  and  Aobnt,  4. 

1.  A  mortgagee  may  either  .soe  at  law  for  the  reooFeiy  of 
the  debt  or  foreclose  the  roortgatse,  but  when  be  elects  as 
to  his  caa^'e  of  action  he  most  exhaa^t  the  remedy  ch  sen 
before  resorting  to  the  other.     Meehan  v.  Firsi  Nat  Bank 

of  Fairfield 21$ 

2.  A  mortgagee,  pendini;  forecloeare  or  after  jadgmeDt,  can- 
not, without  consent  of  the  cbart  of  eqaity,  euiorce  pay- 
ment of  the  debt  in  an  action  at  law  ou  the  obligaiion  of  a 
person  other  than  mortgagor.     Id. 

3.  In  snch  an  action  at  law  plaintiff  shoald  allege  and  prove 
his  anthority  to  bring  the  snit.     Id 214 

4.  A  mortgagee  who  indorsed  the  notes  secnred  is  liable  for 
payment.  He  is  a  proper  party  to  a  foreclosare  snit  and 
cannot  be  saed  at  law  as  an  indorser  pendiu^c  loreclo:iare 
or  after  judgment  without  permission  of  the  court  of 
eqmty.     Id, 

5.  Evidence  of  plaintiff's  title  to  security  under  indon>e- 
ments  and  a  will,  in  an  action  to  foreclose  a  mortgage. 
Stark  V.  Olsen 64T 

0.  Sec.  39,  ch.  73,  Comp.  Stats.,  providing  that  the  recording 
of  an  assignment  of  a  mortgage  shall  not  be  deemed  no- 
tice to  the  mortgagor  so  as  to  invalidate  pejments  made 
by  him  to  the  mortgagee,  has  no  application  to  the  holder 
of  negotiable  secure  ties  whose  title  was  acquired  before 
maturity  for  yalue  in  the  usual  course  of  business.     Id.,,  648^ 

7.  Sufficiency  of  evidence  to  show  that  a  mortgage  was  exe- 
cuted by  a  husband  and  wife  under  duress.  Hargreacea  v. 
Koreek.,,. GfiO 

Munioipal  Corporations.    See  Villager 

1.  The  herd  law  applies  to  cultivated  lands  within  a  metro- 
politan city,  though  there  i^  a  city  ordinance  providing 

for  impounding  animals.     Lingounerv,  Ambler 31H; 

2.  The  provision  of  sec  49,  ch.  14,  Laws,  1H89,  providing 
that  the  road  taxes  collected  fiooi  property  in  cities  of  the 
first  class  shall  be  paid  to  the  city  treasurer  and  expended 
as  the  council  may  direct,  has  reference  merely  to  such 
taxes  as  are  by  general  law  collected  for  the  use  of  the  city 

as  a  road  district.    State  v,  Cobb 434 

3.  Whether  a  particular  piece  of  land  lies  within  or  without 
the  corporate  limits  of  a  ronuicipality  is  a  question  for  ju- 
dicial determination.     Of  jf  of  Bastings  V.  HaMen 704 
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4.  The  power  to  create  municipal  oorporations  and  enlarge 
or  restrict  their  bonndaries  is  legislative.     Id, 

6.  In  the  absence  of  statutory  authority  courts  hare  no  Jur- 
iadiction  to  disconnect  by  decree  any  part  of  municipal 
territory  at  the  suit  of  the  owner  thereof.    Id, 

6.  Sec.  101,  ch.  14,  Comp.  Stata,  providing  a  means  for  dia- 
oonnecting  municipal  territory  does  not  apply  to  cities  of 
the  first  class  having  less  than  twenty-five  thousand  in- 
habitants.   Id, 

Mutual  Accident  Associations.    See  Insubanoe,  1-4. 


See  Cakbibbs.    Damaobs,  3,  7-11.    Intozi- 

CATINO    LiQUOBS.       RAILBOAD    COMPANIES.       TeLS- 
GBAPR  COMPANIBB,  3,  4. 

1.  The  question  of  negligence  was  hdd  to  be  for  the  jury  in 
a  case  where  a  passenger  was  forced,  by  the  pressure  of  the 
crowd,,  from  the  front  step  of  a  street  railway  car  and  in- 
jured.    Frayv.  Omaha  Street  B.  Co ^ 1S7 

2.  Sufficiency  of  evidence  in  an  action  against  a  street  rail- 
way company  to  recover  for  personal  injuries.  Omaha 
StreetB,Oo,  v.  Baker 511 

Negotiable  Instruments.    See  Altebatjon  of  Instbu- 

HBNTS,     5.      IKJUNOTION,    6,     6.      MOBTGAGES,    4,    6. 
USUBY. 

1.  In  Pennsylvania  the  assignee  of  a  note  containing  a  war- 
rant of  attorney  may  have  judgment  entered  in  his  favor. 
Snyder  v,  Oriichfleld, 07 

2.  In  an  action  on  a  note  against  a  husband  and  wife,  involv- 
ing the  question  of  his  authority  to  sign  her  name,  the 
evidence  was  A«/(i  sufficient  to  sustain  a  verdict  against  the 
husband,  but  insufficient  to  sustain  a  verdict  against  the 
wife.     Barmhy  v,  Wolfe. T7 

3.  Where  a  note  is  valid  as  between  the  original  parties,  a 
pledgee  may  recover  the  vfhole  amount  thereof,  retaining 
any  surplus  as  trustee  for  the  party  beneficially  entitled 
to  it     Ji\ 

4.  Where  a  note  is  invalid  as  between  the  original  parties,  a 
bona  fide  pledgee  may  only  recover  the  amount  of  his  ad- 
vances, provided  there  is  no  other  party  in  interest     Id. 

6.  In  an  action  by  the  endorsee  of  a  negotiable  note  trans- 
ferred before  maturity,  the  maker,  in  order  to  avail  him- 
self of  the  defense  of  payment  before  endorsement,  must 
plead  and  prove  that  plaintiff  had  notice  of  the  payment 
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before  the  note  wm  transferred.     Tenney  v.  Ceniral  OUif 
Bank,^ 403 

6L  In  an  action  on  a  promiaaorj  note  by  an  alleged  indorsee 
thereof,  a  denial  of  the  indorsement  and  plaintiff's  owner* 
ship  is  a  good  defense.     Ctntral  Ciiif  Bank  v.  Rioe.»,^ 694 

7.  ETidence  in  snch  acsse  kdd  safficient  to  support  a  Terdict 
for  defendant     Id, 

'&  The  maker's  ratification  of  a  note  after  a  material  altera- 
tion mast  be  pleaded  when  relied  upon  by  the  holder  of 
the  note.     Enekton  v.  Firat  Nal  Bank  of  Oaldaud..^ »  Ml 

9.  Where  a  mortgage  of  land  in  Nebraska  is  there  execated 
and  delivered  to  secure  a  note  appearing  from  its  face  to 
have  been  twelve  days  previously  execated  in  Iowa  to  a 
loan  broker  of  that  state,  the  presumption  is,  in  the  absence 
of  explanatory  evidence,  that  payment  of  the  proceeds  of 
the  loan  and  delivery  of  the  note  and  mortgage  were  con-* 
temporaneous  acts,  and  that  the  note  is  not  an  Iowa  con- 
tract. *Stark  V.  OUen 647 

10.  A  note  is  not  rendered  non-negotiable  by  a  provision  for 
payment  of  an  attorney's  fee  in  case  suit  is  brought  to  en- 
force collection.     Id, 

11.  A  note  is  not  rendered  non-negotiable  by  a  provision  al- 
lowing the  holder  to  declare  the  debt  due  in  case  of  de&ult 
in  a  payment  of  interest.     Id, 

13.  The  agreement,  "  For  value  received  we  hereby  guaranty 
payment  of  the  within  note  at  maturity,  or  any  time 
thereafter,  waiving  protest  and  notice  of  non-pay  men  t," 
is  not  a  mere  guaranty,  bat  an  indoraement  with  an  en- 
larged liability.    Pollard  v.  Huff. 

13.  An  accommodation  note  or  bill  is  one  not  made  or  accepted 
upon  a  consideration,  but  for  the  purpose  of  enabling  the 
payee  or  holder  to  raise  money  on  credit.     Id, 

New  Trial.    See  Review,  13,  17, 23. 

1.  Where  a  motion  for  a  new  trial  is  made  on  behalf  of  a 
person  on  the  grounds  that  he  was  not  made  a  party  and 
that  counsel  appeared  for  him  without  authority  and  fiiiled 
to  make  a  proper  defense,  the  Court  in  passing  upon  the 
motion  may  consider  matters  of  record  which  occurred 
during  the  trial.     Spoimtood  «.  NaL  Bank  of  Commerce...,, 

3.  An  attorney  who  is  unprepared  for  trial  when  his  case  is 
called  will  not  be  permitted  to  uige  on  motion  for  a  new 
trial  matters  of  which  he  had  knowledge  and  failed  to 
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present  in  support  of  his  application  for  a  postponement 
OorbeUv,  NaL  Bank  of  Ckmmeree. 230 

8.  Where  members  of  a  jory  discoas  among  themselyes  the 
merits  of  the  case,  ezprees  opinions  before  the  final  sab- 
mission,  and,  daring  deliberation,  oommanicate  with  one 
of  the  attorneys,  their  verdict  may  be  set  aside.  Eilney  v. 
Baum 294 

4.  It  will  nsnally  be  presamed  that  prejudioe  resalts  ftom 
oommnnication,  daring  deliberations  of  jnry,  between 
an  attorney  in  the  case  and  a  jnror.    Jd, 

6.  The  existence  of  an  opportunity  and  inclination  among 
jnrors  to  oommanicate  with  those  outside  the  jury  room 
may  be  sufficient  to  yitiate  a  verdict     Id, 

G.  Primarily  the  office  of  a  motion  for  a  new  trial  is  to  afford 
the  court  an  opportunity  to  correct  errors  in  its  own  pro- 
ceedings.   Weber  V.  KirkendaU, 766 

IVotes*    See  Ikbubancb,  9.    Nkgotiablb  iKSTBUMSNTa 

Notice*    See  Insurance,  31.    Tbusts,  2. 

Objections.    See  Tbial,  9-13. 

Occupying  Claimants.    See  Ejectment,  1-4. 

Opening  and  Closing.    See  Tbial,  2. 

Oyemiled  Cases.    See  Table,  ante,  p.  Mi. 

Parties.    See  Mobtgaoes,  4.    Pabtnebship,  7.    Quo  Wab- 

BANTO. 

1.  Objection  on  account  of  the  absence  of  parties  not  indis- 
pensable to  a  determination  of  a  controversy  should  be 

-  made  by  answer  or  demurrer,  otherwise  the  court  may  de- 
termine the  rights  of  the  parties  before  it  Fitzgerald  v, 
Fitzgerald  <ft  Mallory  Construction  Co 465 

2.  Only  such  persons  as  are  bound  by  a  judgment  are  neces- 
sary parties  to  a  proceeding  in  error.  KuMv.  Pierce  County,,,  684 

Partnership.    See  Attachment,  1. 

1.  Accounting.     Bichardaon  v.  Doty 73 

2.  A  court  of  equity,  in  a  proper  case,  may  apply  the  assets 
of  an  insolvent  copartnership  to  the  payment  of  the  firm 
debts  to  the  exclusion  of  the  debts  of  the  individual  part- 
ners.    Bichardev,  Leceille. 38 

8.  A  partnership  is  a  distinct  entity ,  having  its  own  property, 
debts,  and  credits.  For  the  purposes  for  which  it  is  created 
it  is  a  person,  and  ss  such  is  recognized  by  law.    Id. 
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4.  Parto6rahlp  mboU  miiy  be  levied  upon  and  sold  for  the 

payment  of  the  debte  of  all  the  iodiTidnal  membeie  of  the  , 

partnership,  and  each  sale  will  not  be  invalid  becaoae  the 
debt  was  that  of  the  lodividaal  members  of  the  firm.  Id. 

6.  The  assets  of  a  partnership,  thoogh  iDsolvent,  are  not  held 

in  trust  by  the  members  of  the  firm  for  the  payment  of  | 

partnership  debts.     Id, 

8.  The  Arm  creditors,  as  sneh,  are  not  given  a  lien  by  law 
upon  the  assets  of  the  partnership,  whether  the  firm  be 
solvent  or  insolvent     Id 3i> 

7.  It  is  only  in  a  proper  action,  by  a  member  of  an  insoWeni 
firm  or  a  creditor  thereof,  that  the  assets  are  first  applied 
by  a  oonrt  of  eqaity  to  the  payment  of  partnership  debta 
Id. 

B.  On  dissolution  of  an  insolvent  partnership,  its  assets  will, 
in  a  coort  of  eqnity,  be  treated  as  a  trust  fond  for  pay- 
ment of  partnership  debts.     Perkins  v.  Butler  Countjf 110 

9.  An  assignment  of  partnership  lands,  made  by  one  member 
of  an  insolvent  firm  to  secure  his  individual  debt,  is  sub- 
ject to  the  payment  of  the  partnership  debts,  and  in  the 
distribation  of  the  fund  the  partnership  creditors  will  be 
first  paid,  notwithstanding  sach  assignment     Id. 

10.  Where  defendant  denies  liability  as  a  partner,  plaintiff,  in 
order  to  recover  against  him  as  sach,  must  prove  a  part^ 
nersbip  in  fact,  or  that  defendant  permitted  himself  to  be 
held  oat  as  a  partner.     McDonald  v.  Jenkins.. 163 

11.  Evidence  held  not  to  sustain  the  allegation  of  partnership. 
Id. 

13.  Mere  statements  of  one  claiming  to  act  for,  and  as  a 
member  of,  a  firm  are  not  competent  to  establish  a  disputed 
partnership  relation.     Wtek$  v.  Palmer  Deposit  Bank., 684 

18.  On  the  record  discussed  in  the  opinion  the  judgment  was 
held  to  be  one  against  the  firm  and  not  against  the  individ- 
uals.    Broateh  v.  Moore. '. 640 

Payment.    See  Dubess,  1.    Neqotiablb  Instbumbnts,  5. 

Pbincipal  and  Agbkt,  4.  Pbikcipal  and  Surbty,  6. 

- 1.  A  debt  will  not  be  extinffuished  by  the  payment  of  a  lesA 

sam  than  the  amount  actually  due,  unless  based  upon  a 

new  and  sufficient  oousideration.     Fitzgerald  v.  Fitsgerald 

dt  Mallory  Consiruction  Co • 464 

2.  One  threatened  with  civil  process,  unaccompanied  by  any 
act  of  hardship  or  oppression,  is  required  to  make  bis  de- 
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fenae  iu  the  first  InstaDoe  to  the  merits  of  the  claim,  and 
cannot  postpone  litigation  by  paying  the  demand  and  after- 
ward maintain  an  action  therefor.     Weber  v.  KirkendaU...  766 

Penalty.    See  Bonds. 

Personal  Ipjuries.    See  Damagxs.    Neoligbncb.    Tobtb. 

Pleading.  See  Contracts,  6.  Cobpobations,  4.  ITusband 
AND  Wife.  Libel  and  Slandbb,  1,2.  Mobtgaobs, 
2,  a    Negotiable  Instbumbnts,  8.   Pbinoipal  and 

SUBETY,  8.      USUBY. 

1.  The  allegata  el  probata  must  agree.  Onuiha  Oonwlidaled 
Vinegar  Co,  v.  Burnt 21 

8.  SpHciency  of  allegation  to  admit  proof  of  defective  brak- 
ing apparatus  of  a  car  in  an  action  for  personal  injariea. 
St.  Joseph  i&  Q.  I.  B.  Co.  o.  Hedge 449 

3.  Courts  should  refuse  to  direct  what  language  must  be  em- 
ployed in  drafting  pleadings.    Omaha  Fire  Ins.  Co.  v.  Berg..,  623 

4.  Error  does  not  appear  in  an  order  overmling  a  motion  to 
strike  out  portions  of  a  petition  unless  prejudice  resulta 

Id .'. 622 

6.  Sufficiency  of  petition  for  an  accounting  in  equity  in  an 
action  by  a  county  against  a  defaulting  county  treasurer 
and  the  sureties  on  bis  official  bonds.  KuIU  v.  Pierce  County,  584 

6.  Amendment  of  a  pleading  to  conform  it  to  the  facts 
proved  may  be  allowed  where  it  doe^  not  change  the  cause 

of  action  or  defense.  (Code,  sec  144.)    SeoUv.  Spencer....    93 

7.  Amendments  should  not  be  allowed  after  judgment  where 
they  change  the  nature  of  the  action  or  defense.     Id. 

First  Nat.  Bank  of  Wgmorev.  Myers... 807 

8.  Amendments  will  not  be  allowed  when  to  do  so  would 
prejudice  the  rights  of  the  adverse  party.     Id. 

9.  Where  an  amended  pleading  has  been  filed  the  original 
loses  its  force  and  the  adverse  party  shonld  not  read  it  to 
the  jury  or  comment  upon  it  in  argument  without  first 
ofiering  it  in  evidence.     Woodu)orthv.  Thompson., 311 

10.  Bulings  on  motions  for  leave  to  amend  pleadings  will  not 
be  reversed  except  for  an  abuse  of  discretion  where  pr^a- 
dice  results.     Central  City  Bank  v.  Bice.. 694 

11.  Where  a  petition  states  a  case  entitling  the  plaintiff  to 
judgment  for  any  amount,  it  is  good  against  demurrer,  or 
an  objection  to  the  introduction  of  evidence  on  the  ground 
that  it  does  not  state  a  cause  of  action.  Western  Union 
Telegraph  Co.  v.  MuUins.  733 
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13.  The  rale  reqairing  tbe  plead«r  to  state  the  facts  oonstitiit- 
ing  a  cause  of  action  or  defense  should  not  be  applied  to 
eomplainte  in  forcible  detainer  actions  nnder  sec  1023  of 
tbe  Code.    Blackford  v,  Frenzer 829 

Pledges.    See  Nbootiable  Instruments,  3,  4. 

Poesession.    See  Trb8pa6& 

Powers.    See  Trusts. 

Practice.  See  Appeal,  6.  Attachment,  3.  Criminal 
Law,  12.  DisMissAr^  Ejectment,  1,  2.  Judicial 
9 ALBS,  3.    Removal  of  Causes.     Review,  IB. 

Preliminary  Examination.    See  Criminal  Law,  4-7. 

Principal  and  Agent.  See  Insurance,  5-7,  15,  33.  Mb- 
cHANics'  Liens,  10. 
1.  Where  a  contract  provides  that  a  consignee  shall  receive 
goods  for  sale  on  commission  and  return  periodically  to 
the  consignor  the  proceeds  at  prices  charged  by  the  latter, 
tbe  former  goaraotjing  payment,  the  relation  tbe  law  im- 
plies is  that  of  agency.     National  Cordage  Co.  v,  Sims 148 

S2.  The  fact  of  agency  cannot  be  established  by  the  mere  dec- 
larations of  one  assuming  to  act  as  agent.     Burka  d.  /Vjre,  223 

3.  Acquiescence  by  a  principal  in  the  fraudulent  or  unauthor- 
ised act  of  his  agent  is  in  effect  a  new  agreement  made 
with  an  intent  to  condone  the  wrong  done  and  wUl  not  be 
inferred  from  doubtful  evidence.     Fi  zgerald  v.  Fitzgerald 

d  Mallory  Oonatruetion  Oo,^ 465 

4.  Agency  with  power  to  satisfy  a  mortgage  before  maturity 
Will  not  be  presumed,  as  against  a  bona  fide  holder,  from 
the  mere  fact  that  the  mortgagee,  who  sold  the  secnrity, 
forwarded  to  bis  correspondent,  at  whose  office  it  was  pay- 
able, funds  for  the  satis/action  of  interest  oonpons.    Stark 

V.  Obea.. 648 

Principal  and  Surety.    See  Guaranty,  2. 

1.  The  liability  of  the  signers  of  an  appeal  bond,  as  between 
them  and  tbe  Judgment  creditor,  is  that  of  principal  debt- 
ors.    Flannagan  «.  Cleveland 62 

8.  A  principal  in  a  proposed  bond,  by  a  statement  to  the  pro- 
posed obligee's  agent  as  to  the  necessity  of  paying  a  debt, 
for  which  tbe  proposed  sureties  are  liable  to  a  third  per- 
son, before  requesting  them  to  again  become  sureties,  does 
not  make  such  payment  an  indispensable  condition  prece- 
dent to  tbe  acceptance  of  the  proposed  bond  by  the  obli- 
:  ?e  named  therein.     Kotljf  v.  McQ'dL 516 
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3.  Where  the  principal  has  paid  lor  all  goods  booght  before 
ezecotion  of  a  bond  gpanfntyiog  payment  of  all  purchases 
by  him,  purchases  before  execntioD  of  the  bond  are  imma* 
ierial  to  the  liability  of  the  sureties  for  goods  sold  the  prin- 
dpal  after  they  sign  the  bond.    Id. 

4.  A  bond  of  guaranty  for  payment  of  goods  purchased  re- 
quiring the  obligee  to  give  the  principal  a  credit  of  sixty 
days,  is  not  inoperative  against  the  sureties  because  the 
obligee  takes  notes  without  reference  to  the  limitation  of 
sixty  days,  where  the  taking  of  such  notes  is,  in  general 
terms,  authorised  by  the  bond.    Id 617 

6.  Right  of  sureties  on  the  bond  of  a  defaulting  county 
treasurer  to  a  jary  trial.     Kuhl  v.  Pierce  Ouunty 684 

6.  A  surety  who  discharges  the  debt  by  giving  his  note  for 
the  amount  due  may  enforce  contribution  from  his  co- 
sureties without  payment  of  the  note  where  it  is  accepted 

by  the  creditor.     Smith  v.  Mason 610 

7.  In  an  action  by  a  surety  against  his  co-sureties  for  contri- 
bution, the  burden  must  be  distributed  equally  among  the 
solvent  sureties,  excluding  those  who  are  insolvent     Id. 

8.  Allegations  and  proof  of  insolvency  of  the  principal  debtor 
are  unnecessary  in  order  to  recover  contribution.     Id 611 

9.  The  mere  refusal  of  a  surety  to  accept  property  from  the 
principal  as  indemnity  will  not  defesit  his  right  to  contri- 
bution where  he  has  paid  the  original  debt.     Id. 

10.  In  an  action  for  contribution  plaintiff  is  entitled  to  inter- 
est on  the  amount  paid  by  him  from  the  date  of  payment 
Id. 

11.  Failure  to  sue  the  principal  debtor  when  the  debt  becomes 
due,  or  an  agreement  without  consideration  between  a 
creditor  and  the  principal  debtor  for  an  extension  of  time 
Ibr  payment,  does  not  release  the  sureties.     Id, 

Probate.    See  Wills. 

Public  Poli^.    See  CtoNTRAcrs,  6. 

Validity  of  contract  discussed  in  opinion.  Fiiegerdtd  v. 
FiUgerald  dt  Mallory  Construction  Co.,,.. 464 

Quieting  Title.    See  Homestead,  1. 

1.  Case  where  an  effort  was  made  to  cancel  a  claim  for  a  me- 
chanic's lien  ior  sinking  a  well.  Omaka  Consolidated  Vine' 
gar  Co.  v.  Burns • • 91 

8l  Where  plaintiff's  title  is  put  in  lasue  by  the  answer,  he 
must  show  that  he  owns  the  legal  or  equitable  title,  or  that 
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he  hai  an  interest  in  the  land  superior  to  that  of  defend- 
ant    MeCautey  v.  Okenstein, 89 

3.  Qaestion  relatinjc  to  the  snfficiency  of  evidence  to  entitle 
plaintiff  to  a  decree  canceling  a  contract  of  sale  as  being 
a  clond  on  plaintiff's  title.     Wamiek  v.  LatUi, 807 

Quo  Warranto. 

The  owner  of  agricaltoral  lands  Ulegaliy  inelnded  within  a 
city  or  Tillage,  who  is  not  a  voter  therein,  may  proceed  by 
quo  warranto  to  test  the  validity  of  the  incorporation. 
State  V,  DimoHtL 166 

Bailroad  Companies.    See  Corfobations,  4.    Intoxtcat- 
I  NO  L1QUOB8,  1,  2.    8TBBET  Railways. 

1.  Snfficiency  of  evidence  to  show  that  a  railroad  company 
negligently  constructed  an  embankmentacrossa  draw  and 
that  damage  to  farm  land  resnlted  from  the  flow  of  sur- 
face water.     Lincoln  A  B  H,  R,  Co.  v.  Sutherland, 526 

2.  In  an  action  under  sec  3,  art  1,  ch.  72,  Com  p.  Stats.,  to 
recover  for  injuries  received  while  plaintiff  was  a  passen- 
ger on  a  railroad,  it  is  sufficient  for  him  to  prove  that  the 
injuries  resulted  from  the  operation  and  management  of 
the  road.     St.  Joseph  <&  Q.  I.  B,  Co.  v.  Hedge 448 

3.  In  such  a  case  the  law  infers  negligence  from  the  fact  of 
the  iigury  and  imposes  upon  defeudiint  the  burden  of  prov- 
ing that  the  injury  resulted  from  plaintiff's  negligence, 
or  a  violation  of  a  rule  of  the  company.     Id. 

4.  In  an  action  by  an  administratrix  against  a  railroad  com- 
pany for  negligently  causing  the  death  of  her  husband, 
the  evideuce  was  held  sufficient  to  sustain  a  finding  that 
the  proximate  cause  of  the  death  of  deceased  w^  his  own 
negligence.     Swindell  v.  Chicago^  B.  dt  Q.  B  Co.., 841 

6.  Sec  104,  ch.  16,  Comp.  Stats.,  requiring  railroad  com- 
panies to  ring  a  bell  or  sound  a  whistle  at  public  crossings 
applies  to  roads  used  by  the  public,  though  not  dedicated 
as  such.     Chicago^  B.  dt  Q.  B.  Co.  v.  Metcalf ^ 848 

« 

6.  Sec.  104, ch.  16,  Comp.  Stats.,  requiring  railroad  companiea 
to  give  signals  at  public  crossings,  was  intended  to  protect 
all  persons  lawfully  at  or  near  a  crossing  from  any  danger 
naturally  to  be  apprehended  from  the  sudden  approadi 
without  warning  of  a  train.    Jd. 

7.  A  person  with  a  team,  unloading  a  car  at  a  station  near  a 
crossing,  is  within  the  protection  of  the  statute  requiring 
signals  at  crossings.     2d. 
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8.  In  an  action  to  recover  damages  resulting  from  tlie  failure 
of  a  railroad  company  to  ring  a  bell  or  sonnd  a  whistle  at 
a  crossing,  it  is  error  to  instrnct  tfato  jnry  that  the  com- 
pany is  liable  if  it  failed  to  give  the  signal  required  bj 
statute,  provided  the  injury  was  caused  in  consequence  of 
such  omission.     Id. 

Bape. 

1.  Evidence  that  prosecutrix  was  but  sixteen  years  of  age, 
simple-minded,  and  had  suffered  a  physical  injury  par- 
tially depriving  her  of  strength,  may  be  considered  by  the 
jury  in  determining  whether  the  resistance  by  her  was 
sufficient  to  show  non-consent.     Thampaon  v,  State 366 

2.  Evidence  in  the  case  hM  sufficient  to  sustain  a  conviction. 
Id. 

3.  Evidence  Ae/d  insufficient  to  sustain  a  conviction.  George 
v^SUOe 757 

Ratification.    See  Negotiable  Instruments,  8.   Pbincipal 
AND  Agent,  3. 
1.  Evidence  as  to  whether  a  wife  ratified  the  act  of  her  hus- 
band in  signing  her  name  to  a  note.     Barwby  v,  Wolfe  ....    81 

3.  Batification  of  a  loan  of  corporate  bonds  by  receiving 
them  and  paying  interest  thereon.  Fitzgerald  v.  Fitzger- 
ald 4&  Mallory  Omsiruction  Co 464 

3.  The  failure  of  the  injured  party  to  object  after  knowledge 
of  the  wrong  is  evidence  of  ratification.  Fitzgerald  v. 
Fitzgerald  4t  Mallorg  Conetrueiion  Co 465 

Heal  Estate.    See  Ejectment. 

Seoelvers. 

It  is  no  objection  to  the  appointment  of  a  receiver  of  a  cor* 
poration,  in  an  action  by  a  stockholder  for  an  accounting 
in  its  behalf  against  a  corporation  indebted  to  it,  that  the 
debtor  corporation  was  summoned  as  garnishee  of  the  first 
named  corporation  in  an  action  against  it  by  attachment, 
where  the  attachment  proceeding  has  been  abandoned  and 
judgment  entered  for  damages  only,  without  any  refer- 
ence to  the  garnishee.  Fitzgerald  v.  Fitzgerald  dt  Mallory 
Comtruction  Co 465 

Beoordfl.    See  Eyidbncb,  5. 

Beference. 

A  legal  action  cannot  be  referred  except  by  consent  of  parties. 
KuMv,  Pierce  County.. 584 

Beformation  of  InstrumentB.    See  Insurance,  10. 
64 
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Segister  of  Deeds. 

It  18  the  duty  of  the  register  of  deeds  to  leoord  tax  deeds  when 
presented  for  that  purpose,  accompanied  by  the  lawful  fee. 
Burnham  v.  State^ • •••••  43S 

Begifltration.    See  Mobtqaobs,  0.    Salu,  % 

Belease  and  Discharge. 

1.  In  absence  of  frand  or  mistake  an  employe  of  a  railroad 
company  who  accepts  from  the  relief  department  benefits 
for  an  injary  under  an  agreement  of  membership  releasing 
the  company  from  liability  in  case  of  such  acceptance, 
cannot  recover  in  an  action  against  the  company  for  dam- 
ages resulting  from  the  ii^ory.  Chicago^  B.  dt  Q.  B.  Co.  v. 
Bell 46 

8.  An  Arbitrary  refusal  to  pay,  based  on  the  mere  pretense  of 
the  debtor,  made  for  the  purpose  of  exacting  terms  which 
are  inequitable  and  oppressiye,  is  not  such  a  dispute  as  will 
of  itself  support  a  compromise  resulting  in  a  reduction  of 
the  amount  of  the  indebtedness.  Fitzgerald  v.  tiUtgerold 
A  Mallory  Construction  Co, 46S 

Belief  Departments.    See  Contbacts,  3. 

Beligious  Societies. 

1.  A  church  which  is  a  member  of  an  association  of  congre- 
gations governed  by  the  same  rules,  is  bound  by  the  de- 
cisions of  the  association  relating  to  church  government 
and  discipline.     Pimacisr  v.  Aoke 678 

S.  Civil  courts  will  not  review  the  proceedings  of  church  tri* 
bnnala  relating  to  organisation,  government^  and  disci- 
pline.    Id. 

8.  Where  the  highest  church  tribunal  has  deposed  a  clergy- 
man and  expelled  him  from  membership,  the  judgment 
may  be  enforced  by  a  court  of  equity,  and  the  clergyman 
may  be  enjoined  from  performing  his  ministerial  func- 
tions.   Id. 

Bemoval  of  Causes. 

A  state  court  should  not  examine  the  proceedings  of  the 
circuit  court  of  the  United  States  to  determine  whether 
an  order  remanding  a  cause  for  want  of  jurikliction  is  in 
accordance  with  the  practice  of  the  circuit  court.  #U»- 
gtr«Ud  V.  FilMgtraid  A  MaUorff  ContirweHon  Co 46S 

Beplevin. 

1.  Allegation  of  general  ownership  is  not  supported  by  proof 

of  a  mere  lien.     Sharp  v.  Jokmoon 165 

2.  Direction  of  verdict  for  plaintiff  hdd  proper  under  theevi- 
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denoe  in  an  action  to  recover  some  oats.    MawMneyv. 

Qreen^ ^S9 

S^  Where  defendant  recovers  jadgment  for  the  withholding 
of  the  property  and  costs,  plaintiff  cannot  complain  that 
Judgment  was  not  rendered  against  the  latter  for  a  retnm 
of  the  property  or  the  valae  thereof     Scott  r.  Burr  ill 76(^ 

4.  Discussion  of  question  as  to  vendor's  right  to  replevy  a 
house  moved  from  a  lot  sold  hy  him,  where  vendee  made 
default  under  a  contract  authorizing  the  vendor  to  take 
immediate  possession  in  case  the  vendee  failed  to  make  a 
payment  when  due.     Ellsworth  v,  MeDoweU^^ TOT 

5.  The  plaintiff  must  prove  ownership,  right  of  immediate 
possession  thereof,  and  wrongful  detention  hy  defendant. 
Peterson  v.  Lodwiek 771 

0.  It  must  be  shown  that  the  facts  necessary  to  plaintiff's  re- 
covery existed  at  the  time  suit  was  broaght     Id. 

7.  The  court  may  direct  a  verdict  for  defendant  where  plaint- 
iff fails  to  prove  suf&cient  facts  to  entitle  him  to  recover. 
Id, 

Bes  Adjudioata. 

1.  Damages  resulting  from  negligence  of  a  lienor  in  caring 
for  stock  taken  up  by  him  under  the  herd  law  are  not 
barred  by  a  statutory  arbitration,  assessment  of  damages 
and  payment  of  award.    Bichardaonv,  HdMead., 006^ 

8.  Where  issues  have  been  determined  by  a  decree  and  the 
case  reserved  for  an  accounting,  they  cannot  be  relitigated 

in  the  supplemental  proceedings.     Younkin  v.  Younkin ...  731^ 

Besidenoe.    See  Elections,  1-3. 

Beview.    See  Appbal.    Bill  of   Ezgbptions.    Continu* 

ANOB,  1.     Ck)8T8,  1.      CbIMINAL  LAW.      IN8TBUCTI0N& 

Judgments,  4.    Pabties,  1.    Plbadinq,  4,  10.    Rb- 
LiQious  Societies,  1, 2.    Tbtal.    Witnesses,  2, 3. 

].  Every  presumption  is  in  favor  of  the  correctness  of  the 
rulings  of  the  trial  court  Spotmoood  v.  Nat.  Bank  of  Con" 
meree^ , ^ 

%  Where  plaintiff's  right  to  recover  below  was  not  affirma- 
tively established  by  the  proofs  a  judgment  for  defend- 
ant will  be  aflArmed.     Windsor  v,  Thompson 82& 

8.  A  verdict  should  not  be  set  aside  because  of  inadequacy 
of  damages  awarded,  when  on  one  issue,  if  found  for 
plaintiff,  they  would  be  inadequate,  but  when  the  verdict 
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maj  liATe  been  baaed  on  other  lasaaa  calling  for  a  amaller 
recoTery.     EkLnof  v,  Bawn 204 

4k  Miaoondoct  of  a  jaror,  not  pnyndicial  to  the  party  oom* 
plaining,  ia  not  available  error  on  review.    Vaughn  v,  Critet,  812 

6.  A  Judgment  in  a  mandamus  prooeeding  can  only  be  re- 
viewed  on  error.     State  v.  Affholder 497 

6.  Only  anch  persona  as  are  bonnd  by  a  judgment  are  neces- 
sary parties  to  a  proceeding  in  error.  KuKt  v.  Pierce  Countjf,  684 

7.  Admission  of  testimony  of  a  disqualified  witness  in  a  case 
tried  to  the  court  is  not  ground  for  reversal  where  there 
is  sufficient  competent  evidenoe  to  support  the  judgment. 
Like  e.  LiAs.- 143 

8.  A  slight  error  in  an  instruction  is  not  ground  for  reversal 
wher^  the  complaining  party  is  not  prejudiced.  Stein  «. 
Vannice^ 132 

9.  Applicability  of  instructions  to  evidence  and  rulings  as  to 
teatimony  will  not  be  considered  in  absence  of  a  bill  of 
exceptions.    Nd9on  v,  Johnson. 7 

10.  Error  in  the  judgment  of  a  justice  of  the  peace  cannot  be 
shown  by  a  bill  of  exceptidns  settled  by  him.  F/osfJb  e. 
TTtlMm... 10 

11.  The  character  of  the  evidence  introduced  below  can  only 
be  shown  in  the  supreme  court  by  a  properly  authenticated 
bill  of  exceptions.     It  cannot  be  shown  by  affidavits  filed 

in  the  appellate  court     Seoti  v,  Spencer 03 

12.  The  ruling  upon  a  motion  for  a  new  trial  will  not  be  re- 
viewed where  the  evidence  considered  upon  the  bearing 
has  not  been  preserved  by  a  bill  of  exceptions.    Spottwood 

e.  Nat,  Bank  of  Commerce 1 

13.  An  affidavit  in  support  of  a  motion  for  a  new  trial,  to  be 
available  on  error,  must  be  embodied  in  a  bill  of  exceptions. 
Chicago,  R.  L  <fc  P.  R.  Co,  v.  Qriffiih 601 

14.  Where  it  appears  from  tbe  bill  of  exceptions  that  impor- 
tant testimony  has  been  omitted  therefrom,  an  assignment 
that  the  verdict  is  not  sustained  by  the  evidenoe  cannot 

be  considered.     Omaha  Fire  Ins,  Co,  e.  Berg 622 

16.  A  motion  for  a  new  trial  is  a  neceasary  part  of  a  record  to 
review  by  petition  in  error  a  judgment  based  on  the  find- 
ings of  a  court   Weher  v,  KirkendaXL^ 766 

16.  In  reviewing  a  decision  on  a  motion  for  a  new  trial,  a 
stronger  showing  will  be  required  to  justify  a  reversal 
where  the  motion  is  sustained  than  where  it  ia  overruled. 
Id. 
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17.  The  raling  of  a  trial  judge  in  refusing  to  set  aside  a  ver- 
dict on  the  ground  that  it  is  not  sustained  by  the  evidence 
will  not  be  interfered  with  unless  clearlj  wrong.  Central 
City  Bank  v.  Rice. 695 

18.  A  transcript  of  the  proceedings  below  may  be  stricken 
from  the  files  and  the  appeal  dismissed  where  it  appears 
that  the  certificate  of  authentication  has  been  materially 
altered  with  the  intention  of  misleading  the  appellate 
court.     Felber  V,  Boyd 700 

19.  In  sec.  586  of  the  Code,  relating  to  transcripts  for  review, 
the  word  "proceedings''  includes  duly  certified  copies  of 
the  pleadings  on  which  an  action  was  tried.  School  Di9' 
triet  V.  Cooper 714 

20.  Where  a  certified  transcript  of  the  proceedings  is  required 
for  review,  a  case  cannot  be  heard  in  the  appellate  court  on 
the  original  pleadings,  though  the  parties  should  so  stipu- 
late.    Id, 

31.  A  judgment  supported  by  sufficient  evidence  will  be 
affirmed  where  no  question  of  law  is  involved  on  review. 

Van  Etten  v.  Edwards 57 

Schelly  V.  Sehtoank.,, 604 

WHl  V.  Elvfood... 847 

82.  Judgment  on  conflicting  evidence  will  be  affirmed  unless 

clearly  wrong.     Lihsv.  Lihs 143 

Brown  v.  Cleveland 239 

Tounkin  v.  Younkin,, 729 

Steinkraus  v.  Korth 777 

23.  A  petition  in  error  alleging  misconduct  of  the  jury  must 
state  the  conduct  complained  of,  and  affidavits  in  support 
of  the  motion  for  a  new  trial  on  that  ground  must  appear 

of  record.     Hougtonv.  City  of  Omaha 63 

24.  "Irregularity  in  the  proceedings  of  the  court  and  jury, by 
which  plaintiff  wtis  prevented  from  having  afiiir  trial/'  is 
insufficient  as  an  assigument  of  error  in  a  reviewing 
court.     Jd. 

25.  An  assignment  in  a  petition  in  error,  "  errors  of  law  oc- 
curring at  the  trial,"  presents  nothing  for  review.     Id. 

26.  Rulings  on  evidence  cannot  be  reviewed  in  the  supreme 
court  under  an  assignment,  '*  Error  of  law  occurring  at  the 
trial,  duly  excepted  to."    Schelly  v.  Schwank 504 

27.  An  assignment  of  error  that  the  verdict  is  against  the  weight 
of  evidence  is  not  good.     It  should  allege  that  tlie  verdict 

is  not  sustained  by  sufficient  evidence.     Barmhy  r.  Wolfe,..    77 
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28.'  An  msigiiRient  of  error  u  to  OT«millng  ft  molloii  for  a 
new  trial  miut  Hpeclfj  to  which  of  MT«ral  groands  it 
ftppliea.     Slefn  t.  Yanniee- 1< 

20.  AMigomedtB  of  mtot  as  to  giTiog  or  reftuing  %  gronp  of 
liHtmctiolu  are  intnfficient.     Sditllg  v.Sckiaatik 61 

30.  Ad  aasiKDment  of  error  that  the  evidence  of  a  witoea  waa 
erroneonal7  admitted  will  be  OTerroted  if  an;  of  his 
eTidence  ia  oompeleDt  Eagle  FiM  Co.  v.  Olabe  loan  A 
ThtttOt. 81 

3L  Astignmeota  tbat  the  verdict  ia  doI  supported  b?  nafflcient 
evidence  and  tbat  the  jndK'oent  ie  contrary  to  law  cannot 
be  aastained  on  the  groand  certain  evidence  admUted 
iritfaoat  ohjecilon  waa  irrelevaat.  Int.  Co.  ef  North  Amer- 
ieav.  BaeUer. 61 

32.  BollDga  on  evidence  will  not  be  reviewed  nnlees  they  an 
'  apecificallj  aeaigned  in  tbe  petition  In  error.     Bdneg  v. 

Bmtm. a 

Onith  e.  Maaox 6: 

33.  Asrignmenta  by  plaintiff  in  error  not  argued  in  his  brief 
will  be  deemed  waived.     Madaen  e.  8taU- 6! 

Boad  Funds,    Bee  Hiqhwatb. 
BoBd  Taxes.    Bee  Mdmicipal  Cobpobatiohs,  3. 
8alw.    Bee  Attachment,  i.    Execdtions.     FAcrroaa  and 
Bboebbs,  3.     Fbauddlrnt  Contbtancbb.     Judi- 

OIAL  SALRS.      PeiNCIPAL  AND  SUBETr,  3-4. 

1.  Agreement,  set  oat  in  opiuion.  held,  not  a  conditional  sale 
^  bnt  a  det  ertdere  ageocj.     Nalional  Cordage  Co.  v.  Sim*^..,  H 

S.  Bee  26,  cfa.  32,  Compb  Etals.,  requiring  conditional  sales 
or  perMually  to  be  in  writing  and  filed  with  the  conntj 
clerk,  has  no  application  where  tbe  relation  of  vendor  nnd 
vendee  does  not  exiit     Id, 

3.  Where  a  vendee  refasea  to  perform,  tbe  vendor  nay  keep 
tbe  property  and  sne  for  tbe  difference  between  the  con- 
tract price  and  tbe  aciDal  value  of  tbe  property  at  tbe 
date  of  vendee'4  breach  of  contract,  or  tbe  vendor  may 
tender  the  property  to  vendee  and  sue  for  the  cootcacC 

prii-e.     UneolH  Shot  Mfg.  Co.  v.  Shtldo* 2E 

ZAneoin  Shoe  Mfg.  Co.  v.  Seifert 83 

ohoolB  and  Scliool  DiBtriots. 

A  echool-boase  site  cannot  be  changed  ataapecial  election  of 
tbe  votent  of  a  district,  bnt  may  be  relocviled  at  any 
annual  meeting  by  a  vote  of  two-thirds  of  Iboee  present, 


INDEX.  961 

Schools  and  School  Districts— conc/iMfed. 

except  where  the  origlDal  location  is  three-fonrths  of  a 
mile  from  the  center  of  the  district,  in  which  case  the 
site  may  be,  by  a  majority  Tote,  located  nearer  the  center. 
WUber  v.  WooUey^ 739 

Seals.    See  Tax  Djsrdb,  1. 

SetrOfC 

1.  The  insolvency  of  a  party  against  whom  a  set-off  is 
claimed  is  a  sufficient  ground  for  a  court  of  chancery  to 
allow  it  in  cases  not  provided  for  by  statute.  Biehardaon 
V,  Doty 78 

ft.  In  an  action  upon  an  attachment  bond,  a  claim  doe  the 
principal  from  plaintiff  is  a  proper  subject  of  set-ofll  Field 
o.  Maxwells 900 

Settlement.    See  Cohpbomise  and  Sbttlbhent. 

Sheriff  and  Constables.    See  Execution&    Justios  of 
^  THE  Peace,  2. 

Slander.    See  Libel  and  Slandbb. 

Special  Findings.    See  Aitachment,  X 

Spiritualism.    See  Wills,  2. 

Statute  of  Frauds.    See  Sales,  % 

Statute  of  Limitations.    See  Lihitation  of  Actions. 

Statutes.    See  Constitutional  Law.    Table,  ante,  p.  Ixi. 
1.  When  two  independent  statutes  are  not  necessarily  in  con* 
flict,  the  latter  will  not  be  construed  as  creating  an  ex- 
ception to  the  operation  of  the  earlier.     Lingonner  v,  Am- 
hUr 316 

S.  Sea  49,  ch.  14,  Laws,  1889,  does  not  repeal  sec  76  of  the 
general  road  law.     State  v.  Cobb 484 

3.  Where  the  legislature  adopts  the  statute  of  another  state, 
the  judicial  construction  thereof  in  that  state  is  also 
adopted.     Coffieldv,  Siate^ 418 

4.  The  statutes  of  another  state  are  unavailing'  unless 
pleaded  and  proved.     Smith  v,  Maaon 611 

Street  Railways. 

1.  It  is  evidence  of  negligence  on  the  part  of  the  company  to 
carry  passengers  greatly  in  excess  of  the  seating  capacity 
of  the  train,  and  to  permit  them  to  stand  on  the  platforms 
and  steps  of  the  cars.     Pray  v.  Omaha  Street  E.  C&, 167 

Sl  a  passenger  who  is  unable  to  secure  a  seat  or  standing 
room,  and  remains  on  the  step  of  the  car,  is  presumed  to 
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be  there  with  the  oonaent  of  the  aenraatB  ia  ohaiige  of  the 
train.     Id, 

8.  Street  railwaj  oompenies  are  comnMm  carriem,  and  aie 
presnmptiTely  liable  for  the  concarxent  negligenoe  of  their 
servaata  and  third  persons,  resulting  in  peraonal  iigary  ta 
paasengers.     Id, 

4  Standing  on  the  front  steps  of  a  moTing,  crowded,  street 
car  is  not  snch  negligence  as  will  preTcnt  a  pansenger  from 
recovering  for  injuries  resulting  from  the  negligence  of 
persons  in  charge  of  the  car.     Id, 

6.  ETidence  held  insufficient  to  sustain  a  judgment  fiir 
plaintiff  in  an  action  against  a  street  railway  company  (o 
recover  for  personal  injuries  resulting  from  defendant's 
Begligence.     Omaha  Street  B.  Co,  v.  Baker (Oil 

Students.    See  Elxgtions,  1-3. 

Subscription*    See  Cobpobationb,  1, 8« 

Summons. 

Broateh  v.  M<wre,.„ •... 64(^ 

Supersedeas.    See  Bonds. 

Suretyship.    See  Pbincipal  and  Surety. 

SurfiBuse  Water. 

A  land  owner  may  defend  his  premises  against  surface  water 
by  dike  or  embankment,  but  is  liable  for  damages  where 
he  negligently  and  unnecessarily  constructs  an  embank- 
ment and  oTerflows  the  land  of  an  adjoining  proprietor. 
Lincoln  ^B,  H,  B.  Co.  v.  Sutherland,, 62S 

Tacking.    See  Mbchaniob'  Liens,  8. 

Tax  Deeds. 

1.  Valid  tax  deeds  cannot  be  executed  under  the  rcTenue 
law  of  1879,  because  the  legislature  failed  to  provide  for 
official  seals  for  county  treasurers.     McCavdey  v,  Ohensiein^    90 

2.  Payment  of  registration  fee  to  county  treasurer  cannot  be 
demanded  as  a  condition  precedent  to  execution  and  de- 
livery of  a  tax  deed.     Bumhamv,  State 430 

Taxation.    See  Attobnbts'  Fjees,  2.    Counties,  1^    LimrA- 
TiON  OF  Actions,  3.    Municipal  Cobposationb,  3. 
Tax  DBBDa 
Bate  of  interest  allowable  to  plaintiff  on  foreolosnre  of  a 
Talid  tax  sale  certificate,     (hgood  v.  Grant 360 
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Telegraph  Companies. 

1.  Sec.  12,  ch.  89a^  Gomp.  Stats.,  prohibiting  telegraph  com- 
paniee  from  limiting,  by  printed  agreement  on  measage- 
blanks,  their  liability  for  mistakes  and  non-delivery,  is  not 
inequitable,  bat  binding  upon  the  oompauies.  Western 
Union  Telegraph  Oo,  v,  Kemp 104 

%  A  printed  statement  on  a  message-blank  that  the  company 
will  not  be  liable  for  damages  unless  the  claim  is  presented 
in  writing  within  sixty  days  is  not  binding  upon  the  sender 
of  a  message.     Id. 

8.  A  statement  of  a  servant  in  an  office  as  to  the  location  of  a 
certain  town  in  answer  to  an  inquiry  is  not  within  the 
apparent  scope  of  his  employment,  and  the  company  is  not 
liable  for  the  damages  resulting  from  an  error  in  such  a 
statement.     Western  Union  Telegraph  Cb.  v.  MtUlina 732 

4.  Liab  lity  of  a  company  for  damages  where  it  delivered  the 
wrong  message  and  the  recipient  took  a  useless  journey  in 
consequence  of  the  mistake.     Id. 

6.  A  telegraph  company  is  a  public  carrier  of  intelligence 
with  rights  and  duties  analogous  to  those  of  a  public  car- 
rier of  goods  or  passengers.     Western  Union  Telegraph  Co, 

V,  Call  Publishing  Co 329 

0.  Under  like  conditions  a  telegraph  company  must  render  its 
services  to  all  patrons  on  equal  terms.     Id. 

7.  In  order  to  oonstitute  an  unjust  discrimiDation  by  a  tele- 
graph company  there  must  be  a  difference  in  rates  under 
similar  conditions  aa  to  service.     Id. 

8.  It  is  not  undue  preference  to  make  to  one  patron  a  less  rate 
than  to  another,  where  there  exist  differences  in  condi- 
tions affecting  the  expense  or  difficulty  of  performing  the 
service.    Id. 

9.  Where  it  is  shown  that  a  difference  in  rates  exists,  but  that 
there  is  also  a  difference  in  conditions  affecting  the  diffi- 
culty or  expense  of  performing  the  service,  no  cause  of 
action  arises  without  evidence  to  show  that  the  difference 
in  rate3  is  disproportionate  to  the  difference  in  condi- 
tions.    Id. 

Telephonio  Conversations.    See  Evidbnob,  4. 

Time.    See  Appbal,  2. 

Torts. 

1.  Where  it  is  shown  that  subsequent  to  the  alleged  wrong- 
ful act  a  new  and  independent  cause  has  intervened,  suf- 
ficient to  stand  for  the  cause  of  the  injury,  the  former 
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iB  too  r6mot6  to  be  made  the  beeii  of  a  reooTery.    8L  JS»- 
9eph  A  O.  J.  B.  Co.  v.  Hedge 418 

S.  Where  the  evidenee  discloses  a  sacoession  of  intermediata 
oTents,  each  dependent  opon  the  one  immediately  preced- 
ing it  and  all  depending  npon  the  original  act^  the  latter 
is  the  primary  cause  of  the  resaltant  injory.    Id 449 

8.  Whether  the  natural  connection  of  events  is  maintained 
or  interrupted  by  a  new  and  independent  cause  is  usually 
a  qoestion  of  fact    Id, 

Transoripts.    See  Appbai.,  2.    Judombnts,  5. 

1.  Where  the  appellant  fails  to  bring  up  a  copy  of  the  pro- 
ceedings below  as  they  appear  of  record  the  transcript 
may  be  stricken  from  the  flies.     Felber  v,  Boyd 700 

S.  Original  pleadings  cannot  be  used  in  an  appellate  court 
where  the  statute  requires  a  certified  copy.  School  i>it- 
irict  V.  Cooper •..•... ••  714 

TreaBurers'  Seals.    See  Tax  Dbbds,  1. 

TrespasB. 

Where  one  buys  a  lot,  erects  a  house  thereon,  and  occupies  11^ 
the  vendor  is  guilty  of  trespass  in  attempting  to  take  pos- 
session forcibly  during  the  former's  absence,  though  the 
vendee  made  default  under  a  contract  of  purchase  author- 
izing vendor  to  take  immediate  possession  in  case  of  a 
failure  to  make  a  payment  when  due.  Ettoworih  «l  Jfe> 
DoweH 707 

TriaL  See  Dbpositions.    Evidbncb.   iNSTttuorioNs.    iMsua- 
anob,  2.    New  Trial.    Plbadinq,  3, 9.    Rbfbbsncb. 
Rbview,  7.    Witnesses,  3. 
1.  Prejudicial  error  does  not  result  from  introducing  in  evi- 
dence a  petition  verified  by  oath  of  plaintiff  where  he  tes- 
tified to  the  same  statements  during  the  trial  and  was 
cross-examined.     Burgesa  e.  Burgeae 10 

52.  A  party  who  takes  the  burden  of  proof  daring  the  trial, 
without  objection  from  his  adversary,^ should  not  be  de- 
prived of  the  right  to  open  and  close.     Id, 

3.  The  order  of  trial  should  be  left  largely  to  the  discretion 

of  the  presiding  judge.     Id, iO 

4.  It  is  not  reversible  error  to  receive  a  general  verdict  with- 
out an  answer  to  a  special  interrogatory  where  an  answer 
in  favor  of  the  party  complaining  would  not  be  inconsist- 
ent with  the  general  verdict.    MeClarg  «.  SttUL 178 

5.  Recalling  jury  for  instructions  is  so  far  within  the  diaora- 
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tion  of  the  trial  court  as  not  of  itielf  to  present  a  subject 
for  review.   -Id, 176 

6.  Where  a  case  is  regularly  called  for  trial  and  one  of  the 
attorneys  for  defendant  orally  announces  that  another  at- 
torney for  defendant  is  unavoidably  absent  but  will  re- 
turn soon  in  case  of  postponement,  for  a  short  time,  and 
attend  to  the  trial,  it  is  not  an  abase  of  discretion  for  the 
judge  to  insist  that  the  case  be  dismissed,  continued,  or 
tried.     Corbettv,  Aat  Bank  of  Commerce 930 

7.  Under  sec  261a  of  the  Code,  an  action  in  which  the  issues 
have  been  joined  daring  the  term  may  be  placed  upon  the 
trial  docket  and  tried  at  that  term.     Osgood  v.  QratU 360 

8.  Oauses  sboald  be  tried  in  the  district  court  in  their  order 
upon  the  trial  docket,  unless  otherwise  ordered  by  the 
court  in  the  exercise  of  sound  discretion.     Id. 

9.  Testimony  admitted  without  objection  will  not  be  elimi- 
nated from  the  record  because  a  timely  objection  to  its  ad- 
mission would  have  been  sustained.    Browm  v.  Cleveland.,,  239 

10.  The  ruling  sustaining  an  objection  to  a  question  cannot 
be  reviewed  where  there  was  made  no  tender  of  evidence 
which  an  answer,  if  permitted,  would  disclose.  Omaha 
lire  Ins.  Co.  v.  Berg 522 

11.  Error  in  admitting  evidence  given  before  objection  has  been 
made  to  its  introduction  cannot  be  shown  in  absence  of  a 
ruling  on  a  motion  to  strike  it  out    Kissinger  v.  Staleg,...  783 

12.  The  taking  of  an  exception  is  the  act  of  parties  or  coun- 
sel in  court    The  notation  of  an  exception  on  the  record 

is  merely  evidence  of  the  fact     Blumer  v.  Bennett., 873 

13.  Where  counsel  excepts  to  an  instruction  when  given  and 
subsequently  notes  his  exception  on  the  margin,  the  court 
may  properly  ratify  the  notation  by  overruling  a  motion 
to  strike  it  from  the  -record.     Id. 

Trover  and  Conyersion.    See  Conysbsion.    Landlord 
AND  Tenant,  6. 

Trusts.    See  Cobpobations,  7.    Pabtnkbship,  6. 

1.  Where  a  trustee  is  invested  with  apparent  title  to  prop- 
erty, persons  dealing  with  him  are  not  chargeable  with  un- 
disclosed limitatioos  upon  his  power  with  respect  to  the 
subject  of  the  trust     Stark  v.  Olsen 648 

2.  Where  a  trustee's  powers  are  clearly  defined  by  a  registered 
instrument  creating  the  trust,  persons  dealing  with  him 
in  respect  to  the  trust  property  must  at  their  peril  take 
notice  of  the  extent  of  his  powers.    Id. 
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tntre  Vlr«B.    Bm  Corpobations,  i. 
TTniTertity  Btndenta.    8m  ELwmoHa,  1-8. 
■Usury. 

1.  To  constitnto  m  plea  of  nanrj  tbttt  must  Im  ■  BtetenMnt  of 
the  contract,  with  whom  it  wu  nutde,  Ita  t«rma  uiil  ch&r< 
■ctcr,  uid  the  amoDiit  of  intereet  ngreed  to  be  TawrT«d, 

Ukeu,  or  recelTsd.    jBellv.  Stow SIO 

S.  In  an  ftction  on  *  note  it  b  error  to  admit,  oTsr  plaintiff's 
objection,  evidence   of  naorioiu  tisnaactioui  where  the 
plea  or  nanrj  Is  loHaBIeienL     Id. 
3.  iDHnCBciencf  of  eTidence  to  anpport  judgment  for  defend* 
ant.     Id. 
Valued  Potior  Aot.    B«e  Ikbitbancb,  23-35. 
Vendor  and  Vendee.    Bee  Fbauddlkht  CovvsYAsatB. 
Bales. 
1.  A  pTOfUion  in  a  oontract  for  the  sale  of  land,  anthoriiing 
the  vendor  to  take  immediate  pooMMoion  in  obbc  the  Tea- 
dee  fails  to  maka  a  pajment  when  dae,  means  no  mote 
than  that  a  defanit  shall  conrer  a  right  of  action  npon 
vendor  for  poaeeesion  of  the  premleea.     £7Im>ortA  v.  Me- 

DoutU 708 

S.  Wheca  the  pnrcbaser  makes  de&nlt  in  sneh  a  case  the  re- 
lation of  vendor  and  vendee  is  not  theiebj  changed  to 
landlord  and  tenant.    Id. 
VUlages. 

1.  The  provision  of  aec  40,  ch.  14,  Comp.  Btats.,  for  the  in- 
corporation of  villages  was  not  intended  to  elolhe  large 
rural  districts  with  ei  tended  mDoicipal  powers,  or  saVlect 
them  to  special  taxalioo  for  pnrposes  to  which  Ihej  are  in 

no  wise  adaplod.     Slate  v.  Dimond .-r. IH 

Z.  Lands  adjacent  to  a  village  maj  he  Incorporated  there- 
with, provided  tbey  ate  in  sacfa  close  proiimlt;  tfaerelo  as 
to  be  Bnbnrbaa  in  character  and  have  some  nnity  of  in- 
terest with  the  platted  portion  in  the  maintenance  of 
manlcipal  govemmenL     Id. 

3.  The  statnte  for  the  incorporaUon  of  villaKes  does  not  eoi^ 
template  the  incorporation  of  remote  territory  having  no 
natoral  connection  with  the  village  and  no  adaplabillt^ 
to  lannicipal  pDrposes.     Id. 

4.  The  provision  of  see.  101.  ch.  14,  Comp.  Btats.,  for  discon- 
ueeting  territory  from  a  dt;  or  village  by  petition  is 
available  ooly  to  Itgal  voters  of  the  territory  songhl  to  be 
detached.    Id. 
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Voluntary  Assignments. 

A  TOlnntory  assignment  is  Toid  nnless  mftde  aroording  to  the 
I»royisions  of  the  statute.  Kilpatriek-Koch  Dry  Qooda  Co. 
9.  Bremen. 86S 

Voters.    See  Elections. 

Waiver.    See  Cbimikai.  Law,  4-7.    Damaobs,  1.    Insub- 
AKOB,  4,  8, 12-14, 19,  21.    Landlord  and  Tenant,  5. 

Warrant  of  Attorney.    See  Judombnts,  3. 

Wills. 

1.  A  probate  court  should  not  reject  a  will  containing  a  Talid 
bequest  on  the  ground  that  the  beneficiary  under  another 
bequest  is  inca|>able  of  taking  or  holding  the  property  be- 
queathed.    McClary  V.  Stull 176 

2.  A  belief  in  spiritualism  is  not  conclusive  evidence  of  want 
of  testamentary  capacity  where  the  testator  is  not  affected 
with  any  delusion  respecting  matters  of  fact  connected  with 
the  making  of  the  will  or  the  objects  of  his  bounty.     Id. 

3.  Where  the  testator's  mind  is  not  so  controlled  by  his 
peculiar  views  as  to  prevent  the  exercise  of  a  rational 
judgment  touching  the  disposition  of  his  property,  the 
will  should  be  sustained.     Id. 

4.  Where  it  is  claimed  that  the  testator  was  controlled  by  in- 
sane notions  with  respect  to  a  particular  subject,  the 
question  to  be  determined  is,  whether  he  was  the  victim 
of  such  delusions  as  rendered  him  insensible  to  the  ties  of 
blood  and  kindred.     Id, 

6.  Ck>unsel  fees  in  a  will  contest  are  not  allowed  as  a  matter 
of  right,  but  are  within  the  discretion  of  the  court,  and 
should  be  denied  unless  there  appears  to  be  a  reasonable 
groand  for  the  controversy.     Id., 176 

6.  Attorneys  who  contract  with  contestant  for  twenty  per 
cent  of  the  fund  in  case  of  success  should  not  be  allowed 
fees  out  of  the  estate  where  they  are  defeated  in  the  con- 
test   Id. 

Witnesses.     See  Criminal  Law,  3.    Depositions.    Evi- 
dence, 7.    Instructions,  2.    Larceny. 
1.  A  wife  cannot  testify  against  her  husband,  over  his  objec* 
tion,  in  an  action  to  cancel  a  deed  from  him  to  his  son. 
Lika  V.  Lihs.., /..  143 

8.  A  Judgment  will  not  be  reversed  on  the  ground  that  the 
trial  court  permitted  leading  questions,  unless  there  was 
an  abuse  of  discretion.    8L  Joseph  dt  O.  I.  B,  Co.  v.  Bedge^  450 
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8.  In  showiDg  the  valae  of  land  taken  for  railroad  purposes, 
error  will  not  be  presamed  from  the  re-examination  of  a 
witness  as  to  the  price  other  land  sold  for,  where  the  ad* 
verse  party,  on  cross-examination,  adopted  that  line  of 
inquiry.     CMoago.B.  L  A  P.  R.  Co.  v.  Oriffith e9Q 

Wordfl  and  Phrases. 

1.  ''Between."    Weiro,  Thomas.^ 607 

S.  "Dwelling house."    Core^  v.  Schtuter 969 

8.  "Proceedings."    School  DMHet  v.Cboper 714 

4.  "  Scope  of  authority."  Fitzgerald  v.  FiUgerald  A  Maliorp 
Oonttruction  Co, 463 

Writs.    See  EzscunoNa 

Written  Instruments.    See  altseajion  or  iNSTBuiuurTa 
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